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Section  9.  No  book  shall,  at  any  time,  be  taken  from  the 
Library  Room  to  any  other  place  than  to  some  court  room  of  a 
Court  of  Record,  State  or  Federal,  in  the  City  of  San  Francisco, 
or  to  the  Chambers  of  a  Judge  of  such  Court  of  Record,  and 
then  only  upon  the  accountable  receipt  of  some  person  entitled 
to  the  use  of  the  Library.  Every  such  book  so  taken  from  the 
Library,  shall  be  returned  on  the  same  day,  and  in  default  of 
such  return  the  party  taking  the  same  shall  be  suspended  from 
all  use  and  privileges  of  the  Library  until  the  return  of  the  book 
or  lull  compensation  is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down,  or  be 
marked,  dog-eared,  or  otherwise  soiled,  defaced  or  injured.  Any 
party  violating  this  provision,  shall  be  liable  to  pay  a  sum  not 
exceeding  the  value  of  the  book,  or  to  replace  the  volume  by  a 
new  one,  at  the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  he  liable  to  be  suspended  from  all  use  of  the 
Library  till  any  order  of  the  Trustees  or  Executive  Committee 
in  the  premises  shall  be  fully  complied  with  to  the  satisfaction 
of  tuch   Trufteet  or  Executive  Committee. 
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In   the    United    States    District    Court 

for  the  Northern  District  of  California, 

Southern  Division 

Civil  Action  No.  25286-G 

Suit  for  Infringement  of 

Patent  No.  2,317,064 

WILLIAM  JOSEPHIAN, 

Plaintiff, 
vs. 

STUART  OXYGEN  CO.,  LTD., 

Defendant. 

COMPLAINT 

Now  Comes  Plaintiff  and  for  cause  of  action 
alleges : 

I. 

Plaintiff,  William  Josephian,  is  a  citizen  of  the 
United  States  and  a  resident  of  Oakland,  California. 

II. 

Defendant,  Stuart  Oxygen  Co.  Ltd.,  so  Plaintiff 
is  informed  and  believes,  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State 
of  California,  and  has  its  principal  place  of  busi- 
ness at  San  Francisco,  California.  [1*] 

IIL 

The  jurisdiction  of  this  Court  is  based  upon  the 
patent  laws  of  the  United   States. 


•Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript. 
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IV. 

On  April  20,  1943,  United  States  Letters  Patent 
No.  2,317,064  were  duly  and  legally  issued  to  Plain- 
tiff for  an  invention  in  a  tank  truck,  and  since  that 
date  Plaintiff  has  been  and  still  is  the  owner  of 
those  Letters  Patent. 

y. 

Defendant  has  for  a  long  time  past  been  and 
still  is  infringing  those  Letters  Patent  by  making 
and  using  tank  trucks  embodying  the  patented  in- 
vention and  will  continue  to  do  so  unless  enjoined 
by  this  Court. 

VI. 

Plaintiff  has  notified  Defendant,  both  orally  and 
in  writing,  that  the  tank  trucks  manufactured  and 
used  by  said  Defendant  are  infringements  of  such 
Letters  Patent. 

Wherefore,  Plaintiff  demands  an  injunction 
against  further  infringement  by  Defendant,  an 
accounting  for  profits. and  damages,  and  an  assess- 
ment of  costs  against  defendant. 

/s/    WILLIAM  JOSEPHIAN, 
Plaintiff. 

/s/    A.  W.  BOYKEN  of 

BOYKEN,  MOHLER  & 
BECKLEY, 

/s/    REGINALD  L.  VAUGHAN, 
Attorneys  for  Plaintiff. 

Dated:  Nov.   1st,   1946. 

[Endorsed]:  Filed  Nov.  1,  1945.  [2] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Now  comes  defendant,  and  for  Answer  to  the 
Complaint  in  the  above-identified  action  denies  and 
alleges  as  follows: 

I. 

Answering  paragraph  I  of  the  Complaint  herein, 
defendant  admits  the  allegations  thereof. 

II. 

Answering  Paragraph  II  of  the  Complaint  here- 
in, defendant  admits  the  allegations  thereof. 

III. 

Answering  paragraph  III  of  the  Complaint  here- 
in, defendant  admits  the  allegations  thereof. 

IV. 

Answering  paragraph  IV  of  said  Complaint, 
defendant  [3]  admits  that  Letters  Patent  No. 
2,311,064:  were  issued  to  plaintiff  on  April  20th, 
1943.  for  a  "Tank  Truck";  but  defendants  have  no 
infoi'mation  or  belief  upon  the  remaining  allega- 
tions and  statements  of  said  paragraph  of  the 
Com])laint  sufficient  to  enable  them  to  answer  and 
therefore  deny  each  and  every  allegation  and  state- 
ment therein  contained  which  is  not  herein  specifi- 
cally admitted  to  be  true. 

V. 

Answering  paragraph  V  of  said  Complaint,  de- 
fendant denies  each  and  every  allegation  and  state- 
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men!  made  therein;  and  further  answering  said 
23aragraph,  states  that  defendant  has  made  and 
used  gas  cylinder  holders,  but  that  the  gas  cylinder 
holders  made  and  used  by  defendant  are  entirely 
diffei'ent  in  construction  and  mode  of  operation 
from  the  tank  truck  shown  and  described  in  the 
patent  sued  upon,  and  defendant's  gas  cylinder 
holders  do  not  embody  the  alleged  invention  pat- 
ented in  the  patent  sued  upon,  nor  does  the  manu- 
factiLre  and  use  of  such  gas  cylinder  holders  b.v 
defendant  infringe  any  legal  and  valid  claims  of 
the  patent  in  suit. 

VI. 

Answering  paragraph  VI  of  the  Complaint,  de- 
fendant admits  the  receipt  on  or  about  May  9th, 
1945,,  of  a  letter  directed  to  defendant  from  one 
Charles  O.  Bruce  as  attorney  for  plaintiff,  which 
letter  alleged  infringement  of  the  patent  in  suit  by 
the  manufacture  and  use  by  defendant  of  certain 
gas  cylinder  holders;  and  further  answering  said 
paragraph,  defendant  alleges  that  on  or  about  May 
15th,  1945,  defendant  responded  to  the  aforesaid 
letter,  stating  that  defendant's  gas  cylinder  holders 
did  not  infringe  any  claims  of  the  patent  in  suit; 
that  notwithstanding  said  response,  defendant  re- 
ceived a  further  [4]  letter  on  or  about  October 
26th,  1945,  from  A.  W.  Boyken  as  attorney  for 
plaintiff,  alleging  infringement  of  the  patent  in  suit 
by  the  manufacture  and  use  by  defendant  of  the 
aforesaid  gas  cylinder  holders;  and  that  without 
affording  defendant  a  reasonable  opportunity  to 
respond  to  said  last  mentioned  letter,  plaintiff  in- 
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stituted  the  present  suit  within  one  week  after  the 
date  of  transmission  thereof. 

Further  Answering  Said  Complaint,  Defendant 
Alleges  As  Follows : 

VII. 

Defendant  alleges  that  when  the  scope  and  mean- 
ing of  the  respective  claims  of  the  Letters  Patent 
in  suit  are  determined  and  resolved  by  reference  to 
the  specification  of  said  Letters  Patent  and  to  the 
art  existing  at  and  prior  to  the  alleged  invention 
of  the  subject  matter  of  the  claims  of  said  Letters 
Patent  by  the  patentee  thereof,  each  and  every  of 
the  claims  will  be  susceptible  only  of  such  narrow 
interpretation,  meaning  and  scope  that  no  act  done 
or  intended  to  be  done  by  defendant  as  charged  by 
plaintiff  can  be  held  to  constitute  an  infringenjent 
of  any  of  the  claims  of  said  Letters  Patent. 

VIII. 

Defendant  alleges  that  ever  since  the  grant  of 
the  Letters  Patent  in  suit  plaintiff  has  been  manu- 
facturing and  using  the  tank  truck  patented  in  said 
Letters  Patent,  but  has  failed  to  give  sufficient 
notice  to  the  public  that  the  same  are  patented  by 
affixing  thereon  the  word  "Patent"  together  with 
the  number  of  the  patent. 

Wherefore  Defendant  Prays  That  the  Complaint 
herein  may  be  dismissed  [5]  with  defendant's  costs 
and  charges  in  this  behalf  most  wrongfully  sus- 
tained. 

Dated:  December  10th,   1945. 
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NAYLOR    and    LASSAGNE, 
THEODORE  H.  LASSAGNE, 
THACHER,  JONES  &  CASEY, 
THOMAS  A.  THACHER, 
Attorneys  for  Defendant. 

ACKNOWLEDGMENT  OF  SERVICE 

Receipt  of  a  copy  of  the  foregoing  Answer  is 
acknowledged  this  lOtli  day  of  December,  1945. 

BOYKEN,  MOHLER  & 

BECKLEY, 
A.  W.  BOYKEN, 

Attorneys  for  Plaintiff. 

[Endorsed]:  Filed  Dec.  10,  1945. 
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REQUEST  FOR  ADMISSION 
OF  FACTS 

To  the  Plaintiff  Above-Named  and  to  Boyken, 
Mohler  &  Beckley,  A.  W.  Boyken  and  Reginald 
L.  Vaughan,  His  Attorneys: 

In  accordance  with  the  provisions  of  Rule  36 
of  the  Federal  Rules  of  Civil  Procedure,  defendant 
hereby  requests  plaintiff  to  admit  the  truth  of  the 
following  facts  within  ten  days  after  service  of 
this  request,  for  the  purposes  of  this  action  only, 
and  subject  to  all  pertinent  objections  to  admissibil- 
ity which  may  be  interposed  at  the  trial: 

1.     A  truck  for  handling  a  plurality  of  gas  cylin- 
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ders  manifolded  together  as  shown  in  the  photo- 
graphs attached  hereto  as  Exhibits  A-1;  A-2;  A-3; 
and  A-1:  was  used  i^ubliely  in  Oakland,  California, 
and  vicinity,  by  the  [6a]  defendant,  Stuart  Oxygen 
Co.,  Ltd.,  commencing  on  or  about  January  1,  1941, 
and  more  than  one  year  prior  to  the  filing  of 
application  for  the  patent  in  suit. 

2.  A  holder  for  a  plurality  of  gas  cylinders  mani- 
folded together  as  shown  in  the  photograph  at- 
tached hereto  as  Exhibit  B-1,  and  a  truck  for 
handling  said  holder  as  shown  in  the  photographs 
attached  hereto  as  Exhibits  B-2  and  B-3  were  pub- 
licly used  in  Los  Angeles,  California,  and  vicinity 
by  Home  Oxygen  Company  commencing  on  or  about 
January  1,  1941,  and  more  than  one  year  prior 
to  the  filing  of  application  for  the  patent  in  suit. 

3.  Holders  for  gas  cylinders  as  indicated  by  red 
arrows  on  the  photographs  attached  hereto  as 
Exhibits  C-1 ;  C-2 ;  C-3 ;  and  C-4  were  publicly  used 
in  the  City  and  County  of  San  Francisco,  Cali- 
fornia ;  in  South  San  Francisco ;  San  Mateo  County, 
California,  and  vicinity,  by  Western  Pipe  and  Steel 
Company  commencing  on  or  aliout  February  15, 
1940,  and  more  than  one  year  prior  to  the  filing  of 
application  for  the  i)atent  in  suit. 

Dated:  January  16th,   1946. 

NAYLOR  and  LASSAGNE, 
/s/  THEODORE  H.  LASSAGNE, 

THACHER,  JONES  &  CASEY, 
/s/  THOMAS  A.  THACHER, 

Attornevs  for  Defendant. 
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ACKNOWLEDGMENT  OF  SERVICE 

Receipt  of  a  copy  of  the  foregoing  is  acknowl- 
edged this  16tli  day  of  January,  1946. 

BOYKEN,  MOHLER  & 
BECKLEY, 

/s/  A.  W.  BOYKEN, 

/s/    REGINALD  L.  VAUGHAN, 

Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Jan.  17,  1946.  [6b] 
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ORDER  FOR  JUDGMENT 

An  injunction  may  issue  as  prayed  for  in  the 
complaint,  with  costs  to  x^laintiff. 

The  Court  is  of  the  opinion  that  the  evidence 
does  not  warrant  an  order  for  an  accounting  for 
profits  and  damages  and  that  the  injunctive  relief 
allowed  is  the  proper  remedy. 

Dated:     May  6,  1946. 

LOUIS  E.  GOODMAN, 
U.  S.  District  Judge. 

[Endorsed]  :     Filed  May  6,  1946.  [7] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  cause  having  come  on  for  trial  before  the 
Court  on  April  30  and  May  1,  1946,  and  witnesses 
having  testified  in  open  Court  on  behalf  of  the  re- 
spective parties,  and  evidence  submitted,  and  argu- 
ments having  been  made  by  the  attorneys  for  both 
parties,  and  said  cause  having  been  submitted  to 
the  Court, 

Now,  therefore,  the  Court  having  been  fully  ad- 
vised and  having  entered  it  Order  for  Judgment, 
dated  May  6,  1946,  makes  the  following  Findings 
of  Fact  and  Conclusions  of  Law : 

Findings  of  Fact 

1.  This  cause  was  brought  on  November  1,  1945 
under  the  Patent  Laws  of  the  United  States  for 
the  infringement  of  LTnited  States  Letters  Patent 
No.  2,317,064  issued  April  20,  1943  to  William 
Josephian.  [8] 

2.  Plaintiff,  William  Josephian,  was  at  the  time 
this  action  was  brought  and  still  is  a  resident  of 
Oakland,  California. 

3.  Defendant,  Stuart  Oxygen  Co.,  Ltd.,  was  at 
the  time  this  action  was  brought  and  still  is  a  cor- 
poration duly  organized  and  existing  under  the 
laws  of  the  State  of  California  and  had  at  the  time 
this  action  was  brought  and  still  has  its  ])rincipal 
place  of  business  in  San  Francisco,  California. 
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4.  The  inventioii  disclosed  and  claimed  in 
United  States  Letters  Patent  No.  2,317,064  is  the 
sole  invention  of  William  Josephian  and  was,  at 
the  time  made  by  him,  new  and  useful ;  and  the 
said  patent  and  invention  are  now  owned  by  him. 

5.  The  device  disclosed  in  said  patent  is  novel 
and  useful  in  that  heavy  cylinders  are  grouped  to- 
gether in  a  unit,  movable  by  one  man,  and  the  unit 
possesses  such  maneuverability  without  losing  bal- 
ance and  tipping  over. 

6.  Plaintiif,  William  Josephian,  has,  since  Jan- 
uary 1942,  made  and  used  many  hundreds  of  de- 
vices embodying  the  invention  in  said  Letters  Pat- 
ent in  his  oxygen  Imsiness. 

7.  The  said  patent  was  issued  by  the  United 
States  Patent  Office  without  citing  any  prior  art 
and  with  seven  of  the  eight  claims  originally .  in- 
cluded in  the  application. 

8.  None  of  the  devices  shown  in  the  photographs 
introduced  in  evidence  as  defendant's  Exhibits  A-1, 
A-2,  A-3,  B-1,  B-2,  B-3,  B-4,  C-1,  C-2,  C-3  and  C-4, 
show  the  structure  disclosed  in  said 'Letters  Patent 
nor  do  any  have  the  means  to  permit  maneuvering 
of  the  unit  as  set  forth  in  said  Letters  Patent. 

9.  No  other  prior  uses,  inventions,  knowledge, 
or  art,  other  than  the  defendant's  exhibits  men- 
tioned in  paragraph  8  above,  were  submitted  for 
the  Court's  consideration  either  by  the  pleadings 
or  the  evidence. 

10.  The    defendant    has,    since    1945,    manufac- 
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tured  and  used  approximately  one  hundred  (100) 
devices  like  that  in  evidence  as  [9]  plaintiff's  Ex- 
hibit 7,  for  which  has  been  substituted  herein  Photo- 
graphs 7A  and  7B  filed  May  13,  1946,  which  devices 
accomplish  the  same  result  as'  the  device  disclosed 
in  said  Letters  Patent  in  substantially  the  same 
way. 

11.  Jack  Molinari  assisted  William  Josephian 
in  constructing  units  of  the  invention  disclosed  and 
claimed  in  said  Letters  Patent  and  later  was  em- 
ployed by  defendant  to  design  and  construct  for 
the  defendant  units  like  plaintiff's  Exhibit  7;  and 
said  Molinari  and  defendant's  employees  did  de- 
sign and  construct  said  units  with  knowledge  of 
the  plaintiff's  invention  and  Letters  Patent. 

12.  Plaintitf's  Exhibit  7  has  a  "second  stable 
position"  when  resting  simultaneously  on  the  edge 
of  the  base  plate  and  on  the  circular  depression 
formed  in  said  base  plate. 

13.  Plaintiff's  Exhibit  7  will  remain  in  a  sta- 
tionary stable  position  when  resting  simultaneously 
on  the  edge  of  the  base  plate  and  on  the  circular 
depression  formed  in  said  base  plate,  if  the  floor 
or  other  support  on  which  the  unit  rests  is  raised 
as  little  as  3/16  inches  at  the  point  of  contact  of 
said  depression  with  said  floor  or  other  suj^port. 

14.  The  circular  depression  in  the  bottom  of 
the  base  plate  of  plaintiff's  Exhibit  7,  for  which 
has  been  substituted  herein  photographs  7A  and 
7B,  is  the  substantial  equivalent  of  niid  performs 
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the  same  function  as  the  circular  track  disclosed  in 
said  Letters  Patent. 

Conclusions  of  Law 

1.  This  Court  has  jurisdiction  of  the  parties  and 
subject  matter  herein. 

2.  Plaintiff  is  the  legal  owner  of  United  States 
Letters  Patent  No.  2,317,064. 

3.  United  States  Letters  Patent  No.  2,317,064 
are  good  and  valid  in  law.  [10] 

4.  The  phrase  "stable  position",  as  used  in  said 
Letters  Patent,  refers  to  a  position  occupied  by 
said  truck  in  which  a  material  increase  in  force  is 
required  to  cause  further  motion  of  said  truck  in 
the  direction  of  upset. 

5.  Defendant  has,  with  knowledge  and  notice 
of  said  Letters  Patent,  infringed  claims  1,  2,  3,  4 
of  United  States  Letters  Patent  No.  2,317,064  by 
manufacturing  and  using  devices  like  that  in  evi- 
dence as  plaintiff's  Exhibit  7,  for  which  has  been 
substituted  herein  Photographs  7A  and  7B  filed 
May  13,  1946. 

6.  Defendant,  its  agents,  servants,  employees, 
attorneys  and  those  in  active  concert  with  or  par- 
ticipating with  it,  shall  be  perpetually  enjoined  and 
restrained  (1)  from  directly  or  indirectly  infring- 
ing upon  United  States  Letters  Patent  No.  2,317,- 
064,  (2)  from  making  or  causing  to  be  made,  or 
selling  or  causing  to  be  sold,  or  using  or  causing 
to  be  used,  devices  like  or  similar  to  that  in  evidence 
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as  plaintiff's  Exhibit  7,  for  which  has  been  sub- 
stituted herein  Photographs  7A  and  7B  filed  May 
13,  1946,  and  (3)  from  disposing  of  such  devices 
as  defendant  may  now  possess  as  complete  units  or 
with  knowledge  that  they  shall  be  subsequently  used. 
7.  Plaintiff  shall  recover  from  defendant,  Stuart 
Oxygen  Co.,  Ltd.,  his  costs  of  suit  and  disburse- 
ments. 

/s/  LOUIS  E.   GOODMAN, 
Judge. 

Not  approved  as  to  form: 

/s/  NAYLOR  &  LASSAGNE, 
/s/  THEODORE  H.  LASSAGNE, 
Attorneys  for  Defendant. 

Receipt  of  a  copy  of  the  above  is  acknowledged 
this  13th  day  of  May,  1946. 

/s/  NAYLOR  &  LASSAGNE, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  May  23,  1946.  [11] 
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In  the  United  States  District  Court  for  the 
Northern  District  of  California 
Southern  Division 

Civil  Action  No.  25286-G 

Suit  for  Infringement  of 

Patent  No.  2,317,064 

WILLIAM  JOSEPHIAN, 

Plaintiff, 
vs. 

STUART  OXYGEN  CO.,  LTD., 

Defendant. 

FINAL  JUDGMENT 

This  cause  having  been  heard  by  this  Court  on 
the  pleadings  herein  and  thereupon,  upon  consid- 
eration thereof,  the  Court  having  entered  its  Order 
for  Judgment  and  its  Findings  of  Fact  and  Con- 
clusions of  Law,  it  is  now 

Ordered,  adjudged  and  decreed  as  follows: 

1.  That  plaintiff  is  the  legal  owner  of  United 
States  Letters  Patent  No.  2,317,064  issued  April 
20,  1943  to  plaintiff  and  that  said  Letters  Patent 
are  good  and  valid  in  law. 

2.  That  defendant  has  since  1945  infringed  said 
Letters  Patent  by  making  and  using  devices  like 
that  introduced  in  evidence  as  plaintiff's  Exhibit  7 
for  which  has  been  substituted  photographs  7A  and 
7B  filed  May  13,  1946.  [12] 

3.  A  writ  of  injunction  shall  issue  under  the 
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seal  of  this  Court  directed  against  the  defendant, 
its  agents,  servants,  employees,  attorneys,  and  those 
in  active  concert  or  participating  with  it  perpet- 
ually enjoining  and  restraining  them  (1)  from 
directly  or  indirectly  infringing  said  Letters  Pat- 
ent, (2)  from  making  or  causing  to  be  made,  selling 
or  causing  to  be  sold,  or  using  or  causing  to  be  used 
devices  like  or  similar  to  that  in  evidence  as  Plain- 
tiff's Exhibit  7  for  which  has  been  substituted 
photographs  7A  and  7B  filed  May  13,  1946,  and 
(3)  from  disposing  of  such  devices  as  defendant 
may  now  possess  as  complete  units  or  with  knowl- 
edge that  they  shall  be  subsequently  used. 

4.  That  the  plaintiff  herein  recover  from  said 
defendant  the  costs  in  this  case  to  be  taxed  up  to 
and  including  the  entry  of  this  judgment  and  the 
issuance  and  service  on  defendant  of  the  injunction 
herein  provided;  and  that  execution  issue  therefor. 

5.  The  costs  shall  be  taxed  at  $172.89. 

/s/  LOUIS  E.  GOODMAN, 
Judge. 

Dated:     May  23,  1946. 

[Endorsed] :     Filed  and  entered  May  23,  1946. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  UNDER  RULE  73(b)  OF 
RULES  OF  CIVIL  PROCEDURE 

Notice  is  hereby  given  that  Stuart  Oxygen  Com- 
pany, Ltd.,  the  defendant  above-named,  hereby  ap- 
peals to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  parts  of  the  final  judgment  en- 
tered in  this  action  on  May  23rd,  1946,  which  ad- 
judge as  follows: 

"2.  That  defendant  has  since  1945  infringed 
said  Letters  Patent  (No.  2,317,064)  by  making  and 
using  devices  like  that  introduced  in  evidence  as 
plaintiff's  Exhibit  7  for  which  has  been  substituted 
herein  photographs  7A  and  7B  filed  May  13,  1946. 

"3.  A  writ  of  injunction  shall  issue  under  the 
seal  of  this  Court  directed  against  the  defendant, 
its  agents,  servants,  employees,  attorneys,  and  those 
in  active  concert  or  participating  with  it  perpetually 
enjoining  and  restraining  [14]  them  (1)  from 
directly  or  indirectly  infringing  said  Letters  Pat- 
ent, (2)  from  making  or  causing  to  be  made,  selling 
or  causing  to  be  sold,  or  using  or  causing  to  be 
used  devices  like  or  similar  to  that  in  evidence  as 
Plaintiff's  Exhibit  7  for  which  has  been  substituted 
herein  photographs  7-A  and  7-B  filed  May  13,  1946, 
and  (3)  from  disposing  of  such  devices  as  defend- 
ant may  nov/  possess  as  complete  units  or  with 
knowledge  that  they  shall  be  subsequently  used. 

"4.  That  the  plaintiff  herein  recover  from  said 
defendant  the  costs  in  this  case  to  be  taxed  up  to 
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and  including  the  entry  of  this  judgment  and  the 
issuance  and  service  on  defendant  of  the  injunction 
herein  provided ;  and  that  execution  issue  therefor. ' ' 

Dated:     July  19th,  1946. 

NAYLOR  and  LASSAGNE, 

/s/  THEODORE  H.  LASSAGNE, 
Attorneys  for  Defendant. 

THATCHER,  JONES  &  CASEY, 
THOMAS  A.   THATCHER, 

Of  Counsel. 

[Endorsed]:     Filed  July  19,  1946.  [15] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  UNDER  RULE  75 

The  defendant-appellant  above  named,  in  com- 
pliance with  Rule  75  of  the  Federal  Rules  of  Civil 
Procedure,  hereby  designates  for  inclusion  in  the 
record  on  appeal  the  comj^lete  record  and  all  the 
proceedings  and  evidence  in  the  action. 

Dated  July  19th,  1946. 

NAYLOR  AND  LASSAGNE, 

/s/  THEODORE  H.  LASSAGNE, 
Attorneys  for  Defendant. 

THATCHER,  JONES  &  CASEY, 
THOMAS  A.  THATCHER, 
Of  Counsel. 
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Acknowledgment  of  Service 

Receipt  of  a  copy  of  the  foregoing  Designation 
of  Contents  of  Record  on  Appeal  under  Rule  75  is 
acknowledged  this  19th  day  of  July,  1946. 

BOYKEN,  MOHLER  & 

BECKLEY, 
W.  BRUCE  BECKLEY, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  July  20,  1946.  [16] 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  all  men  by  these  presents: 

That  The  Travelers  Indemnity  Company,  of 
Hartford,  Connecticut,  a  stock  insurance  company 
duly  licensed  to  transact  business  in  the  State  of 
California,  is  held  and  firmly  bound  unto  William 
Josephian,  plaintiff  in  the  above-entitled  case,  in 
the  full  and  just  sum  of  Five  Thousand  Two  Hun- 
dred Fifty  Dollars  ($5,250.00)  to  be  paid  to  said 
plaintiff,  his  executors,  administrators,  or  assigns, 
for  which  payment  well  and  truly  to  be  made  The 
Travelers  Indemnity  Company  binds  itself,  its  suc- 
cessors and  assigns  firml}^  by  these  presents. 

The  condition  of  the  above  obligation  is  such: 

That  whereas  Stuart  Oxygen  Company,  Ltd.,  a 
corporation  duly  organized  and  existing  under  tlie 
laws  of  the  State  of  California,  is  about  to  take 
an  appeal  to  the  United  [17]  States  Circuit  Court 
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of  AjDjDeals  for  the  Ninth  Circuit  to  reverse  the 
judgment  made  and  entered  on  May  23rd,  1946  by 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  in  the 
above-entitled  case. 

Now,  therefore,  if  the  above-named  Stuart  Oxy- 
gen Company,  Ltd.,  shall  prosecute  said  appeal  to 
effect  and  satisfy  the  judgment  in  full,  together 
with  costs,  interest  and  damages  for  delay,  if  for 
any  reason  the  appeal  is  dismissed  or  if  the  judg- 
ment is  affirmed,  and  to  satisfy  in  full  such  modi- 
fication of  the  judgment  and  such  costs,  interest, 
and  damages  as  the  appellate  court  may  adjudge 
and  award,  then  this  obligation  shall  be  void ;  other- 
wise to  remain  in  full  force  and  effect. 

Signed,  sealed,  and  dated  this  19th  day  of  July, 
1946. 

THE  TRAVELERS 
INDEMNITY  COMPANY, 
By  D.  L.  CLARK, 

Attorney  in  Fact. 

Bond  No.  123579. 

Examined  and  recommended  for  approval 

THEODORE  H.  LASSAGNE, 
Attorney  for  Appellant. 

Bond  approved  July  22,  1946. 
GOODMAN, 

District  Judge. 

(Verification  of  surety.) 

[Endorsed] :     Filed  July  22,  1946.  [18] 
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[Title  of  District  Court  and  Cause.] 

WRIT  OF  INJUNCTION 

The  President  of  the  United  States  of  America,  to 
Stuart  Oxygen  Co.,  Ltd.,  a  corporation,  defend- 
ant above  named,  its  agents,  servants,  em- 
ployees, attorneys,  those  in  active  concert  or 
participating  with  it,  and  all  those  claiming  by, 
through  or  under  it. 

Greetings : 

Whereas,  by  a  decree  and  final  judgment  entered 
herein  on  May  23,  1946,  it  appears  that  United 
States  Letters  Patent  No.  2,317,064  is  valid  and 
infringed  by  defendant  and  by  said  judgment  it 
was  ordered  that  a  perpetual  injunction  issue  out 
of  and  under  the  seal  of  this  Court  against  the 
defendant,  Stuart  Ogygen  Co.,  Ltd.,  its  agents, 
servants,  employees,  attorneys,  and  those  in  active 
concert  and  participating  with  it. 

Now,  therefore,  you  are  hereby  perpetually  en- 
joined and  restrained: 

(1)  From  directly  or  indirectly  infringing  said 
letters  Patent,  [19] 

(2)  From  making  or  causing  to  be  made,  selling 
or  causing  to  be  sold,  or  using  or  causing  to  be  used 
devices  like  or  similar  to  that  in  evidence  as  Plain- 
tiff's Exhibit  7,  and 

(3)  From  disposing  of  such  devices  as  you  may 
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now  possess  as  complete  units  or  with  knowledge 
that  they  shall  be  subsequently  used. 

Witness,  the  Honorable  Louis  E.  Goodman,  Judge 
of  the  United  States  District  Court  for  the  North- 
ern District  of  California,  and  the  seal  of  said 
Court  affixed  this  19th  day  of  July,  1946. 

[Seal]  /s/  C.  W.  CALBREATH, 

Clerk. 

(Return  of  service  of  writ.) 
[Endorsed] :     Filed  July  23,  1946.  [20] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  AND  MOTION  TO 
VACATE  SUPERSEDEAS  BOND 

Please  take  notice  that  the  undersigned  will  move 
this  Court,  at  Room  258,  United  States  Post  Office 
Building,  San  Francisco,  on  the  5th  day  of  August, 
1946,  at  ten  o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  may  be  heard,  for  an  order 
vacating  the  Supersedeas  Bond  dated  July  19,  1946 
and  the  approval  granted  by  this  Court  on  July  22, 
1946  and  for  an  order  setting  forth  the  conditions 
under  which  supersedeas  will  be  granted. 

The  grounds  for  such  motions  are  that  the  pres- 
ent bond  is  insufficient  in  the  following  particulars: 

1.  Plaintiff  was  not  given  notice  as  to  when  de- 
fendant would  move  the  Court  for  approval. 
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2.  The  conditions  set  forth  in  the  present  bond 
do  not  conform  to  the  statements  made  in  open 
court  on  June  10,  1946  and  as  set  forth  in  a  letter 
of  the  same  date  from  phiintiif's  attorney  to  de- 
fendant's attorney,  a  copy  of  which  is  attached 
hereto. 

A  draft  of  the  order  requested  is  submitted  here- 
with. 

See  Moore's  Federal  Practice,  Vol.  4,  pp.  664-665. 

BOYKEN,  MOHLER  & 

BECKLEY, 
A.  W.  BOYKEN, 

W.  BRUCE  BECKLEY, 
REGINALD  L.  VAUGHAN, 

Attorneys  for  Plaintiff. 

Receipt  of  a  copy  of  the  above  acknowledged  this 
24th  day  of  July,  1946. 

NAYLOR  AND  LASSAGNE, 
THEODORE  H.  LASSAGNE, 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  July  24,  1946.  [22] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  DOCKETING 

APPEAL 

Qood  cause  appearing  therefor,  attendant  upon 
the  preparation  of  the  transcript  of  the  record  on 
appeal,  it  is  hereby 
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Ordered  that  the  time  for  docketing  the  appeal 
in  the  above-entitled  cause  may  be  and  the  same 
is  hereby  extended  to  and  inchiding  September 
27th,  1946. 

Dated :  August  27,  1946. 

A.  F.  ST.  SURE, 

U.  S.  District  Judge. 

No  previous  extension  by  order  or  stipulation. 

NAYLOR  &  LASSAGNE, 
/s/  THEODORE  H.  LASSAGNE, 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  Aug.  27,  1946.  [23] 


[Title  of  District  Court  and  Cause.] 

ORDER  STAYING  INJUNCTION  AND 
FIXING  TERMS  OF  STAY  BOND 

Defendant  having  taken  an  appeal  from  the  final 
judgment  entered  herein  enjoining  defendant  from 
further  infringing  the  patent  in  suit,  now,  there- 
fore, in  accordance  with  Rule  62(c)  of  the  Federal 
Rules  of  Civil  Procedure,  it  is  hereby 

Ordered  that  said  injunction  be  and  the  same  is 
hereby  suspended  during  the  pendency  of  said  ap- 
peal, but  only  on  the  following  conditions: 

That  defendant,  witliin  five  days,  furnishes  a 
good  and  sufficient  undertaking  conditioned  that  de- 
fendant  will   pay   to   plaintiff,   if   said   appeal   is 
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dismissed  or  if  the  [24]  judgment  herein  is  affirmed, 
a  royalty  for  all  infringing  devices  made,  used  or 
sold  by  defendant  during  pendency  of  appeal,  in 
an  amount  to  be  fixed  by  the  court,  after  notice 
to  the  parties,  not  exceeding,  however,  the  total  sum 
of  $5,000.00. 

Dated :   September  23,  1946. 

LOUIS  E.  GOODMAN, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  Sept.  23,  1946.  [25] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME  FOR 
FILING  UNDERTAKING 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  by  their  attorneys,  that  the  Defendant  may 
have  to  and  including  October  3,  1946,  within  which 
to  file  the  undertaking  required  by  the  Order  of 
this  Court  dated  September  23,  1946,  in  this  action. 

Dated:    This  25th  day  of  September,  1946. 

BOYKEN,  MOHLER  & 

BECKLEY, 
MARK  MOHLER, 

Attorney  for  Plaintiff. 

THEODORE  H.  LASSAGNE, 
Attorney  for  Defendant. 

[Endorsed]  :     Filed  Sept.  26,  1946.   [26] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  Appellant  herein  may  have  to  and 
including  October  17,  1946,  to  file  the  Record  on 
Appeal  in  the  United  States  Circuit  Court  of  Ap- 
peals in  and  for  the  Ninth  Circuit. 

Dated :    September  27,  1946. 

LOUIS  E.  GOODMAN, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  Sept.  27,  1946.  [27] 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents : 

That  The  Travelers  Indemnity  Company,  of  Hart- 
ford, Connecticut,  a  stock  insurance  company  duly 
licensed  to  transact  business  in  the  State  of  Cali- 
fornia, is  held  and  firmly  bound  unto  William 
Joseph ian,  plaintiff  in  the  above  entitled-case,  in 
the  full,  and  just  sum  of  Five  Thousand  Two  Hun- 
dred Fifty  Dollars  ($5,250.00)  to  be  paid  to  said 
plaintiff,  his  executors,  administrators,  or  assigns, 
for  which  payment  well  and  truly  to  be  made  The 
Travelers  Ind(>mnity  Company  binds  itself,  its  suc- 
cessors and  assigns  firmly  by  these  present. 

The  condition  of  the  above  obligation  is  such: 

That  whereas  Stuart  Oxygen  Company,  Ltd.,  a 
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corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  California,  is  about  to  take 
an  appeal  to  the  United  [28]  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  reverse  the 
judgment  made  and  entered  on  May  23rd,  1946  by 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  in  the 
above-entitled  case. 

Now,  therefore,  if  the  above-named  Stuart 
Oxygen  Company,  Ltd.,  shall  prosecute  said  appeal 
to  effect  and  satisfy  the  judgment  in  full,  together 
with  costs,  interest  and  damages  for  delay,  and 
shall  pay  to  plaintiff  a  royalty  for  all  infringing 
devices  made,  used  or  sold  by  defendant  during 
pendency  of  the  appeal,  in  an  amount  to  be  fixed 
by  the  court,  after  notice  to  the  parties,  not  exceed- 
ing, however,  the  total  sum  of  Five  Thousand 
($5,000.00)  Dollars,  if  for  any  reason  the  appeal  is 
dismissed  or  if  the  judgment  is  affirmed,  and  to 
satisfy  in  full  such  modification  of  the  judgment  and 
such  costs,  interest,  and  damages  as  the  appellate 
court  may  adjudge  and  award,  then  this  obligation 
shall  be  void;  otherwise  to  remain  in  full  force  and 
effect. 

Signed,  sealed,  and  dated  this  19th  day  of  July, 
1946. 

THE  TRAVELERS  INDEM- 
NITY COMPANY, 

(Seal)  /s/ByD.  L.  CLARK, 

Attorney  in  Fact. 
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Bond  No.  123579. 

Examined  and  recommended  for  approval, 

/s/  THEODORE  H.  LASSAGNE, 
Attorney  for  Appellant. 

Approved : 

/s/  LOUIS  E.  GOODMAN, 
U.  S.  District  Judge. 

(Verification  of  Surety.) 

[Endorsed]:     Filed  Oct.  2,  1946.  [29] 


[Title  of  District  Court  and  Cause.] 

ORDER  APPROVING  SUPERSEDEAS  BOND 
Defendant  having  filed  herein  a  Supersedeas  Bond 
conditioned  as  provided  in  the  Order  Staying  In- 
junction and  Fixing  Terms  of  Stay  Bond  dated 
September  23,  1946 : 

It  is  hereby  ordered : 

1.  Tliat  the  said  Supersedeas  Bond  be  and  the 
same  is  hereby  approved;  and 

2.  That  the  previously  filed  Supersedeas  Bond  ap- 
proved by  this  Court  on  July  22nd,  1946  be  and  the 
same  is  hereby  exonerated,  and  the  original  thereof 
may  be  delivered  to  defendant. 

Dated  at  San  Francisco,  California,  this  2nd  day 
of  October,  1946. 

LOUIS  E.  GOODMAN, 

U.  S.  District  Court  Judge. 

[Endorsed]:     Filed  Oct.  2,  1946. 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION  OF  ORIGINAL 
PAPERS  AND  EXHIBITS 

It  appearing  that  it  is  desirable  that  certain 
original  papers  and  exhibits  on  file  in  the  above- 
identified  action  should  be  sent  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  lieu  of  copies 
thereof,  a  Notice  of  Appeal  to  that  Court  having 
been  filed  in  this  action : 

It  is  hereby  ordered,  pursuant  to  Rule  75 (i)  of 
the  Federal  Rules  of  Civil  Procedure,  that  the  Clerk 
of  this  Court  forward  to  the  Clerk  of  the  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit: 

1.  Request  for  Admissions; 

2.  Substitution  of  Photographs  for  Physical  Ex- 
hibits; [31] 

3.  Original  transcript  of  testimony  given  and  pro- 
ceedings had  at  the  trial;  and 

4.  Originals  of  all  exhibits 

which  papers  and  exhibits  may  be  held  by  the  Clerk 
of  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit pending  the  appeal,  and  to  be  returned  to  the 
Clerk  of  this  Court  thereafter  unless  otherwise  pro- 
vided by  rule  or  order  of  said  appellate  court. 

It  is  further  ordered  that,  pursuant  to  the  stipu- 
lation of  the  parties,  defendant-appellant  need  not 
file  two  copies  of  the  Reporter's  Transcript  as  pro- 
vided for  in  Rule  75(b). 
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Dated  at  San  Francisco,  California,  this  2nd  day 
of  October,  1946. 

LOUIS  E.  GOODMAN, 

U.  S.  District  Judge.  [32] 
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STIPULATION  RE  TRANSCRIPT 

It  is  hereby  stipulated  by  the  parties  hereto,  by 
their  attorneys,  that  in  the  matter  of  the  jDending 
appeal  herein  defendant-appellant  need  not  file  two 
copies  of  the  Reporter's  Transcript  as  provided  for 
in  Rule  75(b). 

Dated  at  San  Francisco,  California,  this  7th  day 
of  September,  1946. 

NAYLOR  &  LASSAONE, 
/s/  THEODORE  H.  LASSAGNE, 
Attorneys  for  Defendant. 

BOYKEN,  MOHLER  & 
BECKLEY, 

As/  W.  BRUCE  BECKLEY, 

Attorneys  for  Plaintiff. 

[Endorsed]  :     Filed  Oct.  2,  1946.  [33] 
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District  Court  of  tlie  United  States 
Northern  District  of  California 

CEETIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  33 
pages,  numbered  1  to  33,  inclusive,  contain  a  full, 
true,  and  correct  transcript  of  the  records  and  pro- 
ceedings in  the  case  of  William  Josephian,  Plaintiff, 
vs.  Stuart  Oxygen  Co.,  Ltd.,  Defendant,  Civil  No. 
25286  G,  as  the  same  now  remain  on  file  and  of 
record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $3.30  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  14th  day  of  October 
A.  D.  1946. 

(Seal)  C.  W.  CALBREATH, 

Clerk, 

/s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 
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REPORTER'S   TRANSCRIPT 

Tuesday,  April  30,  1946 

Appearances : 

For  Plaintiff  A.  W.  Boyken,  Esq.,  Reginald  L. 
Vaughan,  Esq.,  W.  Bruce  Beckley,  Esq. 

For  Defendant :  Theodore  H.  Lassagne,  Esq.  and 
Messrs.  Thacher,  Jones  &  Casey.  By  Harrison  A. 
Jones,  Esq. 

The  Clerk:     Josephian  vs.  Stuart  Oxygen  Co. 

Mr.  Boyken:     Ready  for  the  plaintiff. 

Mr.  Lassagne:     Ready  for  the  defendant.  [1*] 

WILLIAM  JOSEPHIAN 

the  plaintiff,  called  in  his  own  behalf;  sworn. 
The  Clerk:     Will  you  state  your  name? 
A.     William   Josephian. 

Direct  Examination 

Mr.  Boyken:  Q.  Mr.  Josephian,  are  you  the 
plaintiff  in  this  action?  A.     Yes,  sir. 

Q.     And  your  name  is  William  Josephian? 

A.     Yes,  sir. 

Q.     You  reside  in  Oakland,   California? 

A.    Yes. 

Q.     What  line  of  business  are  you  in? 

A.  In  the  manufacture  of  oxygen  gas  and  acety- 
lene  

Q      Under  what  name? 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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A.     Pacific  Oxygen  Company. 

Q.  What  is  the  address  of  the  Pacific  Oxygen 
Company  ? 

A.     2205  Magnolia  Street,  Oakland  7,  California. 

Q.     Was  Patent  No.  2,317,064  issued  to  you? 

A.     Yes. 

Q.     Are  you  still  the  owner  of  that  patent? 

A.    Yes. 

Mr.  Boyken:  I  would  like,  if  your  Plonor  will 
permit,  to  introduce  the  patent  in  evidence  and  ask 
it  be  marked. 

Mr.  Lassagne:     No  objection. 

Tlie  Court:     Mark  it  Plaintiff's  Exhibit  1. 

(Patent  No.  2,317,064  was  thereupon  received 
in  evidence  [13]  and  marked  Plaintiif 's  Exhibit 
No.  1.) 

Mr.  Boyken:  Q.  When  did  you  organize  the 
Pacific  Oxygen  Company? 

A.  ■  First  made  application  for  the  name  Pacific 
Oxygen  Company  in  June,  1936,  but  I  didn't  get 
into  production  and  made  no  deliveries  until  March 
of  1937. 

Q.     Are  you  the  sole  owner  of  that  business? 

A.     Yes.  [13a] 

Q  What  business  were  you  in  before  you  com- 
menced selling  oxygen? 

A.     I  used  to  be  in  the  ice  business. 

Q.  Now,  you  started  in  with  a  very  small  capi- 
tal, I  understand. 

A.  Well,  it  was  very  small  compared  to  my  com- 
petitors. 
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Q.  But  it  has  increased  since,  hasn't  it,  the 
capital?  A.    Yes,  sir. 

Q,  What  is  oxygen  used  for  in  commercial 
operations  ? 

A-  Well,  it  is  mostly  used  for  welding  and  the 
cutting  of  steel,  especially  in  steel  fabrication  shops, 
where  steel  is  processed,  they  use  oxygen  in  the 
work. 

Q  Could  you  develop  that  a  little  further?  In 
what  way  do  they  use  the  oxygen  ? 

A.  Well,  whenever  they  want  to  cut  a  piece  of 
steel  they  merely  light  a  torch  and  they  apply  the 
heat  of  the  flame  and  then  a  stream  of  oxygen  after 
the  metal  is  heated.  It  has  a  tendency  to  burn  the 
oxygen  right  through,  and  you  can  cut  through, 
say,  a  half  inch  or  a  three-quarter  inch  piece  of 
steel  several  feet  per  minute,  and  it  is  really  a  very 
handy  tool  so  far  as  steel  fabrication  is  concerned. 

Q.     With  respect  to  welding,  how  is  it  used? 

A.  In  welding  operations  it  is  used  with  an 
acetylene  torch,  which  is  simply  a  nozzle  where  the 
oxygen  and  acetylene  mixture  makes  a  very  hot 
flame.  The  temperature  of  the  flame  is  something 
over  5500  degrees  to  6000  degrees,  which  melts  the 
steel — it  has  only  a  melting  point  of,  say,  2400 
degrees,  and  makes  it  a  [14]  homogeneous  or  one 
solid  mass. 

Q,  We  have  in  the  court  a  full  sized  set  of 
oxygen  tanks.  How  much  do  these  tanks  weigh  ?  Let 
us  take  the  individual  oxygen  tank,  how  much  does 
that  weigh? 
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A.  One  individual  tank — they  have  several  dif- 
ferent alloys  of  steel.  The  very  lightest  tank  you 
can  buy  of  that  size  is  about  110  pounds,  and  then 
the  heaviest  you  can  buy  is  about  130  pounds  empty. 
It  usually  takes  18  to  20  pounds  of  oxygen  to  fill 
a  cylinder. 

Q.  Just  take  these  oxygen  tanks  that  have  been 
exhibited  in  the  courtroom  which  are  yours.  How 
much  do  those  individual  tanks  weight  empty*? 

A.     Empty  they  will  weigh  120  pounds  each. 

Q.     And  these  happen  to  be  empty? 

A.     Yes. 

Q,  And  so  taking  a  unit  of  four. of  these  as  they 
have  been  shown  here  in  the  courtroom  together 
with  the  fittings,  the  base  and  the  top  fittings,  how 
much  does  the  whole  unit  weigh  here,  would  you 
say'/ 

A.  It  weighs  about  520  pounds,  and  there  is 
about  84  pounds  of  oxygen  in  it  by  weight. 

Q,  Now,  the  ox3^gen  is  under  heavy  pressure 
when  it  is  in  the  tank?  A.     Yes. 

Q.     What  is  that  pressure? 

A.  Well,  these  particular  cylinders  are  filled  to 
2265  pounds  pressure  per  square  inch  at  70  degrees 
Fahrenheit. 

Q.  That  is  the  reason  for  having  these  tanks 
so  heavy,  is  it  not?  A.     That's   right. 

Q.  Now,  on  a  typical  job  where  you  move 
oxygen  out  on  a  job,  [15]  how  are  these  tanks 
arranged  ? 
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A.  Do  you  mean  when  they  are  in  nnits,  or 
when  they  are  individual  cylinders'? 

Q.  I  have  shown  the  court  a  photograph — if  I 
may  have  that — do  you  happen  to  know  what  par- 
ticular job  that  was  (handing  a  photograph  to  the 
witness). 

A.  Well,  this  job  is  the  Bacon  Yulcanizer  Com- 
pany. 

Q.     I  didn't  get  that  name. 

A.     Bacon  Vulcanizer  Company,  in  Oakland. 

Q.     And  when  was  the  photograph  taken? 

A.     About  a  year  or  so  ago.  I  don't  recall  exactly. 

Q.     Is  that  one  of  your  installations? 

A.     Yes. 

Q.  Will  you  explain  how  those  tanks  are  ar- 
ranged as  shown  in  that  photograph? 

A.  Well,  these  units  are  manifolded  with  8000 
cubic  feet  or  eight  of  those  units  in  one  row.  There 
are  two  rows,  which  this  photograph  shows.  The 
customer  uses  the  gas  from  one  side,  and  when 
it  becomes  empty  he  can  shut  it  off  and  then  use 
the  oxygen  from  the  other  side.  Our  delivery  truck 
in  the  rneantime  will  come  by,  ])ick  up  the  empty 
units,  put  in  full  units,  and  then  he  is  serviced  for 
the  next  operation,  or  until  he  uses  up  the  other 
side. 

Q.  Is  that  a  photograph  of  one  of  your  typical 
installations?  A.     Yes. 

Q.     And  that  utilizes  the  invention  in  this  patent? 

A.     Yes. 
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Mr.  Boyken :  I  think  I  might  as  well  at  this  time 
introduce  in  evidence  the  photograph.   [16] 

Mr.  Lassagne:  I  will  object  to  that  at  this  time 
on  the  ground  there  is  no  showing  by  way  of  evi- 
dence of  any  correspondence  between  the  units 
shown  in  that  photograph  and  the  structure  covered 
by  the  patent.  The  witness  is  not  an  expert  who  can 
testify  it  embodies  the  invention  of  the  patent,  and 
there  has  been  no  testimony  at  all  establishing  the 
correspondence  of  these  painted  units  which  are  the 
type  shown  in  the  photograph,  with  the  type  covered 
by  the  patent. 

Mr.  Boyken :  It  is  for  illustration  only.  I  asked 
the  witness  if  this  was  one  of  his  installations  and 
he  said  yes. 

The  Court:  I  think  what  counsel  was  objecting 
to  was  the  added  expression  you  put  in,  whether  or 
not  it  embodied  the  invention. 

Mr.  Boyken:  I  will  leave  that  part  out  of  it, 
then. 

Q.  I  will  ask  you  if  this  is  one  of  your  installa- 
tions? A.     Yes,  sir. 

Q.  And  this  illustrates  your  testimony  about 
manifolding  these  tanks  together  so  that  they  oper- 
ate as  a  unif?  A.     Yes. 

Mr.  Boyken:  I  then  offer  it  in  evidence  as 
Plaintiff's  Exhibit  2. 

Mr.  Lassagne:  There  is  no  objection  to  it  as 
illustrating  that  testimony. 

(The    photograph    was    marked    Plaintiff's 
Exhibit  2  in  evidence.) 


38  Stuart  Oxygen  Co.,  Ltd.,  vs. 

(Testimony  of  William  Josephiaii.) 

Mr.  Boyken:  Q.  Now,  on  the  job  which  is  the 
one  shown  [17]  in  that  photograph,  Plaintiff's  Ex- 
hibit 2,  how  are  the  oxygen  tanks  moved  out  to  the 
job  from  your  plant? 

A.     Well,  they  are  moved  out  on  a  truck. 

Q.  First  you  make  the  oxygen  right  there  at 
your  plant?  A.     That  is  right. 

Q.     Then  what  do  you  do  next? 

A.  Well,  they  are  charged  into  units,  and  after 
they  are  charged  into  units  they  are  carried  out  to 
the  jobs  and  hooked  on  the  manifold,  and  the  cus- 
tomer uses  it  for  a  manifold.  That  prevents  the 
necessity  of  a  customer  using  any  cylinders  or  in 
any  way  bothering  himself  with  moving  tanks 
through  his  premises. 

Q.  I  want  to  follow  in  detail  how  this  oxygen  is 
moved  out  from  your  plant  to  the  job.  First  you 
make  the  oxygen  and  then  you  put  the  oxygen  in 
these  tanks?  A.     Yes. 

Q.  Into  these  units,  such  as  the  one  that  is  here 
in  the  courtroom,  where  there  are  four  tanks? 

A.     Yes. 

Q.     Fastened  together  in  this  form? 

A.    Yes. 

Q.  And  then  these  units  are  put  on  trucks  at 
your  plant?  A.     Yes. 

Q.  And  then  they  are  moved  out  to  the  place 
where  they  are  to  be  used,  the  job,  is  that  right? 

A.     That  is  right. 

Q.    Tell  us  what  is  done  when  they  get  out  there 
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to  the  job"?     What  is  the  first  thing'?     You  take 

them  off  the  truck,  don't  you? 

A.     Take  them  off  the  truck,  bring  them  up  to 
the  manifold.  [18] 

Q.  You  bring  them  up  to  the  place  where  they 
are  to  be  used?  A.     Yes. 

Q.     Such  as  the  spot  shown  on  this  photograph? 

A.     Yes. 

Q.     Then  what  is  done? 

A.  Then  the  cylinder — the  unit  it  seems  as 
though  is  never  exactly  in  line,  so  you  have  to  ro- 
tate it,  move  it  around,  either  one  way  or  the  other, 
so  the  connection  can  be  made  to  a  copper  pigtail, 
and  if  you  were  not  able  to  move  the  unit,  then  you 
would  have  to  bend  the  pipe  back  and  forth,  and  in 
a  short  time  you  would  have  broken  your  copper 
tubing. 

Q.  How  many  men  do  you  have  out  there  at  the 
job  to  move  these  units?  A.     One  man. 

Q.  Take  this  unit  that  is  before  you,  which  is 
too  large  to  put  in  evidence,  but  that  comes  to  the 
job.    Now,  one  man  handles  that?  A.     Yes. 

Q.  What  does  he  do  with  it?  How  does  he 
handle  it? 

A.  Well,  he  wheels  it  over  and  hooks  it  up  to 
the  manifold. 

Q.     What  difficulty  is  there  in  doing  that? 

A.  The  unit  is  so  designed  that  he  can  move  it 
around,  but  it  has  a  stable  position  so  he  can't  pull 
it  over  or  it  can't  get  out  of  control.  You  see,  this 
apparatus  is  quite  heavy,  and  once  it  starts  falling, 
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the  weight  increases  and  will  surel}^  drag  a  person 

to  the  ground  and  is  liable  to  hurt  someone. 

Q.  Can  you  illustrate  that  by  -coming  down  here 
and  moving  this  very  slight,  because  we  are  in  a 
courtroom,  here,  but  just  show  [19]  that  motion. 
Just  do  it  to  a  small  degree, 

A.  Now,  if  I  want  to  move  it  over  this  way  (in- 
dicating), or  if  I  want  to  move  it  back  (indicat- 
ing)— but  suppose  I  get  this  over  and  then  all  of  a 
sudden  it  started  coming  over.  Well,  you  see,  I 
would  have  to  pull  it.  It  won't  come  over  until  I 
get  to  that  position  to  pull  it  over.  If  that  was  on 
the  very  edge  it  started  over,  then  it  would  be 
probably  like  this  and  then — you  see,  quite  a  bit  of 
pressure  comes  down.  Unless  a  man  were  up 
against  it  he  is  liable  to  get  ruptured  or  get  himself 
hurt. 

Q.  What  enables  you  to  move  that  around  in 
the  way  you  did  without  having  it  upset"?  I  think 
you  can  resume  your  seat,  Mr.  Josephian. 

A.  It  is  the  circular  track  on  the  bottom  plate 
in  ]-elation  to  the  bottom  plate. 

Q.  Did  you  make  these  two  little  wooden  models 
that  I  have  exhibited  to  the  court? 

A.  Well,  I  ordered  them  made  at  our  shop  by 
the  man  in  the  back.  I  can't  say  I  actually  did  the 
work. 

Q.  They  were  made  in  your  shop  under  your 
direction  ?  A.     Yes. 

Q.  The  one  that  I  hold  in  my  hand,  does  that 
illustrate  vour  device? 
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A.     That  is  a  small  model. 

Q.     Of  what  you  just  handled  in  the  courtroom? 

A.     Yes,  sir. 

Q.  Will  you  take  this  model  and  show  the  court 
just  what  happens  when  you  move  that  big  device, 
and  what  enables  you  to  move  it  without  upsetting  f 

A.     You  see,  this [20] 

The  Court:  You  will  have  to  speak  so  the  re- 
porter can  hear  it. 

The  Witness:  This  circular  track,  the  diameter 
of  it  is  made  in  relation  to  the  outer  plate,  so  that 
the  weight  balance — it  doesn't  take  much  pressure 
to  move  it  and  pull  it  in  such  a  position  that  it  can 
be  moved  around.  The  idea  is  so  that  one  man  can 
move  it  around  without  a  lot  of  work.  But  the 
main  thing  we  have  to  worry  about  is  the  safety 
angle,  because  should  this  thing  go  out  of  control 
and  come  over  too  far,  then  it  would  come  on  down, 
and  unless  a  man  were  there  to  catch  it,  he  would 
hurt  himself,  so  it  is  provided  with  a  second  stable 
position  where  it  comes  over  so  far  and  then  you 
have  to  pull  it  a  little  farther  in  order  to  get  it  out 
of  balance. 

Mr.  Boyken:  Q.  In  other  words,  for  the  pur- 
pose of  the  record,  in  order  to  move  that  you  first 
tilt  it,  somewhat,  do  you  not?  A.     Yes. 

Q.  And  then  in  that  tilted  position  you  can  turn 
it  easily — I  mean  its  maneuverabilitj^,  is  that  right? 

A.     Yes. 

Q.     What  prevents  it  from  actually  turning  over 
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_  ._-  extra  foi^ee  that  is  neeessarj  - 
it  over,  to  upset  it  ? 
Yes.  tbe  piaetiee  is  to  make  that  base  rebh 
trnp  to  tlie  bottom  plate  so  that  theiie  is  a  seaond 
s^ble  pc^tMn.  so  that  it  ean't  eome  over  mil^ 
T<0s  pot  additiMial  f oree  on  it. 

Q.    So  in  the  oidinaiy  moTing  of  that  there  i^ 
no  danger  of  [21]  upsetting,  is  that  the  point  ? 
A.    That  is  rig^t. 

The  Court:  We  will  take  the  morning  reeess  ^' 
this  tune. 

fKeeess.) 
Mr.  Boyken:    Q.    Yon  spoke  of  moving  thes^ 
miits  into  po^tioii.    Now.  yon  eonld  also  move  tike 
iniividnal  tanks  into  position,  eonld  yon  not? 
A-    Y€&  yon  eonld. 

Q.  What  is  the  advantage  in  the  form  that  jmi 
kave  he?e  in  eMirt  over  the  moving  of  indiiidiial 
tsjiks? 

A.  WelL  yon  handle  all  four  cylinders  jnst  Kk-e 
ymi  woold  haTMflp  one  ejiinder,  so  it  gives  yon  3" ' 
per  fr^sst  mtsfre  adrantagCL 

Q.  What  about  the  base  and  the  tra^  in  your 
inrmticMi  as  against  the  single  eviinders?  How 
are  these  sin^  eyhnders,  if  yon  took  them  oot  oi 
tihis  diKter  here — what  does  the  hattom  loc*  Kfce 
of  the  ma^  eyhnderf 

A.  The  bottiHu  is  sli^itly  roonded.  Thev  are 
^i^btbr  smaller  in  diameter  in  a  single  eThnder 
heesaae  in  handling  the  ey&ader  it  is  not  pesuetka^ 
to  hare  ^larp  Hoes.    It  aomes  at  a  sli^i^  smalki 
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angle.  The  cylinder  can  be  tipped  over,  l)ut  there 
is  so  little  difference  in  weight  it  doesn't  make  any 
difference.  A  man  can  hold  it  up  no  matter  what 
position  it  is  in.  It  is  only  130  or  140  pounds,  and 
even  if  it  is  lying  down  you  can  easily  pick  it  up. 

Q.  So  as  a  practical  man  what  are  the  advan- 
tages in  your  invention  as  compare  to  handling 
single  cylinders'? 

A.  Well,  you  can  handle  four  cylinders  for  the 
work  of  one  cylinder.  [22] 

Q.  What  else?  How  about  spotting  the  cyl- 
inders ? 

A.  Spotting  of  the  cylinders  is  no  easier  with 
that  unit  than  it  is  with  an  indivdual  cylinder. 
After  all,  you  can  move  an  individual  cylinder  very 
easily. 

Q.     It  is  largely  a  matter  of  saving  time"? 

A.     That  is  right. 

Q.  And  it  enables  j^ou  to  position  four  cylinders 
at  a  time  in  its  proper  place  ?  A.     Yes. 

Q.  Now,  the  photograph  showed  quite  an  in- 
stallation.    Do  you  also  sell  to  small  shops'? 

A.  Yes.  These  units  are  used  in  operations 
where  a  customer  may  use  from  three  of  these  a 
month,  ten  a  month,  up  to  a  thousand  a  month. 
We  had  one  customer  who  used  a  thousand  of  these 
units  of  oxygen  a  month. 

Q.  When  you  talk  about  a  unit  you  mean  four 
cylinders  together'?  A,     Yes. 

Q.     In  the  form  that  is  here  in  the  courtroom*? 

A.     Yes,  sir. 
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Q.  How  many  of  those  units  does  your  company 
own  at  the  present  time?  A.     500. 

Q.  While  I  am  on  the  subject,  formerly,  I 
understand,  you  did  not  put  the  patent  number  on 
there,  but  you  have  recently  put  it  on? 

A.     Yes. 

Q.     When  did  you  stop? 

A.     The  early  part  of  last  year. 

Q.  Now,  why  couldn't  you  take  a  cluster  of  four 
cylinders  like  that  and  put  it  on  some  kind  of  a 
truck  and  wheel  it  into  position?  What  is  the 
advantage  of  your  invention  over  the  [23]  truck 
form  ? 

A.  Well,  you  can  do  that,  but  after  you  get  there 
it  may  not  be  exactly  in  right.  Then  you  would 
have  to  move  3^our  hand  truck  out  again  and  make 
another  run  at  it.  And  then  it  may  be  off  another 
inch  or  so.  So  you  would  be  constantly  losing  time 
ti-ying  to  spot  your  cylinders. 

Q.  And  using  it  in  the  form  that  you  have  is  a 
faster  wa}^,  I  take  it?  A.     Yes. 

Q.  I  would  like  to  go  back  now,  Mr.  Josephian, 
as  to  the  reasons  which  caused  you  to  make  this 
invention.  You  say  you  commenced  in  the  oxygen 
business  about  1937;  that  is  correct,  is  it? 

A.     Yes,  sir. 

Q.  And  when  you  first  commenced  in  the  oxygen 
business  how  did  you  deliver  your  oxygen? 

A.  Well,  almost  all  the  oxygen  was  sold  in  cyl- 
inders,  that   is,   free    cylinders.      Everj^thing    was 
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dumped  in  our  plant  in  individual  cylinders,  and 

we  handled  individual  cylinders  in  the  delivery  of  it. 

Q.     Cylinders  like  those  in  court? 

A.     One  at  a  time. 

Q.  One  at  a  time.  How  long  a  period  of  time 
did  you  sell  oxygen  in  individual  cylinders  in  that 
form?  A.     About  four  years. 

Q.     And  then  what  happened? 

A.     Well,  the  Linde  Air  Products  Company 

Q.     What  is  that  name,  again? 

A.     Linde  Air  Products. 

Q.     Linde  Air  Products? 

A.  Yes,  sir,  a  unit  of  the  Union  Carbide  Com- 
pany, came  out  with  a  bulk  oxygen  delivery  sys- 
tem. [24]  They  would  manifold  at  the  customer's 
place  of  business  a  number  of  cjdinders  or  tubes, 
which  would  receive  oxygen,  then  they  would  start 
out  from  their  plant  with  liquid  oxygen,  which  is 
at  a  very  cold  temperature.  At  300  degrees  below 
zero  oxygen  will  run  like  water.  It  is  in  liquid 
form.  They  would  drive  their  truck  out  to  the  cus- 
tomer's premises  with  liquid  oxygen,  that  is,  re- 
frigerator cold,  and  then  from  that  cold  liquid  they- 
would  compress  it  into  the  manifold  system  of  the 
customer  under  high  pressure,  and  in  that  way  the 
customer  wouldn't  have  to  handle  any  cylinders  in 
their  yard.  The  yard  was  completely  pi^Ded,  and 
it  offered  quite  an  inducement  to  the  type  of  ac- 
count we  were  serving. 

Q.     Let  me  go  over  that  step  by  step.     You  say 
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this  other  company  made  oxygen  and  delivered  it 

in  liquid  form,  is  that  right? 

A.  Well,  they  didn't  deliver  it.  They  went  to 
the  customer's  i^remises  with  it  in  liquid  form,  and 
then  they  compressed  it  to  a  gas  form,  but  they 
actually  sold  gas  to  the  customer  in  gas  form. 

Q.  It  was  delivered  to  the  customer  then  changed 
into  a  gas  form  at  the  customer's  plant,  is  that 
right?  A.     Yes. 

Q.     And  delivery  took  place  in  large  trucks? 

A.     Yes. 

Q.     Something  like  oil  trucks,  or  gasoline  trucks? 

A.     Well,  no. 

Q.     Special? 

A.  The}^  didn't  hold  that  big  volume  of  oxygen; 
much  smaller  volume. 

Q.     Was  it  a  specially-equipped  truck? 

A.     Yes.  [25] 

Q.  And  what  special  equipment  was  there  on 
these  trucks? 

A.  Well,  the  liquid  tank  would  have  to  be  able 
to  carry  liquid  oxygen,  which  is  300  degrees  below 
zero,  approximately,  and  it  would  have  to  be  very 
heavily  insulated  or  be  a  vacuum  type  of  container. 

Q.     That. would  be  a  special  truck? 

A.    Yes. 

Q.  And  then  it  was  made  into  a  gas  at  the  cus- 
tomer's plant?  A.     Yes. 

Q.     Was  that  a  cheap  way  of  doing  it? 

A.  Well,  it  was,  yes.  It  was  a  cheap  way,  and 
not  only  that,  it  is  the  same  as  the  units.     He  did 
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not  have  to  handle  cylinders,  and  a  customer  did 
not  have  to  bother  about  keeping  them  on  his  mani- 
fold or  anything  else.    All  he  did  was  use  the  gas. 

Q.     It  was  a  new  way  of  doing  it  ?  A.     Yes. 

Q.     What  year  was  that? 

A.     1940  and  1941. 

Q.     About  1940,  1941?  A.     Yes. 

Q.  That  was  rather  severe  competition  as  far 
as  you  were  concerned,  was  it  not? 

A.     Yes,  sir. 

Q.  What  did  you  do  to  try  to  meet  that  com- 
petition ? 

A.  Well,  I  can  say  that  I  got  a  lot  of  gray  hair 
over  it. 

Q.  Aside  from  the  gray  hairs,  and  in  a  more 
practical  way,  what  did  you  do? 

A.  First  I  investigated  the  possibility  of  con- 
verting some  of  our  equipment  over  to  liquid  pro- 
duction, which  was  not  the  practical  thing  to  do  in 
a  small  plant  such  as  I  own.  Then  I  investigated 
the  various  other  gas  delivery  [26]  systems.  Mr. 
Moody,  in  Los  Angeles,  had  a  cluster  ten  cylinders 
on  a  platform  which  he  moved  around  with  a  lift 
truck. 

Q.     With  a  lift  truck?  A.     Yes. 

Q.  That  is,  he  got  under  the  thing  with  a  lift 
truck,  lifted  it  up,  and  then  moved  it  around  on 
wheels  ?  A.     Yes. 

Q.     What  was  the  matter  with  that? 

A.  There  was  nothing  very  wrong  with  it,  except 
we  had  to  deliver  oxygen  in  competition  and  very. 
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very  cheaply,  and  we  could  not  afford  to  have  a 
man  going  around  trying  to  spot  a  group  of  ten 
cylinders.  We  had  to  get  our  deliveries  in,  get  it 
out,  and  get  it  going  before  too  much  time  elapsed. 
I  didn't  think  that  was  very  practical. 

Q.  What  other  means  did  you  consider  of  de- 
livering oxygen  except  by  the  individual  tank 
method  you  had  been  using  up  to  that  time? 

A.  We  used  manifolded  trucks  or  trailers,  which 
I  believe  the  Stuart  Oxygen  Co.  at  that  time  had  a 
manifold  trailer,  or  several  of  them,  but  there  were 
others  that  were  manifolding  trailers  at  that  time. 

Q.  What  was  the  matter  with  that,  so  far  as  you 
were  concerned? 

A.  It  took  a  lot  of  equix)ment  and  it  did  not  get 
down  to  the  small  user,  and  it  did  not  take  care  of 
the  fluctuations.  Once  you  converted  a  man  to  both 
oxygen  delivery  and  his  business  slowed  down,  you 
couldn't  take  the  apparatus  out.  You  still  had  a 
truck  tied  up. 

Q.     So  what  did  you  do  about  it  ? 

A.  I  didn't  think  that  was  [27]  so  good.  The 
Air  Reduction  Company  had  tube  trailers.  That 
was  completely  out  of  my  means.  So  for  several 
months  I  would  think  all  the  time,  and  I  guess — I 
don't  know — I  would  go  to  a  show  and  wouldn't  see 
it,  go  out,  and  wouldn't  know  what  I  was  doing. 
Finally  I  hit  upon  the  idea  of  balancing  the  cylin- 
ders on  a  plate,  as  you  see  here. 

Q.     When  did  you  first  make  a  model,  full-sized 
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model  in  conformity  with  the  invention  described 

in  the  patent  here  in  suit? 

A.     In  about  December,  1941. 

Q.     And  over  at  your  plant  in  Oakland'? 

A.     Yes. 

Q.     How  many  cylinders  were  in  the  model  *? 

A.  Well,  the  first  model  I  made  was  seven 
cylinders. 

Q.     Was  this  a  full-sized  model?  A.     Yes. 

Q.     And  right  after  that 

A.  Of  course,  seven  cylinders  are  all  right  for 
myself.  I  can  move  that  all  right.  But  it  was  a 
little  too  heavy  for  the  average  man  to  move  around. 
There  was  no  trouble  so  far  as  getting  the  rotating 
motion  or  spotting  it  is  concerned,  but  where  you 
had  to  carry  it  a  long  distance  or  up  any  grade,  it 
was  just  too  much  weight. 

Q.     Seven  cylinders'?  A.     Yes. 

Q.     So  when  did  you  make  a  second  model? 

A.     Well,  in  the  same  month. 

Q.     About  the  same  month?  A.     Yes. 

Q.  And  the  second  model  had  how  many  cyl- 
inders? A.     Four  cylinders. 

Q.  In  other  words,  the  second  model  is  similar 
to  the  device  [28]  we  have  in  the  courtroom? 

A.     Yes. 

Q.  And  the  first  one  with  the  seven  cylinders  is 
like  the  drawing  of  the  patent  ?  A.     Yes. 

Q.  Do  you  remember  the  name  of  the  man  who 
assisted  you  in  making  these  two  full-sized  models? 
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A.  Well,  it  was  a  mechanic,  a  fellow  by  the  name 
of  Paul  McNish. 

Q.  And  did  you  try  them  out  at  that  time  to 
see  if  they  w^ould  work? 

A.  Yes.  We  tried  them  out  a  number  of  times, 
moved  them  back  and  forth,  rotated  them,  did 
everything  that  we  could  think  of. 

Q.  I  am  going  to  show  you  some  photographs, 
and  I  ask  you  if  these  are  the  photographs  of  the 
two  models  that  you  made. 

A.  Yes,  these  are  the  models,  and  I  know  this 
was  the  first  one  made,  because  I  didn't  have  the 
half -inch  bar  which  I  have  under  the  bottom  plate 
on  this  job.    It  was  the  very  first  one. 

Q.  You  mean  the  four  cylinder  one  was  the  first 
one?  A.     Yes. 

Q.     And  then  the  seven-cylinder?  A.     Yes. 

Q.  Are  these  photographs  of  the  four-cylinder 
and  the  seven-cylinder  models?  A.     Yes. 

Q.  Do  you  remember  wiien  these  photographs 
were  taken? 

A.  They  were  taken  sometime  in  December  or 
the  early  part  of  January. 

Q.     Of  what  year?  A.     1940  or  1942. 

Q.     December  of  1941  or  January  of  1942? 

A.     Yes. 

Q.     At  your  plant? 

A.     Yes.    That  is  the  back  door  of  the  plant.  [29] 

Mr.  Boyken:  I  am  going  to  offer  these  photo- 
graphs in  evidence  and  ask  that  they  be  marked 
Plaintiff's  Exhibits  3-A,  B,  C,  D  and  E. 
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The  Court:     Very  well. 

Mr.  Boyken:  I  will  show  them  to  your  Honor 
in  a  moment, 

(The  photographs  were  marked  respectively,- 
Plaintife's  Exhibits  3-A,  B,  C,  D,  and  E,  in 
evidence.) 

Mr.  Boyken:  Q.  Now,  I  understood  you  to  say 
you  tried  them  out  and  they  worked,  is  that  correct  ? 

A.     Yes. 

Q.  At  approximately  the  date  that  you  have 
given  ?  A.     Yes. 

Q.  Now,  you  spoke  of  this  competition  of  liquid 
oxygen  as  being  rather  severe.  Did  you  personally 
lose  any  accounts  because  of  that  cheap  competi- 
tion ? 

A.  Yes.  One  of  our  largest  accounts,  which 
was  the  Woolridge  Manufacturing  Company  at 
Sunnyvale,  we  lost  that  to  liquid  competition. 

Q.  After  you  made  this  invention  and  made 
these  two  models  what  did  you  do'?  You  were  com- 
mercializing your  invention'? 

A.  Well,  immediately  we  installed  our  other — 
we  had  the  Yulcan  Steel  Foundry,  which  was  al- 
ready manifold,  so  we  asked  permission  if  we  could 
install  the  bulk  oxygen  system  in  there,  and  so  we 
w^orked  it  out  and  they  granted  us  permission  and 
we  started  putting  it  into  operation  in  February, 
1942. 

Q.  From  then  on  you  increased  your  units  until 
at  the  present  time  you  have  some  5001 

A.     Yes,  sir. 
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Q.  Did  that  enable  you  to  meet  the  competition 
that  you  were  [30]  somewhat  afraid  of? 

A.     Yes. 

Q.     I  mean  the  invention  that  you  had  made? 

A.  You  see,  in  liquid  delivery,  after  the  liquid 
truck  went  out  to  a  customer's  x>lace,  he  could  only 
deliver  from  ten  to  twelve  thousand  cubic  feet  an 
hour,  so  it  was  up  to  us  to  find  a  method  of  being 
able  to  have  the  driver  go  out  there  and  deliver  it 
faster  per  hour.  We  timed  how  fast  a  driver  could 
deliver  with  our  set  up,  and  we  could  average  with 
a  smaller  setup — when  I  say  "small"  I  mean  six 
to  eight  units — at  the  rate  of  30,000  feet  per  hour, 
and  in  the  larger  setups  at  the  rate  of  60,000  feet 
an  hour,  but  since  that  time  the  liquid  products  have 
increased  their  delivery  capacity  to  around  twenty- 
five  or  thirty  thousand  cubic  feet  an  hour. 

Q.  Then  after  you  made  these  two  models  you 
had  a  patent  application  prepared  and  filed,  is  that 
right?  A.     Yes. 

Q.  Your  application  date  of  the  patent  in  suit 
is  January  14,  1942,  so  I  take  it  that  was  just 
shortly  after  these  two  models  were  completed? 

A.     Yes. 

Q.  And  this  application  shows  a  drawing  of 
seven  of  those  cylinders.  How  did  you  happen  to 
choose  the  model  that  had  the  seven  instead  of  the 
four  for  illustrating  your  invention? 

A.  Well,  the  seven  cylinders  had  more  weight 
and  for  that  reason  would  be  more  effective  in 
demonstrating  how  the  balance  could  be  achieved. 
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Q.  According  to  those  photographs,  the  rolling 
ring  was  apparently  [31]  made  of  a  separate  pipe, 
is  that  right  ?  How  did  you  make  those  models,  the 
two  that  are  shown  in  the  photographs. 

A.  Well,  the  rolling  rings  on  both  of  them  were 
made  of  pipe,  but  on  the  seven-cylinder  unit  I  used 
a  two-inch  pipe,  and  on  the  four-cylinder  unit  I 
only  used  a  one-inch  pipe.  But  that  is  a  relative 
matter.  That  is,  the  pipe  has  to  be  relative  to  the 
base  plate  to  give  you  the  proper  balance,  what- 
ever balan<3e  you  want  in  your  operations. 

Q.  Are  you  acquainted  with  anybody  connected 
with  the  defendant  here,  the  Stuart  Oxygen  Com- 
pany, Ltd.? 

A.  Well,  I  am  more  or  less  acquainted  with  all 
of  them  except  their  present  attorneys. 

Q.     They  are  competitors  of  yours,  I  take  it? 

A.     Yes. 

Q.  Do  you  remember  attending  a  convention  in 
Detroit,  Michingan,  about  June  of  1942? 

A.     1943. 

Q.     1943?  A.     Yes,   sir. 

Q.     What  kind  of  convention  was  that? 

A.  Well,  that  was  a  convention  of  the  Inde- 
pendent Oxygen  Manufacturers'  Association.  We 
were  trying  to  get  a  small  association  started  to 
exchange  ideas. 

Q.     You  were  present  at  that  convention? 

A.     Yes. 

Q.     In  Detroit?  A.     Yes. 

Q.     Any  other  man  in  your  employ  there? 
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A.  Mr.  Kohl,  my  sales  manager  was  there,  and 
an  engineer  from  our  plant,  Mr.  Callow,  was  there. 

Q.  Any  body  from  the  Stuart  Oxygen  Com- 
j)any  ? 

A.  Mr.  D.  J.  Will,  [32]  of  the  Stuart  Oxygen 
Company  was  there. 

Q,     You  say  that  was  in  June,  1943? 

A.     Yes. 

Q.  Up  to  that  time,  as  far  as  you  know,  what 
means  did  the  Stuart  Oxygen  Company  have  of  de- 
livering its  oxygen  to  the  job? 

A.  Well,  they  had — they  used  mostly  free  cyl- 
inders, that  is,  individual  cylinders.  They  had 
some  manifolded  trucks,  and  I  don't  know  whether 
they  had  any  manifolded  trailers,  but  I  do  know 
they  had  manifolded  trucks  and  delivered  oxygen 
to  the  customers. 

Q.  Was  there  any  discussion  at  that  convention 
as  to  your  invention?  A.     Yes. 

Q.     With  whom? 

A.  Well,  with  Mr.  Will,  and  with  several  of  the 
independent  oxygen  manufacturers. 

Q.  I  am  only  interested  now  in  discussions  that 
you  or  your  employees  may  have  had  with  Mr. 
Will. 

A.  Well,  we  talked  about  bulk  oxygen  delivery, 
and  I  showed  him  pictures  of  what  we  had,  and  just 
how  good  it  was. 

Q.  Did  you  show  him  any  pictures  of  your  in- 
vention ?  A.    Yes. 

Q.     What  pictures  were  they? 
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A.     Well,  they  were  small  pictures. 

Q.     Do  you  have  those  pictures  now? 

A.     Yes,  I  think  I  gave  them  to  you. 

Q.  Were  they  pictures  similar  to  those  that  are 
in  evidence,  except  smaller  in  size? 

A.  No,  those  pictures  are  made  by  a  profes- 
sional photographer,  but  these  pictures  were  made 
by  Mr.  Callow.  [33] 

Q.  Was  there  any  discussion  v/ith  Mr.  V/ill  as 
to  how  the  device  was  constructed  and  how  it 
operated  *? 

Mr.  Lassagne :  If  your  please,  your  Honor,  I  do 
not  see  the  relevancy  of  this  examination.  The 
patent  became  a  publication  in  1943.  There  is  no 
charge  that  Stuart  used  anything  approximately  like 
it  prior  to  the  issuance  of  the  patent,  and  the  patent 
can  be  seen  by  the  whole  world  at  this  time.  There 
is  no  relevancy  at  all  as  to  the  examination  prior  to 
its  communication  between  the  parties  at  this  stage. 

Mr.  Boyken :  There  is  a  special  defense  of  want 
of  notice,  and  I  am  developing  that  defense.  I  mean 
I  am  developing  our  side  of  it.  It  may  be  anticipa- 
tory. 

Mr.  Lassagne:  The  defense  of  want  of  notice 
goes  only  to  the  accounting  procedure,  v/hich  can 
only  follow  an  interlocutory  decree  in  the  case.  It 
seems  to  me  to  be  unduly  extending  the  case.  I 
have  no  objection  on  the  ground  that  it  is  prejudi- 
cial, but  it  is  totally  irrelevant  at  this  stage  of  the 
case. 
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The  Court:  I  do  not  suppose  it  would  be  very 
lengthy. 

Mr.  Boyken:     No. 

The  Court:     I  will  allow  it. 

Mr.  Boyken:  Q.  At  any  rate,  at  that  conven- 
tion you  told  them  what  your  invention  was  and 
how  it  worked,  is  that  right? 

A.  How  it  worked,  and  the  fact  that  it  was 
patented. 

Q.     You  told  them  that  it  was  patented? 

A.-    Yes. 

Q.  Did  you  show  them  a  copy  of  the  patent 
then?  A.     No,  I  did  not.  [34] 

Q.  Did  they  say  anything  to  you  about  whether 
or  not  they  were  using  anything  of  the  kind? 

A.     No. 

Q.  Now,  did  you  have  any  further  conversations 
with  anybody  connected  with  the  defendant  regard- 
ing your  patent  after  that  Detroit  convention  in 
June  of  1943? 

A.  Well,  in  1944  there  was  another  convention 
in  Denver,  and  at  that  tune  there  were  three  men 
from  the  Stuart  Oxygen  Company,  as  well  as  Mr. 
Will  and  Mr.  Coyne,  and  we  covered  the  bulk  oxy- 
gen delivery,  Linde  Liquid's  setup,  our  setup,  and 
I  also  at  that  time  told  them  it  was  i)atented  and 
was  well  covered. 

Q.  What  was  the  next  time  they  had  notice  of 
your  patent? 

A.  I  think  early  in  1945  Mr.  Brassier  wrote  him 
a  letter. 
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Q.     He  was  your  attorney  at  that  time*? 

A.     Yes. 

Q.     And  that  was  a  patent  notice? 

A.     Yes. 

Q.  Were  there  any  men  from  the  Stuart  Oxygen 
Company  over  at  your  plant,  say,  in  recent  years'? 

A.  Well,  yes,  after  we  came  back  from  Denver 
there  were  two  or  three  Stuart  Oxygen  men  came 
through  our  plant  just  to  see  the  operation.  We 
got  it  pretty  clean  and  pretty  neat,  and  they  gave 
us  the  reason  they  would  like  to  see  hov/  things  were 
being  kept  up,  so  I  invited  them  over. 

Q.  Did  you  shovN^  them  the  device  of  your  patent 
in  suit? 

A.  Yes,  and  I  also  showed  it  to  Mr.  Will,  took 
him  out  to  the  various  jobs  and  showed  him  how 
they  were  hooked  up  to  the  lines,  how  they  were 
connected  and  all  about  it.  [35] 

Q.     In  what  year  did  that  occur? 

A.     In  1944,  the  latter  part. 

Q.  When  did  these  men  come  over  and  look  at 
your  plant?  A.     In  1944. 

Q.  When  did  you  first  hear  that  the  Stuart 
Oxygen  Company  was  making  and  using  something 
similar  to  your  invention? 

A.     The  early  part  of  1945. 

Q.     How  did  that  come  to  your  attention? 

A.  Well,  I  used  to  have  a  man  working  for  me 
by  the  name  of  Jack  Molinari. 

Q.     Will  you  undertake  to  spell  that? 

A.     M-o-l-i-n-a-r-i. 
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Q.     What  was  he,  a  mechanic? 

A.  He  was  a  mechanic  in  our  shop.  And  he 
said  he  wanted  to  take  a  month  or  two  off.  I  said, 
"Well,  I  can't  afford  to  let  you  go,  but  all  right." 
He  went.  1  waited  a  month  and  asked  him  to  come 
back.  And  he  didn't  show  up.  And  after  about  six 
weeks  I  decided  that  maybe  he  wasn't  coming  back, 
so  I  hired  another  man.  Then  from  time  to  time 
our  truck  driver,  who  was  very  friendly  with  Mr. 
Molinari,  used  to  call  on  him,  and  our  sales  depart- 
ment would  call  on  him  to  find  out  how  he  was 
getting  along,  and  he  was  building  some  apparatus 
for  Stuart  Oxygen  Company.  And  later  on  I  heard 
that  he  was  building  this  unit  for  Stuart  Oxygen 
Company.  In  fact,  one  of  our  men  saw  the  model 
in  his  shop? 

Q.    When  was  that? 

A.     I  think  that  was  sometime  in  1945. 

Q.  Was  that  the  first  you  heard  of  the  Stuart 
Oxygen  Company  using  something  similar  to  what 
you  were  doing?  [36] 

A.  They  were  not  using  anything  at  that  time. 
They  were  just  making  it,  and  we  were  talking  to 
a  customer  trying  to  get  the  business  on  bulk  oxygen 
delivery,  and  the  Stuart  people  at  that  time  said 
they  had  something  similar  to  ours,  that  they  would 
be  able  to  do  anything  we  could  do. 

Q.  When  did  you  first  see  a  commercial  installa- 
tion by  the  Stuart  Oxygen  Company  of  the  device 
that  is  here  in  question?  A.     Tn  1946. 
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Q.  Have  you  made  a  model  of  the  Stuart  Oxy- 
gen Company  device? 

A.     Well,  we  had  it  ordered  made. 

Q.  That,  again,  was  made  under  your  direction 
in  your  shop?  A.     Yes.   [37] 

Q.  Was  there  also  a  drawing  made  of  the  de- 
fendant's device?  A.     Yes. 

Q.     Is  this  the  drawing? 

A.     That  is  the  drawing  that  was  made. 

Q.     Is  this  the  model  that  you  made? 

A.     Yes. 

Q.  I  wish  you  would  explain  to  the  Court  by 
referring  to  the  model  and  perhaps  also  to  the 
drawing  just  how  that  Stuart  Oxygen  Company's 
device  operates. 

The  Court:     I  believe  there  was  a  model 

Mr.  Bo3^ken:  I  was  going  to  put  them  both  in 
evidence  at  the  same  time,  but  I  can  do  that.  We 
offer  in  evidence  the  model  of  the  plaintiff's  device 
and  ask  that  it  be  marked  Plaintiff's  Exhibit  4,  and 
the  model  of  the  Defendant's  device  as  Plaintiff's 
Exhibit  5. 

Mr.  Lassagne:  I  have  no  objection  to  Plaintiff's 
Exhibit  4.  I  do  object  to  Plaintiff's  Exhibit  5  be- 
cause it  has  not  been  established  by  proper  testi- 
mony that  it  corresponds  dimentionally  or  accord- 
ing to  scale  Vvdth  anything  that  the  defendant  has 
manufactured. 

Mr.  Boyken:  Your  Honor,  I  don't  contend  it  is 
the  defendant's  device.  It  is  a  representative  model 
only.     I  hope  to  put  in  either  the  defendant's  de- 


60  Stuart  Oxygen  Co.,  Ltd.,  vs. 

(Testimony  of  William  Josephian.) 

vice  or  a  photograph,  so  there  will  be  no  question 

about  that. 

The  Court:  Plaintiff's  Exhibit  5  is  offered  for 
illustration?  [38] 

Mr.  Boyken:  Well,  both  of  them  are  for  that 
purpose.  I  am  going  to  ask  in  a  moment  what  the 
scale  is. 

The  Court:     You  may  proceed. 

(The  models  of  Plaintiff's  device  and  of  De- 
fendant's device  were  marked,  respectively. 
Plaintiff's  Exhibits  4  and  5  in  evidence.) 

Mr.  Boyken:  Q.  How  were  these  models  made, 
Plaintiff's  Exhibits  4  and  5,  what  scale  was  used? 

A.     We  used  2  inches  to  1  foot. 

Q.  I  take  it  you  made  them  just  as  well  as  you 
could  for  illustrative  purposes'? 

A.  Yes;  we  tried  to  balance  the  cylinders  as  far 
as  weight  is  concerned  comparable  to  the  w^eight  of 
an  oxygen  cylinder,  and  physical  dimensions  and 
weight  of  an  oxygen  cylinder  and  everything  about 
it.  We  tried  to  do  a  workmanlike  job  to  make  a 
true  model. 

Q.  Now,  in  what  respects,  if  any,  do  these  de- 
vices differ? 

A.  Well,  the  way  they  are — the  cylinders  are 
held  together,  which  is  very  obvious. 

Q.  That  is,  in  your  device  you  have  what  means 
of  holding  the  cylinders  together?  I  am  referring 
to  Plaintiff's  Exhibit  4  as  your  device? 

A.  Well,  in  my  device,  the  cylinders  are  held 
together  with  the  top  and  bottom  plate  being  bound 
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by  bolts  which  go  from  the  bottom  plate  to  the  top 
plate  and  they  are  tied  down  or  held  still  in  place. 
In  the  defendant's  device  they  hold  it  from  the  side; 
in  other  words,  this  strap  [39]  to  a  center  member. 
Q.     You  have  a  full  plate  at  the  top? 
A.     Yes. 
Q.     The  defendant  has  a  plate?  A.     Yes.  - 

Q.     They  have  both  bases?  A.     Yes. 

Q.     Have  they  both  tracks  at  the  bottom  of  the 
base  ?  A.     Yes. 

Q.  In  your  case  the  track  is  attached  to  the  base 
in  what  way? 

A.     Well,  it  is  welded  on,  it  is  a  part  of  it. 

Q.  In  the  defendant  device  what,  if  any,  differ- 
ence is  there? 

A.  It  is  dropped  out  of  one  piece  of  metal,  but 
it  has  the  same  effect  as  being  welded. 

Q.  The  defendant  may  be  operated  in  the  same 
way  ?  A.     Yes. 

Q.  There  was  a  slight  difference  in  the  balance 
of  these?  A.     Yes. 

Q.     What  difference  is  that? 

A.  Well,  apparently  they  have  not  allowed  quite 
as  much  clearance  on  the  bottom  of  their  unit  com- 
pared to  ours  so  you  can  pull  it  over  like  this  and 
it  will  come  back. 

Q.     The  tendency  is  to   straighten  itself? 

A.     Yes. 

Q.  Does  that  make  any  difference  in  the  maneu- 
verability of  these  two  units?  A.     No. 

Q.     They  move  just  the  same?  A.     Yes. 
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Q.     On  the  track?  A.     Yes. 

Q.  As  far  as  the  tipping  over  or  the  upsetting, 
would  that  make  any  difference'? 

A.  No.  It  has  also  a  second  stable  position 
where  it  won't  fall  over  unless  you  exert  a  great 
deal  [40]  of  i^ressure. 

Q.  I  take  it  that  Figure  3  is  the  figure  corre- 
sponding to  Figure  3  of  your  patent.  Your  device 
will  not  remain  over  unless  it  is  held  in  that  posi- 
tion? A.     That's  right. 

Mr.  Lassagne :  I  suggest  the  drawing  be  marked 
for  illustration  at  this  time  so  we  will  know  what 
Ave  are  talking  about. 

Mr.  Boyken:  I  intended  to  put  that  in  evidence. 
It  may  be  better  if  I  do  it  now.  I  offer  the  drawing 
referred  to  by  opposing  counsel  in  evidence  and  ask 
it  be  marked  Plaintiff's  Exhibit  6. 

Mr.  Lassagne:  I  object  to  the  drawing  on  the 
ground  there  is  no  evidence  that  it  corresponds 
dimensionally  or  otherwise  with  anything  the  de- 
fendant manufactures. 

The  Court:  Ask  him  where  he  made  it,  or  how 
he  made  it. 

Mr.  Boyken :  Q.  How  did  that  drawing  happen 
to  be  made? 

A.  I  think  we  took  physical  dimensions  of  a 
Stuart  Oxygen  Company  tank. 

Q.  Where  did  you  see  the  unit  of  the  Stuart 
Oxygen  Company? 

A.     At  a  customer's  plant. 

Q.     Was  this  drawing  made  as  a  result  of  that? 
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A.     Yes. 

Q.     You  did  not  make  the  drawing  yourself? 

A.     No. 

Mr.  Boyken :  I  will  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  6. 

Mr.  Lassagne:  I  object  to  that.  The  witness 
did  not  take  the  measurements  himself.  He  thinks 
they  were  taken.  He  [41]  did  not  make  the  draw- 
ing himself.  He  has  no  firsthand  knowledge  of  the 
authenticity  of  that  drawing  or  if  it  corresponds 
with  defendant's  device. 

Mr.  Boyken:  I  expect  to  put  the  defendant's 
device  in  evidence,  or  a  photograph  of  it,  so  there 
is  no  question  about  that. 

Mr.  Lassagne :  The  fact  is  it  does  not  correspond 
and  we  will  show  that  in  our  case.  I  think  it  is 
important.  I  object  to  a  drawing  of  the  defendant's 
device  like  that. 

The  Court:  Wouldn't  it  go  to  the  weight  of  the 
evidence  of  the  witness?  He  says  it  is  a  correct 
drawing  of  the  defendant's  device.  If  it  is  not 
that  can  be  brought  out.  I  don't  know  whether 
that  would  go  to  the  question  of  its  admissibility 
at  this  time.  Then  the  question  would  later  arise 
as  to  how  much  weight  the  Court  should  give  that 
in  evidence. 

Mr.  Lassagne:  Very  well.  If  it  is  done  only  to 
illustrate  his  testimony 

The  Court:  The  witness  said  the  drawing  was 
made  under  his  direction,  that  it  was  a  correct  draw- 
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ing.    That  would  make  it  admissible.    You  then,  of 

course,  could  develop  whether  it  is  correct. 

Mr.  Lassagne :  I  wanted  to  avoid  the  impression 
that  there  was  any  testimony  connecting  it  directly 
with  the  defendant's  device  except  by  hearsay. 

The  Court:  What  we  have  said  is  in  the  record 
and  I  [42]  think  that  will  take  care  of  that  matter. 
Let  it  be  marked. 

(The    drawing    of    defendant's    device    was 
marked  Plaintiff's  Exhibit  No.  6.) 

Mr.  Boyken:  That  brings  up  the  jDoint  that  we 
want  to  have  clearly  in  evidence  in  this  case  what 
we  consider  as  an  infringement  and  it  is  imprac- 
ticable to  put  in  evidence  those  four  tanks  of  yours 
and  the  l)ase  and  so  on,  but  it  is  on  exhibit  here  and 
I  would  like  to  ]^ut  that  in  evidence  with  permission 
to  withdraw  it  and  substitute  a  photograph. 

The  Court:     All  right. 

Mr.  Lassagne:  We  will  give  you  two  options. 
You  may  put  in  evidence  the  device  with  the  four 
tanks  on  it,  which  is  a  rather  bulky  and  heavy  thing 
to  handle,  or  you  can  put  in  evidence  the  holder 
itself  without  any  tanks  in  it,  which  is  more  easily 
handled. 

Mr.  Boyken:  As  long  as  we  have  a  setup  here 
with  the  four  tanks  and  the  so-called  holder  of 
tanks,  I  think  I  would  like  to  put  in  evidence  the 
four  tanks  and  the  holder  of  the  defendant  and 
have  it  considered  in  evidence  and  with  permission 
to  withdraw  it  and  substitute  a  photograph  because 


William  Josephian  65 

(Testimony  of  Wiliam  Josephian.) 

it  is  impracticable  to  have  a  big  thing  like  that  in 

evidence. 

The  Court:     Does  that  belong  to  the  clef endant ? 

Mr.  Boyken:  That  one  does.  I  want  to  do  the 
same  thing  with  this. 

The  Court:     What?  [43] 

Mr.  Boyken:  I  want  to  do  the  same  thing  with 
the  plaintiff's. 

The  Court:  There  is  no  question  but  what  that 
is  the  defendant '^ 

Mr.  Lassagne:  We  will  stipulate  the  green  de- 
vice here  in  court  is  the  defendant's,  the  device 
manufactured  and  used  by  the  defendant. 

The  Court:  You  could  substitute  a  photograph 
later  on. 

Mr.  Boyken:  I  offer  the  defendant's  device, 
which  is  the  accused  device,  and  ask  that  it  be 
marked  Plaintiff's  Exhibit  7,  and  I  also  offer  in 
evidence  the  device  made  in  accordance  with  the 
patent  by  the  plaintiff  and  ask  that  that  be  marked 
Plaintiff's  Exhibit  No.  8. 

The  Court:     Very  well. 

(The  defendant's  and  the  plaintiff's  devices 
were  thereupon  received  in  evidence  and 
marked,  respectively,  Plaintiff's  Exhibits  7 
and  8.) 

Mr.  Boyken:  Then  if  we  choose  I  presume  we 
can  substitute  photographs. 

The  Court:  Yes.  I  don't  know  what  I  will  do 
with  these  things  later  on.  You'd  better  substitute 
photographs. 
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Mr.  Boyken:  I  think  that  will  be  the  best,  per- 
haps to  su\)stitute  photographs  for  these.  I  have  no 
further  questions.   You  may  cross-examine. 

Cross  Examination 

Mr.  Lassagne:  Q.  When  you  applied  for  your 
patent  in  suit,  [44]  Mr.  Josepliian,  were  you  of  the 
opinion  that  you  were  the  first  one  to  invent  a 
portable  gas  cylinder  holder  in  which  a  plurality 
of  cylinders  were  connected  together  so  they  may 
be  filled,  delivered  and  emptied  as  one  cylinder? 

A.  No,  because  I  already  knew  that  others  were 
manufacturing  cylinders  and  they  were  portable. 
Tliey  got  under  them  with  a  hand  ■i;ruck  to  move 
them  around. 

Q.  You  were  not  of  the  opinion  then  that  you 
were  the  first  one  to  invent  a  gas  cylinder  holder 
making  it  possible  for  one  man  to  move  several 
cylinder  tanks'? 

A.  No.  In  fact,  I  didn't  give  it  a  thought  as 
being  a  first  or  any  other  way. 

Q.  Your  patent  states  a  number  of  objects  of 
your  invention  and  as  I  read  this  particular  passage 
I  w^ould  like  you  to  consider  it  with  the  purpose 
of  telling  me  whether  or  not  you  regard  yourself 
as  the  first  to  accomplish  these  objects.  Beginning 
at  Page  1,  Cohunn  1,  Line  5,  you  say: 

"Among  the  objects  of  my  invention  are:  to 
provide  a  simple  and  efficient  truck  for  handling  a 
plurality  of  cylinders;  to  provide  a  means  for  easily 
handling  a  plurality  of  heavy  cylinders  containing 
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a  usable  gas;  to  provide  a  means  for  assembling  a 
plurality  of  cylinders  into  an  easily  movable  unit, 
and  to  provide  a  simple  and  efficient  truck  for 
handling  gas  cylinders,  such  as  oxygen,  hydrogen, 
acetylene,  carbon  dioxide  tanks,  or  the  like".  Did 
you  consider  that  you  were  the  first  to  accomplish 
[45]  any  or  all  of  those  objects'? 

A.  About  providing  an  easy  and  efficient  means, 
yes,  I  feel  that  I  was  the  first  to  accomplish  that 
effect,  but  as  far  as  accomplishing  portability  is 
concerned,  no.  As  I  said  before,  there  were  others 
that  had  manifolded  cylinders. 

Q.  You  mean  yours  was  comparatively  more 
easy  and  comparatively  more  efficient  than  previous 
things A.     Yes. 

Q.  You  testified  it  had  been  customary  for  a 
long  time  prior  to  your  invention  to  move  individual 
cylinders  by  tipping  them  up  and  rolling  them  on 
an  edge,  is  that  right  *?  A.     Yes. 

Q.  That  lower  edge  of  an  individual  cylinder  is 
rounded  and  has  a  bottom  conformation  very  much 
like  the  circle  of  your  Track  11  in  your  patent? 

A.  It  has,  but  it  is  at  the  edge  so  that  if  you 
tip  it  over  to  a  certain  point,  it  will  fall  clear 
over,  it  has  no  second  stable  position  there. 

Q.  That  is  because  there  is  nothing  attached  to 
it  there  in  your  cylinder  corresponding  to  the  bot- 
tom plate 

A.  No,  that  has  nothing  to  do  with  it.  It  is  a 
matter  of  relation  of  the  inner  track  and  the  outer 
track. 
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Q.  Isn't  it  the  contact  of  the  edge  of  the  plate 
witli  the  floor  that  keeps  it  from  tipping  clear 
over  ?  A.     Yes. 

Q.  When  you  move  a  single  cj^linder  by  tipping 
it  and  rolling  it  on  the  lower  edge  of  the  track  it 
is  slightly  balanced  on  the  edge  on  which  you  roll 
it  as  near  as  possible  to  make  it  [46]  easy  to  roll? 

A.  Yes,  but  you  never  really  balance  it  equally, 
you  always  have  a  little  pressure.  It  is  almost 
physically  impossible  to  get  it  exactly  in  balance. 

Q.  Well,  that  is  a  mathematical  point  which  you 
never  see  or  achieve,  but  you  can  get  close  to  it 
by  the  push  outward  or  pull  inward  w^here  it  is 
at  a  minimum?  A.     Yes. 

Q.  You  can  get  either  one  in  a  position  which 
would  be  the  balancing  position?  A.     Yes. 

Q.  With  a  device  of  your  patent  it  is  even  more 
important  to  get  as  close  to  that  balance  point  in 
rolling  it  on  the  Track  11,  isn't  it,  because  of  the 
great  weight  involved?  A.     Yes. 

Q.  Your  device  is  so  constructed  that  3^ou  can 
move  over  to  both  sides  of  its  point  of  balance  on 
Track  11,  is  it  not? 

A.  Yes,  but  it  doesn't  have  to  be  that  way.  It  is 
merely — that  is  one  way  of  doing  it. 

Q.  I  ain  talking  about  what  you  disclosed  in  your 
patent,  not  what  you  thought  of  since.  Is  there  any 
other  way  disclosed  in  your  patent? 

Mr.  Boyken:  I  object  to  that.  The  patent  speaks 
for  itself.  It  is  a  broad,  generic  patent,  and  the 
description  is  there. 
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Mr.  Lassagne:  Will  you  stipulate  it  is  not  dis- 
closed in  the  patent? 

Mr.  Boyken:  I  say  the  patent  only  covers  your 
device. 

The  Court:  I  will  allow  the  question.  Would 
you  like  to  [47]  have  the  question  read  ? 

The  Witness:     Yes. 
(Question  read.) 

Mr.  Lassagne:  Is  there  any  other  way  disclosed 
in  your  patent '? 

A.  Well,  I  think  the  patent  states  in  the  litera- 
ture that  it  can  be  done  many  ways  and  you  can 
get  any  desirable  balance  you  want.  It  doesn't  say 
it  has  to  be  over  the  center  of  gravity. 

The  Court:  We  will  take  a  recess  until  two 
o'clock  in  this  matter. 

(A  recess  was   thereupon  taken  until   2:00 
o'clock  p.m.) 


Afternoon  Session,  April  30,  1946,  2:00  p.m. 

WILLIAM  JOSEPHIAN, 

recalled. 

Cross  Examination  (resumed) 

Mr.  Lassagne:  Q.  Mr.  Josephian,  just  before 
the  noon  recess  we  were  discussing  the  matter  of 
bringing  the  unit  to  a  balanced  position  for  rolling 
so  that  the  tendency  of  the  unit  to  pull  away  from 
you  or  to  push  toward  you  during  the  rolling  oper- 
ation would  be  minimized,  and  I  understood  you 
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to   say  that   according  to   the   disclosure   of  your 
l^atent  it  was  not  stated  to  be  necessary  that  the 
iniit  be  so  constructed  as  to  be  capable  of  being 
moved  to  that  balanced  position,  is  that  correct? 

A.  Well,  I  thought  the  patent  said  that  it  could 
be  placed  in  any  kind  of  a  balanced  position.  That 
depends  on  the  person  building  the  unit,  and  how 
they  wanted  to  operate.  Now,  if  you  w^anted  to  get 
exactly  in  a  balanced  position  you  could  make  your 
tracks  relative  to  one  another  so  that  they  would 
be  exactly  balanced,  or  if  you  wanted  to  go  back, 
you  could  make  your  track  a  little  bit  larger  and 
it  will  go  back,  or  if  you  wanted  to  go  outside  the 
inner  ring,  you  can  reduce  the  diameter  and  it  will 
go  the  other  way.  But  in  all  of  it,  it  allows  pro- 
tection to  the  operator  in  that  it  does  not  overturn. 
That  is  the  principal  thing  w^e  are  trying  to  do. 

Q.  Mr.  Josephian,  here  is  a  printed  copy  of 
your  patent  involved  in  this  suit.  Can  you  find  me 
any  place  in  the  printed  specification  [49]  of  that 
patent  where  it  says  that  the  unit  need  not  be  so 
constructed  as  to  be  capable  of  being  moved  to 
a  balanced  position,  that  is,  the  position  in  which 
it  has  a  minimum  tendency  either  to  pull  tow^ard  you 
or  tip  away  from  j^ou? 

A.     What  is  it  you  want  to  know?    In  line  45. 

Q.     What  page  and  column? 

A.  Page  2.  That  is  in  paragraph  45.  It  says, 
"I  wish  it  to  be  distinctly  understood  that  the 
drawing  given  herewith  is  illustrative  only,  and  that 
the  relative  diameters  of  track  11  and  low^r  plate  8 
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may  be  varied  as   desired  to   control   the   amount 
of  force  necessary." 

Q.  Necessary  for  what?  Read  the  rest  of  the 
sentence. 

A.  "to  tilt  the  unit  into  the  tilted  stable  posi- 
tion where  the  center  of  gravity  thereof  is  between 
contacts  17  and  20." 

Q.  Doesn't  that  mean  beyond  balanced  position 
outwardly  ? 

A.  Yes,  but  then  I  also  mention  that  it  is  not 
the  only  way  to  do  it,  that  that  is  an  example,  that 
is  an  advantageous  way  of  doing  it,  especially  our 
original  model  of  seven  cylinders,  but  when  the  units 
become  smaller  and  we  have  less  weight  to  liandle 
it  is  not  so  important  to  have  the  balance  line  right 
on  the  center  track. 

Now,  a  single  oxygen  unit  has  only  one  balanced 
position.  It  is  either  on  the  very  line  or  it  falls 
over  completely.  You  know  that  and  I  know  that. 
Yet,  it  is  no  harm  to  anybody.  Anybody  can  roll 
an  oxygen  cylinder  around  and  have  no  trouble 
because  it  is  not  very  important.  [50]  Only  when 
you  get  into  extremely  heavy  weight  does  it  become 
important.  With  four-cylinder  units  it  is  not  so 
impoii;ant  either.  It  is  nearly  balanced.  It  does 
not  say  that  it  has  to  be  on  the  line.  But  what 
we  are  trying  to  do  with  the  unit  and  with  this 
system  is  to  be  able  to  maneuver  it  into  position 
to  make  hookups.  That  is  all  we  are  trjdng  to 
achieve,  and  so  it  does  not  upset. 

Q.     Now,  I  have  this  4-cy Under  unit  of  yours. 
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which  is  plaintiff's  exhibit  8,  in  what  corresponds 
to  the  tilted  stable  position  illustrated  in  Fig.  3  of 
yonr  patent  drawing.  Now,  isn't  that  the  tilted 
stable  position  referred  to  in  the  last  part  of  the 
paragraph  you  just  read? 

A.     It  is,  I  guess.    I  would  take  it  so. 

Q.  Tlu^n  the  variation  of  the  relative  diameters 
of  track  11  and  lower  plate  8  is  for  the  purpose  of 
controlling  the  amount  of  force  necessary  to  move 
it  to  this  position,  is  that  correct"? 

A.     Would  you  state  that  again? 

Mr.  Lassagne:  Will  you  read  the  question,  Mr. 
Reporter? 

(Question  read.) 

A.  Well,  not  necessarily.  There  is  no  object  in 
leaving  it  in  a  tilted  position.  We  do  not  sell  gas 
that  way.  It  is  merely  the  amount  of  force  neces- 
sary to  move  it. 

Q.  I  am  asking  you  what  the  patent  says  with 
respect  to  the  variation  of  the  amount  of  force.  It 
says,  "the  relative  diameters  of  track  11  and  lower 
plate  8  may  be  varied  as  [51]  desired  to  control 
the  amount  of  force  necessary  to  tilt  the  unit  into 
the  tilted  stal:)le  position."  That  is  the  position  in 
which  I  now  have ^  that  unit.  Now,  I  am  asking  you 
to  find  for  me  any  place  in  that  patent  where  it 
says  that  the  purpose  of  varying  the  relative  di- 
ameters of  the  track  and  the  lower  plate  is  to  con- 
trol the  amount  of  force  necessary  to  move  it  less 
than  that  distance  to  a  position  where  it  is  un- 
stable ? 
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A.  A¥ell,  the  patent  in  three  or  fom-  phxces  men- 
tions the  fact  that  the  only  reason  why  the  inner 
track  is  built  is  to  be  able  to  move  the  unit  in  a 
given  direction,  and  the  only  reason  why  the  outer 
plate  is  built  relative  to  the  inner  plate  is  so  that 
it  does  not  overturn.  Now,  that  is  the  original 
claims.  I  didn't  write  the  words  in  his  patent, 
really.  I  just  do  not  know  what  you  are  trying  to 
achieve.  I  can't  say  yes,  no,  I  can't  find  it,  or  yes, 
I  can  find  it. 

Q.  Well,  you  read  it  before  you  signed  your 
name  to  it  and  presumably  were  satisfied  that  it 
described  3^our  invention,  w^eren't  you? 

A.  Well,  I  thought  the  other  fellow^s  were  able 
to  handle  words  much  better  than  I  do.  I  know 
about  them  and  took  it  for  granted. 

Q.  Incidentally,  what  do  you  regard  as  a  stable 
position  as  the  word  is  used  in  that  patent? 

A.  I  regard  stable  position  with  regard  to  the 
patent  as  a  place  where  the  unit  stops  and  a  greater 
force  has  to  be  applied  in  order  to  bring  it  on  over 
before  it  falls  down.  [52] 

,Q.  Don't  you  understand  the  term  '^stable"  as 
describing  a  position  in  which  it  will  stay  if  you 
take  your  hands  off  of  it? 

A.     Not  necessarily. 

Q.  Have  you  had  any  formal  education  in 
physics,  Mr,  Josephian? 

A.     Physics  ? 

Q.    Yes. 

A.     High  school  education  in  physics. 
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Q.  When  you  were  inventing  this  device  did  you 
have  to  figure  out  what  diameter  to  make  the  ring 
11  so  that  you  could  tij:)  your  device  to  a  balanced 
position  before  the  edge  of  the  plate  struck  the  floor  ? 

A.  Well,  that  was  really  too  much  work,  so  I 
ordered  from  a  pipe  bending  firm  a  half  dozen 
rings  and  made  them  up  and  picked  out  what  I 
thought  was  the  best  of  different  diameters,  and 
we  just  made  them  up,  assembled  them,  and  saw 
how  they  worked,  and  so  far  as  getting  right  down 
and  figuring  scientifically  with  all  the  weight  in- 
volved, any  everything  else,  no,  I  can't  say  that 
I  figured  it.  You  must  remember  that  I  am  not 
an  engineer  by  profession. 

Q.  It  is  quite  all  right  to  do  it  by  trial  and 
error,  but  all  I  wanted  to  know  was  how  you  made 
your  selections  from  the  various  rings  you  obtained 
in  that  way. 

A.  Well,  then  you  can  say  I  made  it  by  experi- 
ence or  by  practice. 

Q.  Were  any  of  the  rings  that  you  obtained  in 
that  way  of  larger  diameter  than  the  one  you  event- 
ually used?  A.     Yes. 

Q.  And  when  you  used  a  ring  of  larger  diameter 
than  the  one  that  you  used  did  the  unit  stay  in  tilted 
position  when  you  took  [53]  your  hands  off  of 
it,  or  did  it  go  back  to  a  vertical  position'? 

A.  Well,  if  I  used  a  larger  diameter  ring — now, 
for  instance,  if  this  unit  was  a  little  flatter,  closer 
to  the  floor,  it  also,  even  though  the  diameter  is 
the  same  thing,  I  found  it  would  go  back,  and  I 
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found  that  in  order  to  be  able  to  use  a  standard 
thing  like  a  one-inch  pipe,  I  had  to  put  clips  on 
the  bottora.  You  notice  on  the  bottom  a  half-inch 
clip.  Otherwise  it  would  come  clear  over.  So  we 
just  picked  on  the  best  application  for  our  particular 
business  and  used  it. 

Q.  You  selected  the  one  that  would  stand  in 
tilted  position  with  your  hands  off  of  it? 

A.  Not  necessarily.  The  idea  of  the  tilted  posi- 
tion is  merely  to  show  that  it  does  not  fall  over,  that 
in  handling  it,  if  you  get  it  over  too  far,  it  does 
not  go  out  of  control.  I  am  very  sorry  that  the 
darned  things  stands  over  there,  because  it  is  con- 
fusing the  issue.  Everybod}^  thinks  that  is  the  way 
it  has  got  to  stand.  We  can't  use  it  in  that  position, 
we  don't  sell  gas  that  w^ay,  we  don't  handle  it  that 
way,  and ,  we  don 't  do  anything  that  way.  It  is 
merely  the  part  of  it  that  happens  to  work  out 
that  way. 

Q.  The  fact  that  it  can  move  that  far  in  the 
case  of  the  seven-cylinder  units,  which  are  very 
heavy,  makes  it  possible  to  get  the  unit  tilted  to 
the  position  where  the  center  of  gravity  is  right 
over  the  rolling  edge,  doesn't  it?  A.     Yes. 

Q.  That  makes  it  easy  to  move  those  very  heavy 
units  ? 

A.  Yes.  But  it  could  have  a  much  larger  di- 
ameter and  you  could  still  [54]  get  it  over  the 
center  of  any  ring.  It  doesn't  mean  that  it  has  to 
be  of  a  certain  size. 

Q.     No,  but  it  is  a  matter  of  the  relation  of  the 
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diameter  of  the  ring-  to  the  diameter  of  the  base 

plate?  A.     Yes. 

Q.  Or  the  thickness  of  the  ring  to  the  diameter 
of  the  base  plate  that  controls  whether  it  will  stay 
there  or  go  back?  A.     Yes. 

Q.  Does  your  patent  specification  tell  anywhere 
how  the  dimensions  of  the  ring,  that  is,  its  diameter 
and/or  its  thickness  should  be  related  to  the  di- 
ameter of  the  bottom  plate  to  permit  the  unit  to  be 
tipped  far  enough  to  balance  on  the  ring  for  roll- 
ing? 

A.  Yes,  I  think  it  states  in  it,  and  shows  that 
as  an  example  or  an  advantageous  way  of  doing  it. 

Q.  Does  it  tell  what  the  ratio  of  the  diameter 
of  the  ring  ought  to  be  to  the  diameter  of  the  plate, 
not  in  absolute  dimensions,  but  in  proportion  terms  ? 

A.  Yes,  I  think  it  mentions,  assuming  the  seven- 
unit  job,  I  think  it  mentions  that  the  weight  should 
come  between  the  inside  and  the  outside  circle. 

Q.  That  is  the  result  to  be  secured,  and  not  the 
way  to  secure  that  result.  I  want  to  know  where 
the  patent  teaches  you  how  to  relate  the  dimensions 
of  the  ring  to  the  dimensions  of  the  plate  so  that 
the  center  of  gravity  will  come  to  that  position. 

A.     I  don't  know.    I  can't  answer  you,  sir. 

Q.  Now,  again,  your  patent  specification  empha- 
sizes the  desirability  of  designing  your  device  so 
that  the  force  required  [55]  to  tip  it  completely 
over  will  be  greater  than  the  force  required  to  tilt 
it  initially  out  of  vertical  position  to  rolling  posi- 
tion, is  that  correct? 
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A.  I  think  the  patent  says  that  but  actually  we 
do  not  do  that.  It  is  less  to  tip  it  clear  over  than 
it  is  to  tip  it  in  the  first  place. 

Q.  That  is  true  of  the  four-cylinder  unit,  Plain- 
tiff's Exhibit  8,  isn't  if?  A.     Yes. 

Q.  After  it  is  in  tilted  position  like  this,  a  smaller 
pull  will  tip  it  completely  over  than  would  tilt  it 
originally  to  the  tilted  position "? 

A.  Yes,  but  I  feel  all  it  has  to  do  is  stop  there 
so  it  does  not  fall  over,  or  it  does  not  overturn.  80 
far  as  the  force  necessary  to  bring  it  completely 
over,  I  do  not  see  the  point  in  it,  because  it  does 
not  sell  gas. 

Q.  With  reference  to  this  drawing  entitled  *' De- 
fendant's Tank  Truck,"  marked  Plaintiff's  Exhibit 
6,  do  you  know  what  scale  that  drawing  is  drawn  to 
with  respect  to  the  defendant's  actual  unif? 

A.  I  understand  it  was  taken  from  this  draw- 
ing. 

Q.     Referring  to  your  patent  drawing? 

A.  Yes,  and  sort  of  made  illustrative  of  what- 
ever is  here ;  that  is  the  size  of  the  cylinders  show- 
ing the  base  plate.  I  do  not  think  those  are  the 
dimensions  at  all. 

Q.     What  did  you  tell  the  draftsman  to  do? 

A.  Well,  Mr.  Boyken  asked  me  if  it  would  be 
a  good  idea  to  get  a  drawing  made  of  the  defend- 
ant's invention,  and  I  thought  it  was,  and  that  is 
all  there  was  to  it,  and  they  went  and  did  it.  I  [56] 
don't  know  exactly — I  don't  remember  telling  the 
draftsman  what  to  do. 
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Q.  Did  you  tell  him  to  make  it  accurately  show- 
ing the  construction  of  the  defendant's  unit? 

A.  I  don't  remember.  I  don't  remember  telling 
the  draftsman  anything  about  it.  Mr.  Boyken  han- 
dled that. 

Q.  Didn't  you  check  the  drawing  after  it  was 
made  to  determine  whether  it  actually  delineates  the 
defendant's  unit  or  not? 

A.  Well,  I  checked  it  in  that  it  looks  similar 
to  their  unit,  but  as  far  as  getting  the  ruler  and 
measuring  it  for  dimensions  and  everything  else,  no. 

Mr.  Boyken:  If  you  have  a  better  drawing  of 
this  device  you  may  use  that,  but,  after  all,  this 
is  merely  a  drav^ing  of  your  device  and  we  had  to 
do  it  under  difficulties.  If  you  want  to  produce  a 
drawing  we  will  substitute  it  for  this  one. 

Mr.  Lassagne :  Mr.  Boyken,  you  have  had  access 
to  our  devices  from  time  to  time  for  the  purpose  of 
examining  them  and  taking  measurements,  which 
was  done  in  my  presence.  I  propose  to  ch.eck  this 
dramng  here  and  nov.'  to  show  that  it  is  not  only 
carelessly  made  but  is  off  in  I'espccts  which  makes 
the  delineation  of  the  defendant's  device  appear 
much  more  similar  to  the  plaintiff's  than  it  is. 

Q.  Mr.  Josephian,  since  you  have  testified  that 
this  drawing  was  made  under  your  supervision  and 
your  direction,  I  wish  you  would  step  down  aud 
first  measure  the  diameter  of  the  bottom  [57]  plate 
shown  in  Figure  4  of  the  drawing.  Plaintiff's  Ex- 
hibit 6,  and  then  measure  the  bottom  place  of  the 
defendant's  unit,  which   I  have  here,  so  that  we 
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may  determine  the  scale  on  which  that  drawing  is 

made  ? 

A.  Didn  't  I  mention  that  these  models  were  made 
under  my  direction?  Did  I  also  include  drawings 
made  mider  my  direction? 

Q.     I  so  understood  you? 

A.  I  don't  remember  wliere  the  drawings  were 
made  under  my  direction.  I  lielieved  it  w^as  the 
models  we  were  referring  to  at  the  time.  That  is 
what  I  understood.  However,  I  will  measure  it  off 
for  you,  if  you  want  me  to. 

Q.  Well,  if  you  now  say  the  drav^ing  was  not 
made  under  your  direction  there  is  no  necessity 
to  have  you  do  that.  We  can  have  our  own  man 
do  it  when  he  comes  to  testify.  But  the  drawing  was 
admitted  in  evidence  on  that  understanding,  I  be- 
lieve. 

A.  What  I  was  going  to  say.  the  conversation 
before  was,  you  wanted  to  know  how  these  units 
were  built  and  we  talked  about  these  particular  units 
here  that  vvcre 

Q.     The  models  in  evidence? 

A.  The  models.  They  were  built  according  to 
the  scale  to  the  best  of  our  ability.  I  am  quite  sure 
about  that,  sir.  I  don't  think  we  were  talking 
about  drawings  at  all.  The  word  ^* drawing"  may 
have  gotten  into  it  from  the  fact  that  we  had 
to  make  a  sketch  of  the  model  before  vre  got  the 
actual  size  in  the  physical  fabrication. 

The  Court:  We  have  the  actual  device  in  court 
and  it   can   [58]   be   observed  by  the   Court;  it  ^s 
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going  to  be  withdrawn,  as  I  understood,  and  photo- 
graphed.   Is  it  of  any  great  moment  whethei'  this 
drawing  is  not  precisely  to  scale  or  not? 

Mr.  Lassagne:  It  becomes  so,  your  Honor,  be- 
cause in  devices  of  this  character  relatively  small 
changes  in  dimension  of  certain  critical  parts  alter 
the  entire  mode  of  operation  of  the  device  as  a 
whole.  The  importance  of  it  was  brought  out  in 
some  of  Mr.  Josephian's  testimony  just  a  moment 
ago.  If  he  used  a  ring  on  his  device  which  was 
of  less  thickness,  the  device  would  not  stand  in 
a  tilted  position  with  your  hands  off,  but  would 
go  back  to  a  vertical  position.  And  I  will  show 
through  our  own  witnesses  when  the  time  comes, 
since  Mr.  Josephian  denies  responsibility  for  this 
drawing,  that  the  corresponding  vertical  dimension 
of  the  draw  in  the  lower  plate  is  very  much  ex- 
aggerated in  this  drawing  entitled  '^ Defendant's 
Tank  Truck".  Josephian  testified  that  the  diameter 
of  the  ring  member  of  his  patent  or  the  relation 
of  that  diameter  to  the  diameter  of  the  bottom 
plate  made  a  difference  whether  it  stayed  in  the 
tilted  position  with  the  hands  off  or  not.  And  I 
will  also  show  that  in  this  drawing  entitlted,  "De- 
fendant's Tank  Truck,"  the  diameter  of  what  they 
say  corres})onds  to  their  ]'ing  in  its  relation  to  the 
total  diameter  of  the  plate  is  very  much  exaggerated 
with  respect  to  the  defendant  structure.  So  what 
they  have  shown  in  the  drawing  probably  would 
function  as  the  plaintiff  device  does.  [59] 

The  Court:     I  did  not  take  it  that  tliat  was  in- 
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tended  to  show  that  the  precise  dimensions  were 

claimed  as  the  basis  for  infringement. 

Mr.  Lassagne:  No,  your  Honor  is  quite  correct. 
The  Court :  I  take  it  from  what  the  witness  says 
what  his  invention  was,  was,  first,  to  have  the 
mobility  accomplished  by  this  ring  around  the  bot- 
tom and,  secondly,  an  added  safety  feature  so  that 
there  would  be  a  point  in  the  movement  where  the 
thing  would  not  fall  down  immediately,  and  his 
claim  is  substantially  that  is  the  same  thing  your 
client  is  using,  irrespective  of  the  precise  dimen- 
sions involved.  That  is  what  I  have  gotten  from 
the  examination  so  far. 

Mr.  Lassagne:  Your  Honor  is  correctly  char- 
acterizing that  as  this  witness'  appraisal  of  his 
own  invention. 

The  Court:  I  think  perhaps  it  would  serve  your 
own  purpose  better,  although  I  do  not  know  as 
much  about  this  case  as  you  do — very  little  about 
it,  so  far — perhaps  you  can  better  develop  that 
through  your  own  witnesses  because  Mr.  Josephian 
says  he  did  not  draw  this. 

Mr.  Lassagne :  Yes,  he  now  says  it  was  not  drawn 
under  his  supervision  and  therefore  I  propose  not 
to  ask  him  to  do  this  measuring  job  at  this  time. 
Viewing  his  own  characterization  of  his  own  inven- 
tion as  what  he  invented,  liis  position  may  be  satis- 
factory. 

The  Court:  That  may  be  a  matter  for  argu- 
ment. [60] 

Mr.   Lassagne:     We   haven't   yet   gone   into   the 
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patent  documents,  but  what  I  wanted  to  forestall 
was  producing  in  the  Court's  mind  the  idea  that 
this  was  accurate  delineation  of  what  the  defend- 
ant was  manufacturing  and  using. 

Mr.  Boyken:  I  want  to  be  fair.  That  is  not 
exactly  a  scale  drawing.  It  is  merely  to  illustrate 
what  the  defendant  is  doing.  We  have  the  actual 
device  in  court  and,  of  course,  that  is  what  we  in- 
tend to  show  was  used.  But  that  is  so  big  we  wanted 
something  to  show  how  it  looked  and  how  it  was 
constructed. 

The  Court:  To  show  the  general  construction 
without  its  being  an  accurate  precise  representation 
in  actual  dimensions. 

Mr.  Boyken:  No,  I  do  not  pretend  it  is  an  ac- 
tual scale  drawing. 

The  Court:  That  would  take  care  of  what  you 
have  in  mind  1 

Mr.  Lassagne:  That  is  all  from  this  witness, 
then. 

Mr.  Boyken:     I  have  no  further  questions. 

I  want  to  offer  in  evidence,  your  Honor,  a  certi- 
fied copy  of  the  file  wrapper  and  contents  of  the 
patent  in  suit  and  ask  that  it  be  received  as  Plain- 
tiff's Exhibit  9. 

The  Court:  Is  there  any  objection,  Mr.  Las- 
sagne, to  the  file  wrapper?  I  know  that  attorneys 
always  offer  these  in  patent  cases.  I  have  never 
gotten  around  yet  to  reading  one  of  them.  Unless 
there  is  some  particular  matter  that  counsel  calls 
my  attention  to,  I  have  never  really,  in  all  honesty. 


William  Josephian  83 

[61]  ever  read  one  of  the  things  from  cover  to  cover, 
so  if  5'OU  have  anything  especially  you  want  to 
point  out  in  it,  I  think  it  would  be  well  to  do  that 
at  some  stage  of  the  proceedings. 

(The  file  wrapper  and  contents  were  there- 
upon received  in  evidence  and  marked  Plain- 
tiff's Exhibit  9.) 

Mr.  Boyken:  I  want  to  read  very  briefly  from 
this  now. 

The  Court:     Either  now  or  at  your  convenience. 

Mr.  Boyken:  It  is  so  brief  I  would  like  to  take 
it  up  now^  As  your  Honor  knows,  this  is  a  certi- 
fied copy  of  v/hat  is  in  the  patent.  During  the  time 
that  the  application  was  filed,  that  is,  from  its  filing 
date,  January  14,  1942,  until  the  date  of  the  issu- 
ance of  the  patent,  April  20,  1943,  this  shows  what 
transpired  during  that  period.  And  the  first  por- 
tion is  the  application  exactly  as  it  appears  here 
in  the  patent.  And  then  we  have  the  claims  at  the 
end,  just  exactly  as  they  are  in  the  issued  patent, 
except  instead  of  the  seven  claims  of  the  issued 
patent,  when  the  application  was  first  filed  it  had 
eight  claims  in  it.  So  after  the  application  was 
received  with  the  petition,  oath,  description  and 
drawing,  the  Patent  Office  acted  on  it.  This  is  the 
first  action  of  the  Patent  Office  and  the  only  action 
of  the  Patent  Office. 

Now,  it  was  filed,  as  I  say,  on  January  14,  1942, 
and  on  August  11,  1944,  this  is  what  tlie  Paieiit 
Office  said.  There  [62]  are  just  three  paragraphs 
here : 

"In  the  drawings  Figure  2  a  full  circle  should  be 
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shown  ill  the  center  of  Plate  G  to  show  the  top  of 
this  central  I'ank  1.  Plate  8  is  rejected  as  indefi- 
nite and  failing  to  point  out  and  distinctly  claim 
the  inventon  as  required  by  Section  4888  Revised 
Statutes. 

''Claims  1  to  7  iclusive  are  allowable  as  the  ex- 
aminer is  now  advised." 

That  is  the  end  of  the  quote.  That  is  all  the 
Patent  Office  said.  There  was  no  citation  of  the 
prior  art,  lack  of  inv,ention,  or  anything  of  that 
kind. 

Then  under  date  of  January  26,  1943,  a  few 
months  after  the  Patent  Office  action,  the  attorney 
who  was  prosecuting  this  action  wrote  to  the  Patent 
Office  in  reference  to  that  Patent  Office  action  and 
the  response  is  as  follows: 

"Honorable  Commissioner  of  Patents 

Richmond,  Virginia. 

"Sir: 

In  response  to  office  action  of  August  11,  1942, 
kindly  enter  the  following  amendment: 

"Claim  8:    Cancel  without  prejudice. 

"Remarks:  Cancellation  of  Claim  8  places  this 
application  in  condition  to  be  passed  to  issue  of  the 
allowed  Claims  1  to  7  inclusive." 

In  a  separate  letter  applicant  is  authorized  to 
change  [63]  in  his  drawings  as  required  by  the 
examiner.  And  then  the  attorney  also  writes  to  the 
Patent  Office  asking  that  the  drawings  be  changed. 
I  may  say  that  that  change  is  an  immaterial  change, 
and  I  am  sure  Counsel  will  agree  with  me  in  that 
there  should  l)e  a  full  line  of  a  certain  tank  shown 
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instead  of  this  dotted  line.  That  is  all  that  hap- 
pened. The  drawing  was  changed,  by  the  way,  in 
that  minor  particular.  Then  on  March  1,  1943, 
there  is  an  allowance  from  the  Patent  Office  and 
it  says,  "The  application  for  a  x^atent  for  an  im- 
j)rovement  in  tank  truck  filed  January  14,  1942,  has 
been  examined  and  allowed  with  eight  claims,"  and 
then  there  is  a  lot  of  other  reading  matter,  and  the 
final  fee  of  $30  was  paid  and  the  patent  thereupon 
issued.  That  is  all  there  is  in  this  file  wrapper.  [64] 
The  defendant  offers  in  evidence  at  this  time  a 
series  of  three  photographs  referred  to  in  Defend- 
ant's Request  for  Admission  No.  2,  which  said,  "A 
holder  of  a  plurality  of  gas  [72]  cylinders  mani- 
folded together  as  shown  in  the  photograph  attached 
hereto  as  Exhibit  B-1".  I  will  have  to  offer  them 
as  Defendant's  Exhibit  A. 
The  Court:     A? 

Mr.  Lassagne:  "And  a  truck  for  handling  said 
holder  as  shown  in  the  photographs  attached  hereto 
as  Exhibit  B-2  and  B-3".  You  will  have  to  mark 
that  A-1  and  these  next  two  will  be  A-2  and  A-3. 

(The  photographs  referred  to  in  Defendant's 
Request  for  Admission  No.  2,  as  Exhibits  B-1, 
B-2  and  B-3,  were  thereupon  received  in  evi- 
dence and  marked  Defendant's  Exhibits  A-1, 
A-2  and  A-3,  respectively.) 

Mr.  Lassagne:  Three  photographs.  We  have 
referred  to  them  as  B-1 — these  were  publicly  used 
according  to  the  request  for  admission  in  Los  An- 
geles and  vicinity  by  the  Home  Oxygen  Company, 
commencing  in  January,  January  1,  1941,  for  more 
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than  one  year  prior  to  the  filing  of  the  application 
for  the  patent  in  suit. 

The  Court:  I  thouglit  you  had  referred  to  them 
as  exhibits — they  were  "B",  weren't  they? 

Mr.  Lassagne:     They  were  ''B"  in  the  Request 
for  Admission.    I  was  offering  them  as  "A"  here 
because  we  haven't  yet  offered  an  Exhibit  A. 
The  Court :     All  right. 

Mr.  Lassagne:  The  next  is  a  series  of  four 
photographs,  [73]  which  are  referred  to  in  the  de- 
fendant's Request  for  Admission  No.  3,  I  think 
we  will  again  have  to  step  the  letter  up  one  place 
in  the  alphabet  and  offer  them  as  B-1  to  B-4  in- 
clusive. 

The  Court :  B-1,  B-2,  B-3  and  B-4— B-1  to  B-4 
inclusive. 

(The  four  photographs  referred  to  in  De- 
fendant's Request  for  Admission  No.  3  were 
thereupon  received  in  evidence  and  marked 
Defendant's  Exhibits  B-1,  B-2,  B-3  and  B-4 
respectively.)   [74] 


H.  P.  McKOON 

called  as  a  witness  on  behalf  of  defendant;  sworn. 

♦ 

The  Clerk :     Please  state  your  name  to  the  court. 
A.     H.  P.  McKoon. 

Direct  Examination 

Mr.   Lassagne:     Q.     What   was   the   manner   in 
which  it  was  used? 
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A.  That  lield  apiDroximately  150  cylinders  that 
were  tied  together  in  groups  of  4  by  means  of  a 
spider  manifold  very  similar  to  the  one  we  are 
using  on  our  present  device,  and  the  headers  were 
run  down  the  length  of  the  truck,  four  headers  were 
run  down  the  length  of  the  truck  manifolding  this 
group  of  4  into  the  main  header,  and  that  was 
charged  at  our  plant  as  a  unit,  towed  off  to  the 
cutomer's  plant  and  left  there,  hooked  up  by  flex- 
ible cable  to  his  point  of  use,  and  there  were  shut- 
off  valves  on  each  one  of  the  four  main  headers 
into  the  lateral  header  at  the  end,  and  the  customer 
could  use  that,  the  four  at  once,  or  generally  he 
would  use  one  at  a  time,  one  of  the  main  headers 
at  a  time,  one  of  the  four  main  headers  at  a  time, 
and  then  after  it  was  empty  it  was  disconnected 
and  brought  back  to  our  plant. 

We  had  some  trucks  hooked  up  in  exactly  the 
same  way  that  we  took  out,  and  Ave  brought  those 
back. 

Mr.  Lassagne:  I  offer  these  in  evidence  as  De- 
fendant's Exhibits  C-1  to  C-4,  inclusive. 

The  Court:  They  may  be  admitted  and  marked. 
(Defendant's  Exhibits  C-1  to  C-4  for  Iden- 
tification were  thereupon  received  in  evidence.) 

Mr.  Lassagne:  Q.  I  show  you  the  photographs 
which  are  in  evidence  as  Defendant's  Exhibits  A-1 
to  A-3,  and  ask  you  if  you  ever  observed  units  of 
that  character  in  use. 

A.  Yes.  [79]  Those  were  the  units  that  the  Home 
Oxygen  Company,   in  Los  Angeles,   used,   and  wo 
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at  one  time  proposed  to  use.  In  fact,  these  particu- 
lar photographs  had  the  Stuart  Oxygen  printed  on 
the  cylinders,  rather  than  Home  Oxygen.  We  had 
these  photograi)hs  made  for  advertising  purposes 
but  never  actually  put  the  units  into  service,  al- 
though Home  Oxygen  did  for  years. 

Q.  With  reference  to  those  units,  were  the  cylin- 
ders manifolded  together  so  that  they  were  filled, 
delivered,  used  and  re-used  as  a  unit? 

A.    Yes. 

Q.  How  were  those  units  moved  from  place  to 
place"?  A.     You  mean  the 

Q.     The  Home  Oxygen  Company. 

A.  They  had  an  ordinary  warehouse  type  of 
lift  truck.   It  is  illustrated  on  the  pictures. 

Q.  With  reference  to  the  device  which  is  in 
evidence  as  Plaintiff's  Exhibit  7,  which  is  the  pres- 
ent Stuart  unit,  and  which  is  charged  by  the  plain- 
tiff to  infringe  the  patent  in  suit,  will  you  describe 
to  us  the  manner  in  which  those  are  used  in  your 
commercial  practices,  demonstrating,  if  you  de- 
sire, with  the  unit  which  we  have  here  in  court? 

A.  Those  are  filled  as  a  unit  of  four.  In  fact, 
we  have  the  hand  wheels  taken  oif  the  valves,  all 
except  the  main  valve,  hooked  ui)  to  the  manifold 
in  our  plant  and  filled  and  taken  to  and  from  the 
manifold  by  means  of  the  hand  truck,  like,  well,  the 
one  you  have  there — we  have  several  of  them  of  the 
same  type.  We  have  a  stop  on  the  floor — shall  I  get 
down  and  [80]  illustrate? 

Q.     Yes,  demonstrate. 

A.     We  have  a  stop  on  the  floor,  which  is  a  strip 


William  Josephian  89 

(Testimony  of  H.  P.  McKoon.) 
of  steel  about  an  inch  wide  and  a  quarter  of  an 
inch  thick.  That  is  put  in  the  proper  position  in 
front  of  the  manifold  so  that  when  we  come  up  to 
the  manifold,  the  tires  hit  that  like  it  is  hitting 
this  now.  It  is  in  position.  Then  it  is  dumped  for- 
ward and  the  truck  can  be  taken  back.  They  always 
come  in  the  right  position,  so  far  as  this  is  con- 
cerned, because  of  that  stoj).  It  may  have  to  he 
moved  and  inch  or  so  one  way  or  the  other  to  line 
it  up  with  the  pigtail,  and  then  after  the}^  are 
stopped,  this  valve  shut  off,  they  are  taken  away 
with  this  same  hand  truck  and  they  are  put  in 
storage  or  on  motor  trucks  for  delivery  to  cus- 
tomers. 

At  the  customer's  plant  it  is  handled  the  same 
way.  The  agent's  hand  truck  enters  underneath 
the  lip  and  this  receives  the  cylinder,  so  that  itl 
can't  come  off;  and  then  it  is  taken  back  in  this 
position.  The  weight  is  carried  by  the  third  wheel 
and  it  can  be  handled  in  that  way. 

Q.  So  the  record  will  be  clear,  will  you  describe 
what  you  were  referring  to  when  you  said,  "this 
receives  the  cylinder  so  it  will  not  fall  off"? 

A.  This  point  of  metal  here  and  this  slot  in  here 
which  catches  the  little  bit  of  this  that  projects, 
so  it  is  caught  at  two  points,  top  and  bottom. 

Q.  Is  that,  then,  a  truck  specially  constructed 
for  moving  this  type  of  unit  as  distinguished  from 
a  general  purpose  truck?  [81] 

A.  Oh,  yes,  this  truck  is  especially  constructed. 
It  is  ordinarily  used  as  a  two-wheel  truck,  but  when 
they  are  pretty  heavy  you  can  make  a  three-wheel 
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truck  out  of  it.   This  would  be  in  the  way  handling 
anything  else,  and  that  slot  would  be  in  the  way 
handling  anything  else. 

Q.  The  feature  that  would  be  in  the  way  in  han- 
dling anything  else  is  the  triangular  metal  going 
between  the  cylinders  when  you  place  the  units  on 
the  truck?  A.     Yes. 

Q.  Is  it  your  practice  under  any  circumstances 
to  move  those  units  except  in  adjusting  them  as  you 
illustrated  in  your  testimony  by  rolling  them  on 
the  depression  in  the  center  of  the  plate? 

A.  No,  we  have  one  of  these  trucks  on  our  fill- 
ing platform  at  the  plant  and  we  have  three  or 
four  others  that  are  either  carried  on  the  trucks 
or  left  at  the  customer's  place  of  business  in  some 
cases.  We  never  have  them  in  any  other  way  ex- 
cept on  these  trucks. 

Q.  Has  that  been  true  ever  since  you  commenced 
the  use  of  these  cylinders? 

A.  Well,  the  first  truck  we  had  was  similar  to 
this  ordinary  warehouse  truck  here.  We  always 
handled  them  on  a  truck,  although  we  did  not  get 
this  truck  until  we  had  the  first  few  units  a  week 
or  so  and  worked  this  thing  out  especially  for  the 
job. 

Mr.  Lassagne :  I  would  like  at  this  time  to  oif er 
the  special  hand  truck  concerning  which  the  witness 
has  been  testifying  in  evidence  as  Defendant's  Ex- 
hibit D,  subject  [82]  to  the  same  stipulation  that 
it  may  be  withdrawn  and  photographed  with  the 
unit  of  cvlinders  if  desired. 
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Mr.  Boyken :     Yes,  that  is  agreeable,  your  Honor. 
(The  hand  truck  in  question  was  received  in 
evidence  and  marked  Defendant's  Exhibit  D.) 

Mr.  Lassagne:  Q.  Now,  in  commercial  use  of 
your  devices,  do  you  know  of  any  cases  in  which 
the  customer  has  occasion  to  move  these  devices 
from  place  to  place  *? 

A.  No,  we  do  not  encourage  customers  to  move 
them.    They  are  pretty  heavy. 

Q.  How  are  they  used  in  the  customer's  prem- 
ises ? 

A.  They  are  ordinarily  hooked  right  up  to  the 
manifold  at  the  customer's  place  of  business,  that 
is,  they  are  manifolded  back  in  a  central  line  just 
the  way  new  cylinders  are  handled  in  bigger  place, 
and  all  the  customer  does  is  open  and  close  some 
valves. 

Q.  What  I  understand  you  to  refer  to  when  you 
say  the  manifold  at  the  customer's  place  of  busi- 
ness is  something  like  the  gaspipe  in  a  residence 
in  a  country  hookup  of  butane  gas? 

A.  No,  the  customer  ordinarily  has  a  platform 
the  same  height  as  the  truck,  and  on  the  back  edge 
generally  of  that  platform  is  a  pipe  with  outlets 
spaced  about  the  same  distance  apart  as  that  thing- 
is  wide,  or  giving  a  few  inches  leeway,  and  these 
are  lined  up  by  means  of  one  of  those  stops  I  have 
described  in  front  of  that  pipe  manifold  and  at- 
tached by  flexible  connections. 

Q.     Where  does  the  manifold  go? 

A.     Then  there  is  a  pipe-line  [83]  off  that  mani- 


92  Stuart  Oxygen  Co.,  Ltd,,  vs. 

(Testimony  of  H.  P.  McKoon.) 
fold  that   goes   through  the   customer's   shop.    At 
some  places  there  are  one  or  two  places  and  some- 
times he  has  an  elaborate  piping  system  throughout 
his  shop. 

Q.  He  takes  off  with  welding  instruments  from 
that  pipe-line? 

A.     Cutting  equipment  at  different  points. 

Q.  Are  you  acquainted  with  a  person  named 
Molinari,  to  wiiom  Mr.  Josephian  referred  in  his 
testimony?  A.     Yes,  I  am. 

Q.  Was  Mr.  Molinari  employed  by  you  to  con- 
struct units  of  the  kind  exemplified  by  Plaintiff's 
Exhibit  7? 

A.  Mr.  Molinari  constructed  those  units  in  his 
shop  for  us,  not  as  an  employee,  but  as  a  contrac- 
tor. 

Q.  Had  Mr.  Molinari  ever  been  an  employee  of 
yours  ? 

A.  Mr.  Molinari  was  an  employee  of  ours.  He 
was  definitely  on  the  payroll  from  November,  1934, 
through  August,  1936.  Prior  to  1934  he  had  worked 
for  us  either  as  a  contractor  or  an  employee — I  am 
not  sure  which.  I  couldn't  find  the  old  payroll 
records.  And  then  between — some  time  after 
August,  1936,  he  worked  for  Mr,  Josephian  for,  I 
believe,  a  couple  of  years.  And  recently  he  has  re- 
opened— well,  he  always  did  have  a  little  shop 
across  town  which  he  ran  more  or  less  part  time, 
and  which  he  recently  reopened,  and  he  has  been 
making  several  different  items  for  us  in  that  shop, 
including  these  units. 


William  Jose'pJiian  93 

(Testimony  of  H.  P.  McKoon.) 

Q.  To  the  best  of  your  information,  then,  he 
was  an  employee  of  yours  long  before  he  was  an 
employee  of  Mr.  Josephian'?  [84] 

A.  He  was  an  employee  of  ours  before  Mr.  Jose- 
phian  was  in  the  oxygen  business. 

Q.  I  hand  you  a  blueprint  which  I  will  first  ask 
to  be  marked  for  identification  as  Defendant's  Ex- 
hibit E  and  ask  you  what  it  illustrates,  if  you  know  ? 
(The  blueprint  was  marked  Defendant's  Ex- 
hibit E  for  Identification.) 

A.  It  illustrates  the  Stuart  Oxygen  Company's 
present  unit  as  shown  here. 

Q.  The  dimensions  shown  on  that  blueprint  cor- 
respond in  every  particular  to  the  units  which  you 
have  manufactured  and  used,  and  which  are  exem- 
plified by  Plaintiff's  Exhibit  7?  A.     They  do. 

The  Court:     According  to  scale,  you  mean? 

Mr.  Lassagne:     To  scale  drawing. 

The  Witness :  Yes.  It  is  otf  scale  in  one  or  two 
places,  but  it  is  indicated  where  it  is  off  scale  by 
the  broken  lines.    It  is  a  construction  drawing. 

Mr.  Lassagne:  Q.  The  dimensions  are  shown 
numerically  as  well  as  the  drawing,  itself,  being  to 
scale  1  A.     Yes. 

Mr.  Lassagne :  I  will  offer  that  in  evidence,  then, 
as  Defendant's  Exhibit  E. 

The  Court:     Very  well. 

(Defendant's    Exhibit    E    for    Identification 
was  thereupon  received  in  evidence.)   [86] 

Mr.  Lassagne:  That  is  all.  You  may  cross-ex- 
amine if  you  wish. 
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Cross-Examination 

Mr.    Boyken:     Q.     Mr.    McKoon,    I   understand 
that  the  Stuart  Oxygen  Company  at  one  time  bad 
these  trailers  such  as  shown  in  Defendant 's  Exhibits 
C-1,  C-2,  and  C-3.    Do  you  still  use  those  trailers? 

A.  No,  we  discontinued  the  use  of  this,  oh,  I 
don't  remember  how  long  it  was.  It  was  some  time 
ago. 

Mr.  Boyken:  I  would  like  to  show  your  Honor 
one  of  these,  if  you  have  not  seen  them.  The  tanks 
are  on  a  trailer. 

Q.  These  views  are  all  of  the  same  trailer,  are 
they?  A.     They  are  all  of  the  same  trailer. 

Q.  Now,  over  what  period  of  time  did  you  use 
these  tanks  on  the  trailer  that  way? 

A.     For  a  period  of  about  three  or  four  years. 

Q.  Three  or  four  years.  That  is  between  about 
1941  and  something  like  1943  or  1944? 

A.     1943  or  1944,  some  time  in  there. 

Q.     About  the  beginning  of  1944? 

A.     I  wouldn't  place  the  month  exactly,  but  I 

Q.  Now,  these  tanks  were  all  hooked  up  in  line 
or  manifolded,  as  we  say?  A.     Yes. 

Q.     Were  they  individual  tanks? 

A.     Yes,  they  were  standard  tanks. 

Q.     Standard  tanks  like  these  in  here? 

A.     Yes,  exactly.  [87] 

Q.     Were  they  on  any  base  of  any  kind? 

A.     The  bed  of  the  truck. 

Q.     The  what? 

A.     They  were  on  the  bed  of  the  truck. 
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Q.  But  tliey  were  not  on  anything  like  this 
stand  that  I  have?  A.     No. 

Q.     Which  is  the  one  you  now  use? 

A.     Yes. 

Q.  Andthe}"  were  the  ordinary  oxygen  tanks  on 
the  bed  of  the  truck?  A.     Yes. 

Q.     And  you  brought  that  up  to  the  job? 

A.     Yes. 

Q.     Why  did  you  discontinue  using  that  ? 

A.  Well,  we  had  those  in  on  two  installations: 
One  was  at  Moore's  Dry  Dock,  who  put  in  the  Linde 
system,  which  Mr.  Josepliian  was  referring  to  a 
while  ago,  and  the  other  one  was  at  Best  Foods, 
who  put  in  their  own  plant.  The  other  one  was  on 
a  hydrogen  service,  rather  than  oxygen,  and  that 
was  the  Best  Foods  Company,  who  put  in  their  own 
l)lant. 

The  Court:     I  did  not  hear  what  you  just  said. 

The  Witness:  They  put  in  their  own  plant  to 
make  their  own  stuff.  In  other  words,  we  lost  the 
account,  lost  the  business  of  both  places. 

Mr.  Boyken:  Q.  Then  you  only  used  these 
trailers  for  tv/o  accounts  that  you  had? 

A.     The  two  very  large  accounts. 

Q.  The  two  very  large  accounts,  and  you  moved 
that  trailer  with  the  oxygen  tanks  on  there  right 
up  to  the  job,  left  the  trailer  there 

A.     Yes. 

Q.  What  did  you  do  when  all  the  oxygen  was 
gone  ? 

A.     Brought  [88]  another  one. 
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Q.     Brought  another  trailer  to  take  its  place? 

A.     Yes. 

Q.  You  only  used  it  on  those  two  jobs,  and  the 
reason  that  you  did  not  continue  to  use  the  trailer 
was  that  you  lost  the  jobs.  Why  didn't  you  use 
them  on  some  other  jobs? 

A.  Well,  in  the  first  place,  they  are  only  adapted 
to  a  certain  type  of  customer.  You  have  to  have 
room  to  spot  the  things,  to  leave  it  there,  and  not 
everybody  uses  in  that  quantity.  That  is  a  pretty 
big  unit. 

Q.     You  could  have  had  smaller  trailers? 

A.  Then  it  is  uneconomical  to  run  smaller 
trailers. 

Q.  In  any  event,  you  did  not  have  to  move  the 
individual  tanks  around  on  those  trailers,  did  you? 

A.     No. 

Q.  I  understand  you  also  were  considering,  or, 
at  least,  you  thought  you  might  use  something  like 
the  units  shown  in  Defendant's  Exhibits  A-1,  A-2, 
and  A-3,  is  that  right  ? 

A.     Yes,  we  considered  those. 

Q.     But  you  never  actually  used  those? 

A.     No,  we  never  actually  used  those. 

Q.  Now,  with  respect  to  those  photographs,  how 
many  oxygen  tanks  did  you  have  connected  up  in 
a  unit?  A.     Ten. 

Q.     And  they  are  on  a  stand  of  some  kind? 

A.  Well,  they  are  on  a  base  like  that,  which  will 
take  a  lift  truck  underneath. 

Q.     Which  will  take  a  lift  truck  underneath? 
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A.  A  steel  base,  a  good  deal  like  a  pallet  that 
is  used  in  a  warehouse.  [89] 

Q.     They  had  legs  under  there,  didn't  they? 

A.    Yes. 

Q.  And  you  could  get  under  them  with  a  lift 
truck  and  those  bases  were,  let  me  say,  oblong  in 
appearance  ^. 

A.     Rectangular. 

Q.     Rectangular  is  a  little  better. 

A.     Rectangular. 

Q.  There  wasn't  anything  circular  like  what  you 
are  now  using?  A.     No. 

Q.  When  was  it  you  first  used  the  form  shown 
in  Plaintiff's  Exhibit  No.  7? 

A.  Sometime  around  the  first  of  last  year,  I 
would  say.    I  didn't  look  up  the  date  exactly. 

Q.     The  first  part  of  1944? 

A.     1945. 

Q.     1945  ?  A.     Yes,  sir. 

Q.  And  you  have  continued  to  use  those  ever 
since,   have  you? 

A.  Yes.  We  have  been  using  them  for  about,  oh, 
a  little  over  a  year,  now,  I  guess. 

Q.     How  many  of  those  units  have  you  got? 

A.     Around  a  hundred. 

Q.  Do  you  deliver  those  units  out  to  the  cus- 
tomer's plant  like  Mr.  Josephian  does? 

A.  Oh,  to  some  customers,  yes.  We  have  a  few 
accounts  lined  up  for  them. 

Q.     Was  that  the  first  time,  then,  that  you  ever 
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sold   those    four   oxygen    tanks    together,    in    one 

cluster  ? 

A.  Yes,  tiiat  is  the  first  time  we  used  the  four- 
cylinder  unit. 

Q.  The  first  time  that  you  ever  momited  four 
cylinders  on  a  circular  base  was  also  in  1945,  the 
early  part,  was  it  not? 

A.  That  was  the  first  time  we  used  anything 
like  that. 

Q.  When  you  take  a  four-cylinder  unit  like  that 
shown  here  [90]  in  Plaintiff's  Exhibit  No.  7  to  a 
customer,  how  do  you  take  it  there?    On  a  truck? 

A.     Yes. 

Q.     There  are  a  number  of  these  on  a  truck? 

A.     Yes. 

Q.  Automobile  truck,  and  then  you  take  them 
off  the  truck  and,  as  I  understood  you,  you  use 
this  little  hand  truck?  A.     Yes. 

Q.  After  you  take  it  off  the  hand  truck  how 
do  you  spot  it  so  that  it  gets  in  the  exact  position 
you  want  it  ? 

A.  Most  of  them  you  don't  have  to  do  any 
further  spotting  after  you  take  it  off  the  truck, 
because,  as  I  explained,  you  have  that  stop  there. 

Q.  I  am  interested  in  this  that  you  have  to  build, 
that  you  have  to  do  something  to. 

A.  If  you  missed  your  spot  an  inch  or  two, 
you  just  inch  it  over. 

Q.  What  does  it  roll  around  on?  What  poitio]) 
of  the  device? 

A.     Well,  you  just  rock  it  on  the  base. 
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Q.     You  just  rock  it  on  the  base? 

A.     Yes. 

Q.  Until  it  gets  in  the  exact  position  so  you  can 
line  it  up  with  the  other  one*?  A.     Yes. 

Q.  Prior  to  the  time  that  you  ever  used  such  a 
device  as  that  did  you  have  a  base  that  had  a  circu- 
lar portion  around  underneath  at  all? 

A.     No. 

Q.  Why  do  you  have  to  have  a  circular  base  and 
a  circular  track  on  there  in  order  to  get  the  hand 
truck  underneath'? 

A.  You  don't.  You  can  use  any  other  steel.  But 
that  is  very  simple  and  inexpensive  to  press  out. 

Q.  You  could  have  used  a  square  base,  could 
you  not?  A.     You  could  have. 

Q.  And  you  could  have  used  a  rectangular  one 
as  shown  in  Defendant's  Exhibit  A-1,  A-2,  and  A-3, 
could  you  not? 

A.  Oh,  yes,  the  square  base  would  have  been  very 
satisfactory. 

Q.  A  square  one  would  have  been  very  satis- 
factory ?  A.     Yes. 

Q.  All  you  had  to  do  was  to  raise  it  up  high 
enough  so  you  could  get  underneath? 

A.     Yes. 

Q.  Why  didn't  you  use  the  form  shovv^n  in  De- 
fendant's Exhibits  A-1,  A-2,  and  A-3,  then? 

A.  Well,  we  wanted  a  four-cylinder  unit  tliat 
we  could  handle  with  a  two-  or  three-wheel  truck 
rather  than  this  ten-cylinder  affair.   There  wasn't  a 
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demand  for  the  ten-cylinder  affair  that  there  was 

for  the  four-cylinder  one. 

Q.  .  You  could  have  made  it  a  little  smaller, 
couldn't  you? 

A.  Well,  it  is  out  of  proportion  for  that  kind 
of  a  truck  then. 

Q.  Now,  you  spoke  about  Mr.  Molinari,  and  I 
miderstand  he  was  first  employed  by  you  and  then 
by  Mr.  Josei^hian.  You  say  he  was  in  business  for 
himself  at  the  time  he  designed  your  four-cylinder 
unit  ? 

A.     I  never  said  he  designed  a  four-cylinder  unit. 

Q.     Who  designed  that,  then? 

A.  That  was  worked  out  by  Mr.  McCabe  and 
Mr.  Molinari,  and  I  had  a  finger  in  it,  too. 

Q.     Who  is  Mr.  McCabe? 

A.     He  is  the  head  of  the  shipping  and  traffic. 

Q.     And  Mr.  Molinari  and  yourself? 

A.     Yes. 

Q.  Now,  you  were  familiar  with  the  Josephian 
four-unit  device  at  that  time,  were  you  not? 

A.     Yes. 

Q.     And  Mr.  McCabe  was?  A.     Yes. 

Q.  And  of  course,  Mr.  Molinari  worked  for  Mr. 
Josephian  ?  A.     Yes. 

Q.  So  the  three  of  you  designed  the  unit  that 
you  now  use?  A.     Yes. 

Q.  At  that  time  you  say  Mr.  Molinari  was  in 
business  for  himself? 

A.  He  had  come  back  and  started  to  work  there 
at  his  shop,  which  is  down  the  other  side  of  town. 

Q.     And  he  built  your  first  unit  at  his  shop? 
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A.     Yes. 

Q.  I  don't  know  if  yon  told  ns  jnst  when  that 
was  completed.  I  think  yon  said  when  yon  first 
commenced  nsing  it,  but  when  did  he  work  on  this  ? 

A.  I  am  not  sure.  I  would  have  to  look  through 
the  records, 

Q.     He  built  the  first  model  you  had? 

A.     Yes. 

Q.     Was  it  a  full-sized  device? 

A.     Yes. 

Q.  Four  cylinders,  just  like  the  one  in  evidence 
here  ?  A.     Yes. 

Q.     And  as  shown  in  this  blueprint? 

A.     Yes. 

Q.  Did  you  have  the  Josephian  patent  in  front 
of  you  when  you  designed  this  device? 

A.     We  were  familiar  with  the  Josephian  patent. 

Q.  Is  there  a  guard  over  this  unit  when  you 
deliver  it  to  the  job,  that  is,  the  unit  shown  by 
Plaintiff's  Exhibit  No.  7?  [93] 

A.  We  do  not  ordinarily  use  it.  We  have  a 
provision  there  for  a  cylinder  rack,  but  handling 
it  on  our  own  trucks  we  do  not. 

Q.     You  have  one  painted  in  red,  here? 

A.     Yes. 

Q.     Do  you  ordinarily  put  that  there? 

A.     We  do  not  ordinaril}^  put  that  there. 

Q.     What  do  you  use  that  guard  for? 

A.  We  provided  it  so  you  could  use  it.  It  gives 
protection  to  that  extra  valve.  But  handling  it  on 
our  own  trucks  we  do  not  in  practice  use  it. 
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Q.  And  you  do  not  use  it  when  you  deliver  the 
unit  to  the  job?  A.     No. 

Q.  By  the  way,  is  the  American  Forge  Company, 
of  Berkeley,  one  of  your  customers  1  A.     Yes. 

Q.  And  they  have  some  of  these  four-cylinder 
devices  in  unit  form,  such  as  Plaintiff's  Exhibit  7? 

A.     Yes. 

Mr.  Boyken:     I  have  no  further  questions. 

Redirect  Examination 
By  Mr.  Lassagne: 

Q.  With  respect  to  this  unit.  Plaintiff's  Exhibit 
No.  7,  Mr.  McKoon,  why  is  it  that  you  are  able  to 
omit  the  conventional  type  of  valve  cap  not  only 
from  the  central  valve  but  from  the  individual 
valves  of  the  four  cylinders  1 

A.  We  have  the  other  valve  guarded  by  position 
by  that  handrail  up  there,  and  we  have — we  can 
if  we  ever  want  to  ship  them  by  rail  or  any  place 
where  anybody  objected  to  them  being  shipped 
without  protection,  provision  for  guarding  [94]  the 
other  valve  that  stands  up. 

Q.  Do  you  find  any  corresponding  guarding  of 
the  valve  in  the  Josephian  device  exemplified  by 
Plaintiff's  Exhibit  8?  A.     No. 

Q.  I  hand  you  a  further  drawing,  which  I  will 
ask  to  be  marked  for  identification  Defendant's  Ex- 
hibit F,  and  I  asli  you  what  it  shows. 

(The  document  was  thereupon  marked  De- 
fendant's Exhibit  F  for  Identification.) 
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A.  That  is  a  drawing  of  the  hand  truck  that 
I  just  had  out  there, 

Q.  You  refer  to  the  handtruck  which  is  Defend- 
ant's Exhibit  D,  and  I  will  offer  this  in  evidence 
as  Defendant's  Exhibit  F. 

The  Court:     That  shows  the  dimensions'? 

Mr.  Lassagne:  It  shows  the  dimensions  and  the 
proportions  of  the  hand  trucks  so  we  may  have 
a  pictorial  record  after  the  physical  exhibits  are 
withdrawn. 

The  Court:     It  may  be  admitted. 

(The  document  previously  marked  Defend- 
ant's Exhibit  F  for  Identification  was  there- 
upon received  in  evidence.) 

Mr.  Lassagne:  No  further  questions,  Mr.  Mc- 
Koon. 

The  Court:     That  is  all.  [95] 


WILLIAM  A.  DOBLE, 

called   as   a   witness   on  behalf   of   the   defendant; 
sworn. 

The  Clerk:  Q.  Please  state  your  name  to  the 
court. 

A.     William  A.  Doble. 

Direct  Examination 
By  Mr.  Lassagne : 

Q.  Will  you  state  your  qualifications,  Mr.  Doble, 
particularly  in  the  field  of  mechanical  engineering 
and  patents  which  may  be  relevant  to  your  quali- 


104  Stuart  Oxygen  Co.,  Ltd.,  vs. 

(Testimony  of  William  A.  Doble.) 
fications  to  give  opinion  evidence  in  this  court  re- 
garding- the  structures  here  involved? 

A.  I  specialized  in  mechanical  engineering  in 
university,  leaving  the  university  during  the  first 
World  War  to  accept  the  position  as  first  lieutenant 
in  the  ordnance  department.  After  the  completion 
of  the  first  World  Vfar  I  associated  with  my 
brothers,  specializing  in  engineering  of  high  pres- 
sure steam  power  plants.  During  that  time  we  used 
a  great  man^^  tanks  for  welding  and  cutting  pur- 
poses. 

Later — and  I  would  say  for  the  past  twenty  years 
— I  have  specialized  in  a  consulting  practice,  spe- 
cializing in  patent  litigation,  that  is,  preparing 
cases  for  trial,  as  well  as  analyzing  patent  situa- 
tions for  various  manufacturers.  I  have  acted  as 
consulting  engineer  and  helped  them  with  the  design 
of  special  machinery,  and  during  the  last  World 
War  I  served  in  the  ordnance  department,  which 
is  the  manufacturing  department  of  the  Govern- 
ment, and  at  one  time  had  charge  of  the  manufac- 
ture of  90  to  105  millimeter  howitzers  [96]  at  San 
Jose.  I  have  studied  the  jjatent  in  suit  and  am 
familiar-  with  that  type  of  structure. 

The  Court:  Q.  Do  you  live  out  in  Sea  Clift, 
San  Francisco  *? 

A.     Til  at  is  my  mother's  home.  Judge. 

Q.  I  knew  there  was  a  Doble  who  lived  there 
below  us  where  we  used  to  live  at  Sea  Clift.  You 
do  not  reside  there? 

A.     No.   That  is  my  mother. 
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By  Mr.  Lassagne: 

Q.  Will  you  outline  briefly  your  previous  experi- 
ence for  giving*  testimony  in  patent  infringement 
actions  in  Federal  courts'? 

A.  I  have  experted  in  the  case  of  Killifer  vs. 
Roderick  Lean,  the  case  of  Towner  v.  Bernice 

Q.  Mr.  Doble,  I  do  not  mean  for  you  to  enum- 
erate them  all,  but  give  some  idea  of  the  number. 

A.     I  would  say  twenty  or  thirty  cases,  at  least. 

Q.  Will  you  explain  to  the  court  from  your 
study  of  the  patent  document  of  Mr.  Josephian 
involved  in  this  suit  what  is  described  therein  as 
the  preferred  embodiment  of  Mr.  Josephian 's  in- 
vention, and  what  the  novel  and  advantageous  fea- 
tures stressed  therein  are*? 

A.  May  I  use  the  easel  and  chart  and  pointer 
to  point  out  the  structure  ? 

Q.  Yes.  This  chart  is  simply  an  eidargement 
of  the  single  sheet  of  the  patent  drawings. 

A.     Does  this  chart  have  an  exhibit  number? 

Q.  No,  it  is  simply  an  enlargement  of  the  first 
sheet  of  the  patent  drawings  and  the  patent  itself 
is  in  evidence.  [97] 

A.  I  will  refer  to  the  chart,  which  is  entitled, 
"Tank  Truck,"  and  it  is  a  chart  of  the  patent  to 
Josephian,  No.  2,317,064,  which  is  an  enlargement 
of  the  only  sheet  of  the  drawings  in  this  patent 
to  Josephian. 

The  structure  illustrated  in  the  enlargement  in- 
cludes a  truck  mechanism,  by  which  seven  oxygen 
cylinders   indicated   by   the   reference   character   1 
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are  nested  together,  six  of  the  cylinders  encircling 
the  seventh  cylinder,  which  is  in  the  center  of  the 
group.  That  grouj)  of  cylinders  are  mounted  upon 
a  base  plate  8.  A  corresponding  plate  6,  having 
orifices  7  of  such  size  as  to  nicely  fit  over  the  neck 
portions  of  the  cylinders  1,  is  mounted  upon  the 
top  of  the  seven  tanks  to  hold  them  in  adjustable 
position.  Then  the  two  plates  are  securely  tied 
together  by  the  tie  rods  indicated  by  the  reference 
character  9,  and  nuts  10  located  at  eac?i  end  of  the 
tie  rod  9  above  the  upper  plate  6,  and  below  the 
lower  plate  8. 

The  seven  tanks  are  all  connected  to  a  central 
valve  4,  which  is  mounted  on  the  top  of  the  center 
tank.  The  manifold  is  shown  by  the  reference 
character  13.  By  that  arrangement  an  operator 
opening  the  main  valve  4  may  draw^  oxygen  or  other 
gas  from  all  of  the  seven  cylinders. 

Welded  to  the  bottom  portion  of  the  lower  plate 
8  is  a  circular  track  11.  As  called  for  in  that  patent, 
the  track  is  an  annular  member,  circular  in  cross 
section,  and  [98]  is  welded  to  the  plate  concentric 
with  the  base  plate.  In  normal  operation  the  truck, 
as  Mr.  Josephian  calls  it,  is  mounted  as  shown  in 
Fig.  1  with  the  lower  edge  of  tlie  circular  track  in 
engagement  with  the  support  16. 

One  of  the  advantages  of  this  structure,  as 
brought  out  in  the  patent,  is  to  provide  a  truck 
by  means  of  which  a  plurality  of  gas  cylinders  1 
may  be  removed  from  one  location  to  another  by 
rolliiig.    That   is,   the   truck,   including    the   seven 
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cylinders  shown  in  Fig.  1,  may  be  tilted  to  the  posi- 
tion shown  in  Fig.  3,  in  which  case  the  periphery 
of  the  circular  track  11,  the  periphery  referred  to 
by  the  reference  character  12,  engages  the  support 
16  at  a  point  of  contact  17. 

The  operator,  by  engaging  the  upper  portion  of 
the  structure  may  wheel  or  roll  the  unit  to  any 
place  in  the  shop  that  he  so  desires,  and  in  that 
connection  I  call  attention  to  the  patent,  referring 
to  the  wording  in  the  first  colunm,  page  1,  line  50, 
reading:  "It  is  another  object  of  my  invention  to 
provide  means  for  clamping  a  plurality  of  tanks 
into  a  unit  which  can  be  readily  moved  from  place 
to  place  by  tilting  and  rolling  together  with  means 
for  reducing  the  danger  of  upsetting." 

Then  again,  commencing  at  line  54  in  the  first 
column  at  page  1  and  continuing  over  to  the  top  of 
the  next  page, 

"Under  these  conditions  the  tanks  are  easily 
handled,  and  even  though  the  unit  weighs  in  the 
neighborhood  of  1000  pounds,  the  unit  can  be  read- 
ily moved  by  tiling  and  rolling  [99]  without  danger 
of  the  unit  overturning. ' ' 

I  would  like  to  also  call  attention  to  the  para- 
graph starting  at  line  4  on  page  2  in  the  second 
column. 

The  Court:  Isn't  this  argumentative,  Mr.  Las- 
sagne  % 

Mr.  Lassagne :  I  think,  your  Honor,  he  is  point- 
ing out  tlie  structural  features  which  will  become 
important  when  we  consider  the  claims. 
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The  Court:  I  can  read  this  patent,  too.  I  have 
never  been  particularly  impressed  with  the  method 
of  presentation  by  which  the  expert  reads  the  por- 
tions of  the  patent,  because  I  have  always  felt  that 
that  was  rather  argumentative.  If  there  is  some- 
thing that  needs  explanation  in  the  device,  of  course, 
the  expert  can  be  helpful  to  the  court  in  that  regard. 
But  this  is  comparatively  a  simple  mechanical  sit- 
uation, and  as  ignorant  as  I  am  of  complex  mechan- 
ical things,  I  can  understand  this. 

Mr.  Lassagne:  I  am  between  two  fires,  or  the 
devil  and  the  deep  blue  sea  in  a  situation  like  this, 
your  Honor,  because  some  courts  have  refused  to 
consider  patents,  particularly  prior  art  patents,  in 
the  absence  of  an  explanation  of  them  by  an  expert, 
and  other  courts  will  take  the  reverse  position, 
that  they  can  read  them  for  themselves. 

The  Court:  That  is  in  cases  where  you  have  a 
number  of  other  patents  against  which  comparisons 
are  made,  it  is,  of  course,  helpful  to  have  an  expert 
point  out  the  differences  or  [100]  the  similarities 
to  the  court.  But  in  a  case  where  I  have  just  this 
patent,  no  doubt  the  witness  has  studied  this  matter 
and  is  familiar  with  it,  but  he  is  at  the  moment 
doing  no  more  than  reading  the  provisions  of  the 
patent  and  explaining  the  make-u]:>  of  the  device, 
which  I  already,  I  think,  understand,  because  I  have 
had  it  visually  demonstrated  to  me,  and  it  is  com- 
paratively simple  to  see.  In  fact,  you  can  take 
it  in  with  the  eye  and  see  it,  wliich  is  something 
that   you   cannot   oidiuarilv   do   with   some   of   tho 
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patents.  However,  I  suppose  I  am  wasting  more 
time  in  discussing  this  tlian  the  witness  would  oc- 
cupy in  concluding  his  statement.  It  is  hard  for 
me  to  pay  attention  to  it,  because  I  have  already 
seen  it.  You  have  read  to  me  some  portions  of  this 
patent  already,  and  I  am  not  able  to  follow  just 
what  the  point  is. 

Mr.  Lassagne :  We  do  not  want  to  be  repetitious, 
and  I  think  we  can  proceed  directly  to  the  point 
with  that  expression  of  views. 

The  Court:  We  will  adjourn  until  tomorrow 
morning  at  ten  o'clock. 

(Thereupon  an  adjournment  was  taken  until 
otmorrow,  Wednesday,  May  1,  1946,  at  10:00 
o'clock  a.  m.) 


Wednesday,  May  1,  1946,  10:00  o'clock  a.  m. 

The     Clerk:     William     Josephian     vs.      Stuart 
Oxygen  Co.  on  trial. 


WILLIAM  A.  DOBLE 

recalled. 

Direct  Examination  (resumed) 

Mr.  Lassagne:  In  view  of  the  discussion  at  the 
close  of  the  session  last  night,  your  Honor,  I  have 
made  a  diligent  effort  to  confine  my  further  exam- 
ination of  Mr.  Doble  to  eliciting  necessary  answers 
to  two  prime  questions:  First,  what  did  the  plain- 
tiff particularly  point  out  and  claim  as  his  inven- 
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tion  in  his  patent,  that  is,  wliat  did  he  ask  for  a 
patent  on,  and,  second,  does  the  defendant's  cylinder 
holder  embody  that  thing  in  the  case  or  any  me- 
chanical equivalent  form? 

Q.  Mr.  Doble,  this  patent  and  its  title,  repeatedly 
in  its  specifications  and  in  its  claims,  calls  the 
plaintiff's  device  a  truck.  What  is  the  meaning  of 
the  word  ' '  truck  ? ' ' 

A.  The  common  meaning  of  the  word  ^' truck" 
is  a  vehicle,  and  in  that  connection  I  will  quote 
from  Webster's  New  International  Dictionary,  pub- 
lished by  G.  &  C.  Merriam  Company,  1919,  appear- 
ing upon  page  2206,  and  the  second  definition  is  as 
follows.    This  is  the  definition  of  truck: 

"Any  of  numerous  vehicles  for  transporting 
heavy  articles,  especially  (a)  a  kind  of  handbarrow 
or  hand  cart  consisting  essentially  of  a  strong  braced 
frame  terminating  in  a  jDair  of  handles  at  one  end 
and  supported  [104]  on  a  pair  of  small  heavy 
wheels  with  broad  rim. 

"  (b)  A  small  heavy  rectangular  frame  supported 
on  four  small  wheels  used  instead  of  rollers  for 
moving  heavy  objects,  as  on  a  floor. 

"(c)  Any  of  various  small  flat-topped  cars  for 
pulling  or  pushing  by  hand  with  or  without  a 
handle  and  sometimes  with  stakes  or  vertical  ends 
to  prevent  the  load  from  falling  off.  Used  in  shops, 
railroad  stations,  and  so  forth,  for  moving  heavy 
articles. 

"(d)  Any  strong  heavy  cart  or  wagon,  horse- 
drawn  or  self-propelled,  for  heavy  hauling." 
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Q.  In  other  words,  it  boils  down  to  the  fact  that 
a  truck  is  a  vehicle  for  moving  something  as  dis- 
tinguished from  a  mere  passive  liolder  of  a  thing, 
does  it  not?  A.     That  is  correct. 

Q.  A¥liat  is  the  descriiDtive  term  '"truck"  as 
applied  to  the  plaintiff's  patent! 

A.  The  truck  as  described,  illustrated  and 
claimed  in  the  Josephian  patent  is  a  A^ehicle  for 
transportating  a  number  of  cylinders  from  one 
place  in  the  shop  to  a  second  place  in  the  shop.  In 
other  words,  it  is  a  transporting  vehicle. 

Q.  Will  you  point  out  any  structural  feature  of 
the  plaintiff's  device  that  particularly  adapts  it 
to  serve  as  a  vehicle  rather  than  as  a  mere  holder'? 

A.  Yes,  I  can.  In  the  plaintiff 's  device  the  struc- 
ture which  permits  that  truck  to  be  used  as  a 
vehicle  is  a  cylindrical  track  11,  which  is  welded 
[105]  to  the  bottom  plate  8. 

Q.  How  is  that  particularly  adapted  to  serve  as 
a  vehicle"? 

A.  If  I  could  have  one  of  the  models  to  demon- 
strate with,  I  could  demonstrate  clearly. 

Mr.  Lassagne:  I  will  ask  that  this  be  marked 
for  identification  Defendant's  Exhibit  G. 

(The  model  was  marked  Defendant's  Exhibit 
G  for  Identification.) 

By  Mr.  Lassagne : 

Q.  Will  you  identify  the  model  which  I  have 
placed  before  you,  Mr.  Doble,  and  then  proceed 
with  your  explanation  *? 

A.     The  model  which  vou  handed  me  is  Plain- 
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tiff's  Exhibit  G  for  Identification,  and  is  a  model 
which  was  constructed  under  my  direction  by  a 
model  maker,  and  closely  follows  the  drawings  and 
teachings  of  the  Josephian  patent.  It  is  a  repre- 
sentation of  the  Josephian  truck  as  illustrated  in 
the  drawings  of  that  patent  and  as  described  in 
the  specifications  of  the  patent. 

Your  Honor,  may  I  demonstrate  this  on  your 
desk? 

The  Court:     Yes. 

The  Witness:  The  truck  is  now  placed  in  its 
first  stable  position.  The  welding  at  this  particular 
locality  in  the  shop  has  been  completed.  The  patent 
teaches  if,  for  example,  welding  is  to  be  accom- 
plished across  the  courtroom  here,  that  the  truck 
can  be  operated  as  a  yehicle  to  convej^  the  group 
of  tanks  to  the  locality  for  use.  To  do  so  the  oper- 
ator [106]  will  tilt  the  unit  until  the  center  of  the 
gravity  of  the  unit  lies  substantially  over  the  point 
of  contact  17,  where  the  track  engages  the  support, 
and  then  merely  by  rotating  the  unit,  as  I  am  now 
rotating  this  Exhibit  G  for  Identification,  we  can 
transport  the  truck  across  the  shop  to  the  new 
locality. 

In  transporting  the  truck  and  rotating  it,  as  I 
am  now  rotating  the  truck,  to  make  it  travel  along 
the  support,  he  soon  obtains  a  point  of  balance 
so  that  the  main  effort  that  he  has  to  apply  to  the 
truck  is  merely  that  of  turning  the  truck  structure 
so  that  it  wheels  along  on  the  circular  track  11.  In 
other  words,  the  circular  track  acts  as  a  wheel  in 
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that  case,  the  wheel  of  the  vehicle,  to  move  that 

structure  to  a  new  place  of  operation. 

Mr.   Lassagne:     I   offer  Defendant's  Exhibit   Gr 
for  Identitication  in  evidence. 
The  Court:     It  may  be  admitted. 

(The  model  was  thereupon  received  in  evi- 
dence and  marked  Defendant's  Exhibit  G.) 

By  Mr.  Lassagne: 

Q.  Is  there  anything  in  the  patent  specification 
inconsistent  with  the  thought  that  the  plaintiff's 
patented  device  is  designed  to  be  transported  on  a 
conventional  hand  truck  such  as  they  have  used  in 
this  court? 

A.  Yes.  The  patent  clearly  states  that  the  truck 
or  vehicle  is  to  be  operated  or  manipulated  without 
the  aid  of  any  mechanical  device,  either  transport- 
ing or  spotting. 

Mr.  Lassagne:  I  will  ask  that  this  model  be 
marked  [107]  Defendant's  Exhibit  H  for  Identi- 
fication. 

(The  model  was  marked  Defendant's  Exhibit 
H  for  Identification.) 

Mr.  Lassagne:  Q.  I  hand  you  a  second  model, 
which  has  been  marked  Defendant's  Exhibit  H  for 
Identification,  and  ask  you  if  you  can  identify  it. 

A.  Yes.  The  model  which  you  have  handed  me 
for  identification  Exhibit  No.  H  is  a  model  repre- 
senting this  Stuart  holder,  which  I  had  made  under 
my  supervision  by  a  model  maker. 

Q.     Is  the   defendant's  device  which  is  in  evi- 
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(lence  as  Plaintiff's  Exliibit  7  here,  of  which  the 
model  you  have  just  identified  is  a  reduced  scale 
exemplification  a  truck? 

A.  No,  it  is  not,  in  the  sense  a  truck  as  plainl- 
tiff's  device  is  a  truck,  for  this  reason,  that  if  we; 
take  the  same  example  of  having  completed  a  weld- 
ing operation  on  this  side  of  the  courtroom  and 
wished  to  perform  a  welding  operation  on  the  op- 
posite side  of  the  room,  a  hand  truck,  specially- 
built  hand  truck,  as  illustrated  in  Defendant's 
Exhibit  F,  I  believe  that  is,  is  used  as  the  convey- 
ing vehicle  or  the  truck  to  carry,  bodily  carry,  the 
unit  to  the  new  place  of  location  where  it  is  to  be 
operated. 

Q.  The  defendant's  hand  truck  v/as  Defendant's 
Exhibit  D?  A.     Exhibit  D.    Thank  you. 

Q.     Can  you  point  to  any  particular 

A.     I  hadn't  quite  finished,  Mr.  Lassagne.  [108] 

Q.     I  beg  your  pardon. 

A.     Pardon  me,  go  ahead. 

Q.  Can  you  point  to  any  particular  structural 
difference  between  plaintiff's  and  defendant's  de- 
vices which  causes  you  to  say  that  the  plaintiff's 
is  a  truck  while  the  latter  is  not? 

A.  Yes.  In  the  plaintiff's  device,  plaintiff's 
truck,  it  is  provided  witli  a  circular  wheel,  which 
acts  as  the  wheel  in  transporting  the  truck  in  its 
normal  operation.  The  unit  is  tilted  until  the  cen- 
ter of  gravity  is  substantially  directly  over  the 
point  of  contact  of  that  truck  with  the  ground,  and 
then  acts  as  a  wheel  to  transport  the  truck  to  where 
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it  is  desired.  In  defendant 's  structure  the  base  plate 
lias  a  depression,  which  is  also  circular,  but  does 
not  meet  the  specifications  of  the  patent,  in  that 
it  does  not  permit  the  unit  to  be  tilted  to  a  posi4 
tion  where  the  center  of  gravity  can  be  moved ,  or 
shifted  directly  over  the  point  of  contact  of  the 
depression  in  the  base,  and  therefore  does  not  act 
as  effectively  or  efficiently,  and  in  order  to  wheel 
the  unit  it  requires  an  added  force.  The  operator 
must  not  only  then  rotate  the  unit,  but  he  must 
manually  hold  the  unit  in  its  tilted  position.  Where 
with  the  Josephian  device  it  will  balance  in  its 
operation  of  transporting  it,  the  operator  naturally 
will  take  the  easiest  way  of  transporting  it,  will 
balance  it  w^here  the  center  of  gravity  is  substan- 
tially over  the  point  of  contact  of  the  track,  and 
therefore  we  find  a  distinction  in  the  two.  [109] 

The  Josephian  truck  to  be  transported  requires 
but  a  single  force  to  be  applied  by  the  operator, 
whereas  in  the  defendant's  structure  the  operator 
must  apply  two  forces,  because  the  structure  is  not 
the  same.  The  proportion  of  the  ring  11,  which  is 
the  wheel  of  the  truck,  is  made  suf&cientl}^  high  and 
of  sufficient  diameter  to  enable  the  tilting  of  the 
center  of  gravity  to  be  directly  over  the  -point  of 
contact.  That  structure,  mode  of  operation  and 
result  is  not  found  in  defendant's  holder. 

Q.  What  is  the  magnitude  of  the  additional 
force  pulling  toward  you  thai  you  told  us  tlia 
operator  had  to  exert  in  moving  the  defendant's 
device  ? 
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A.  It  will  be  somewhat  greater  than  a  minimum 
of  six  pounds.  It  probably  would  be  in  the  order 
of  ten  to  fifteen  pounds. 

Q.  What  is  the  force  in  the  same  direction  that 
need  be  exerted  in  the  case  of  the  plaintiff's  device, 
if  any*? 

A.  There  will  be  no  additional  force  required 
in  that  respect.  It  will  balance  when  the  center  of 
gravity  is  over  the  point  of  contact. 

Mr.  Lassagne:  At  this  time  I  will  offer  De- 
fendant's Exhi])it  H  for  Identification  in  evidence. 

The  Court:  Very  well,  it  mil  be  admitted  and 
marked. 

(Defendant's   Exhibit    H   for   Identification 
was  thereupon  received  in  evidence.) 

Mr.  Lassagne :  Q.  Now,  referring  to  the  models 
in  evidence  [110]  as  Defendant's  Exhibits  G  and 
H,  will  you  point  out  whether  you  find  in  the  Jose- 
phian  device  a  lower  plate  or  base  plate  upon  which 
the  tanks  were  supported,  and  where  that  element 
is? 

A.  Yes.  The  base  jDlate  in  the  Josephian  model, 
which  is  Defendant 's  Exhibit  G,  is  the  bottom  plate 
upon  Avhich  the  seven  cylinders  are  mounted. 

Q.  What  element  of  the  Stuart  structure  per- 
forms the  structure  of  supporting  the  tanks? 

A.  In  the  Stuart  carrier,  Defendant's  Exhibit 
H,  there  is  a  green  plate  at  the  bottom  of  the  struc- 
ture, upon  which  the  four  cylinders  are  mounted. 
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Q.  What  do  you  find  in  the  Stuart  device  which 
performs  the  function  of  holding  a  plurality  of 
tanks  in  upright  position  at  the  top  of  the  plate? 

A.  In  the  Stuart  device  I  find  a  standard,  a 
vertically  extending  standard,  which  is  fastened  to 
the  base  plate,  and  can  be  clearly  seen  in  the  stand 
which  is  on  the  floor  of  the  courtroom.  That  stand- 
ard extends  vertically  from  the  base  i^late  and  has 
four  outwardly-extending  wings,  to  which  a  nut 
structure  is  welded,  and  then  a  band  surrounds  the 
tanks  and  is  secured  to  these  metallic  wings  which 
project  from  the  standard.  In  that  way  the  four 
tanks  are  securely  fastened,  not  to  the  base  plate 
directly,  but  to  the  standard,  which  in  turn  is 
fastened  to  the  base  plate. 

Q.  How  does  this  compare  with  the  means  dis- 
closed in  the  Josephian  patent  for  holding  the  tanks 
in  upright  position  [111]  at  the  top  of  the  plate*? 

A.  It  is  quite  different  from  the  means  disclosed 
in  the  Josephian  patent,  and  is  shown  in  Defend- 
ant's Exhi]jit  G.  The  means  for  clamping  the  cylin- 
ders to  that  truck  include  a  top  plate,  vdiicli  is  iden- 
tified in  the  patent  by  the  numeral  6,  and  the  lov/er 
plate  or  the  supporting  plate,  which  is  identified 
in  the  patent  by  the  numeral  8,  and  tie  rods  9  with 
nuts  10  for  clamping  the  two  plates  together,  and 
the  tanks  between  the  two  plates.  In  the  Josephian 
device  the  tanks  are  clearly  clamped  to  the  bottom 
plate  directly. 

Q.  Have  you  seen  the  devices  illustrated  in  the 
photographs  in  evidence   as  Defendant's  Exhibits 
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JB-1  to  B-4,  inclusive,  those  devices  being  identified 
as  those  used  at  the  Western  Pipe  &  Steel  Com- 
l^any  ? 

A.  I  have  visited  the  plant  of  the  Western  Pipe 
&  Steel  Company  and  there  I  have  observed  and 
made  close  observation  of  about  33  tank  carriers 
of  the  type  shown  in  Plaintiff's  Exhibit — Defend- 
ant's Exhibits  D-1  to  D-4  inclusive. 

Q.  Do  they  have  a  circular  base  plate  support- 
ing a  plurality  of  cylindrical  gas  tanks  1 

A.  Yes,  they  do.  Shall  I  point  out  in  the  photo- 
graph and  mark  it  where  I  find  that  supporting 
plate? 

Q.  I  think  it  would  be  well  if  you  have  a  large 
enough  picture  of  one  to  do  that. 

A.     Yes,  this  is  a  very  good  picture. 

Q.     Then  mark  the  supporting  plate  A. 

A.  I  will  now  mark  the  [112]  supporting  plate 
on  Defendant's  Exhibit  B-1  with  the  letter  A.  In- 
cidentally, there  are  several  of  the  carriers  shown 
in  that  same  photograph,  but  I  have  added  the  "A" 
to  the  one  in  the  upper  right-hand  corner. 

Q.  What  means  do  those  holders  use  for  holding 
cylindrical  tanks  in  fixed  upright  position  on  top 
of  that  i^late  you  marked? 

A.  A  means  which  is  substantially  the  same  as 
that  used  by  the  defendant  in  this  case,  that  is, 
extending  upwardly  from  the  base  plate  A  there 
is  a  standard.  Projecting  outwardly  from  the 
standard  there  is  a  wing  forming  a  socket  for  each 
of  the  tanks,  and  at  the  upper  end  of  the  tanksi 
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there  is  a  strap  surromicling  the  tanks  which  en- 
gages the  outwardly  extending  wings  to  clamp  the 
tanks  to  that  carrier. 

Mr.  Boyken:  May  I  ask  has  the  witness  ac- 
tually seen  these  or  is  he  describing  the  photo- 
graphs ? 

Mr.  Lassagne:  He  has  testified  he  has  seen 
them. 

Mr.  Boyken:  Q.  Were  you  there  when  the 
photograph  was  taken,  Mr.  Doble? 

A.     No,  Mr.  Boyken,  I  was  not. 

Q.     You  have  seen  it  recently?  A.     Yes. 

Q.     Was  it  the  same  as  it  is  in  the  photograph? 

A.  As  far  as  I  can  tell  from  the  photograph  it 
is  identically  the  same. 

Mr.  Boyken:  I  see  no  good  in  describing  this 
photograph  unless  you  have  seen  those,  yourself. 

Mr.  Lassage:  He  has  testified  he  has  seen  the 
devices. 

The  Witness:  I  have  seen  the  devices,  a  great 
many  of  them.  [113] 

Mr.  Lassagne:  Q.  Does  the  handrail  structure 
of  the  defendant's  device,  which  handrail  struc- 
ture surrounds  the  valves  of  the  tanks  mounted  in 
the  Stuart  holder,  constitute  the  mechanical  equiva- 
lent of  the  upper  plate  designated  6  in  the  Jose- 
phian  patent?  A.     No,  it  does  not. 

Q.     Why  do  you  say  that  it  does  not? 

A.  It  does  not  for  the  reason  that  the  upper 
rail  which  you  have  referred  to  on  the  Stuart  de- 
vice for  protecting  the  valves  may  be  entirely  re- 
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moved  and  the  clamping  means  provided  for  the 
tanks  will  still  effectively  hold  the  tanks  in  their 
clamped  })osition.  There  is  no  relationship  whatso- 
ever between  the  handrail  and  the  clamping  means 
for  the  tanks  or  cylinders. 

Q.  Now,  will  you  point  out  where  you  find  in 
the  Josephian  device  the  thing  described  in  the 
language  of  the  patent  as  a  basal  member  fastened 
to  the  bottom  of  said  lower  plate  and  having  a 
circular  peri^Dhery  centrally  located  with  respect  to 
the  periphery  of  said  plate  to  support  said  truck 
in  ui)right  stable  position,  said  truck  having  a 
second  stable  position  when  tilted  to  rest  on  both 
of  said  peripheries  only? 

A.  Yes.  As  I  have  pointed  out  before,  the  Jose- 
phian truck  is  provided  with  a  circular  track  11. 
It  is  also  provided  with  a  base  plate  8,  to  w^hich 
a  circular  track  is  welded.  I  am  now  pointing  on 
the  model  Defendant's  Exhibit  G  to  the  circular 
track  11  and  to  the  place  on  the  model  where  that 
circular  track  is  welded  to  the  base  plate.  That 
structure  [114]  is  so  proportioned,  as  called  for 
in  the  patent,  that  when  the  unit  is  tilted  from  a 
first  vertical  position  to  a  tilted  position,  that  the 
-center  of  gravity  which  I  can  point  out  on  the  en- 
larged photostat  of  the  Josephian  patent  on  the 
easel — the  center  of  gravity  of  the  Josephian  truck 
is  indicated  in  Fio-.  1  of  the  patent  with  a  large  dot, 
slightly  above  the  center  of  the  tank  structure,  and 
is  indicated  or  designated  by  the  numeral  15,  and 
in  Fig.  1  the  center  of  gravity  rests  within  the 
center  line  of  the  structure.   The  Josephian  patent 
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defines  that  the  diameter  or  the  height  of  the  cir- 
cular track  11  must  be  such  with  relation  to  the 
diameter  of  the  lower  plate  8  that  when  the  unit 
or  truck  is  tilted  to  a  second,  or  what  we  might 
call  a  second  stable  position  as  shown  in  Fig.  3, 
a  vertical  line  dropped  from  the  center  of  gravity 
indicated  by  the  numeral  15  will  lie  between  the 
point  of  contact  of  the  circular  track  11,  which  is 
indicated  on  the  patent  by  the  numeral  17,  and  the 
point  of  contact  20  of  the  bottom  plate  8  with  the 
supporting  mem])er  16. 

That  particular  relationship,  which  is  so  thor- 
oughly defined  in  the  Josephian  patent,  brings  the 
effective  center  of  gravity  between  the  .contact 
point  17,  the  contact  point  20,  and  as  a  result  the 
truck  is  given  a  second  stable  position  and  wi]'! 
remain  as  Defendant's  Model  G  remains  in  a  tilted 
position,  and  likewise  Plaintiff's  Exhibit  8  will 
remain  in  that  same  tilted  position  or,  as  called  in 
the  patent,  the  [115]  second  stable  position,  and 
those  structures,  both  the  model,  the  device  of  the 
patent,  and. the  commercial  structure  manufactuied 
by  the  Josephian  Company  will  remain  in  those 
stable  tilted  positions  until  a  force  is  applied  to; 
swing  the  center  of  gravity  back  to  a  point  slightly 
to  the  center  side  of  the  point  of  contact,  at  which 
time  the  unit  will  return  to  its  first  stable  position. 

I  will  demonstrate  with  the  model,  pressing  on 
the  upper  end,  turning  it  gradually,  that  we  are 
approaching  a  balance  where  the  unit  will  almost 
stand  up  by  itself,  and  when  I  tilt  it  sligiitly  beyond 
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that,  the  unit  will  rock  to  its  first  or  normal  stable 

position. 

Q.  Do  you  find  in  the  specification  of  the  Jose- 
l)hian  patent  in  suit  any  definition  of  what  is  meant 
by  a  second  stable  position?  A.     Yes,  I  do. 

Q.  Will  you  point  out  and  briefly  read  from 
that  part  of  the  specification  so  that  we  may  know 
where  it  is? 

A.  I  am  reading  from  the  Josephian  patent, 
page  2,  column  1.  line  59: 

*'In  any  event,  the  advantageous  result  of  my 
invention  can  be  accomplished  by  so  designing  the 
lower  plate  and  its  attached  track  so  that  there  will 
be  a  second  stable  position  such  as  that  shown  in 
Fig.  3  after  the  tank  has  been  tilted." 

This  simply  means  that  the  center  of  gravity  15 
is  to  [116]  lie  between  the  vertical  lines  erected 
from  the  contacts  7  and  20. 

Q.  Is  the  point  of  contact  7  properly  identified 
in  the  part  of  the  specifications  from  which  you 
just  read? 

A.  No,  that  is  an  error  in  the  patent.  The  point 
of  contact  referred  to  is  No.  17  and  not  7. 

Q.     How  do  you  know  that? 

A.  Because  the  patent  states  in  another  portion 
describing  that  point  of  contact,  j^rincipally  be- 
tween the  lines  15  and  20,  the  first  column,  the 
second  page  of  this  Josephian  patent,  and  in  other 
parts  of  the  patent. 

The  Court:  Q.  7  is  really  the  i^oint  where  the 
valve  comes  through,  isn't  it? 


William  JosepJiian  123 

(Testimony  of  William  A.  Doble.) 

A.  Yes,  your  Honor,  and  17,  you  will  notice,  in 
Fig.  3,  is  the  point  of  contact.  Both  the  drawings 
and  the  specifications  indicate  that  the  figure  17 
represents  the  point  of  contact  of  the  circular  track 
11  with  the  support  16. 

The  Court:  It  is  apparently  a  typographical 
error. 

The  Witness :     That  is  what  it  is,  your  Honor. 

Mr.  Lassagne:  In  his  cross-examination  Mr. 
Josephian  characterized  what  he  meant  by  a  stable 
tilted  position  as  follows,  reading  from  page  52  of 
yesterday's  transcript,  line  21: 

"Q.  Incidentally,  what  do  you  regard  as  a  stable 
position  as  the  word  is  used  in  that  patent?  [117] 

"A.  I  regard  stable  position  with  regard  to  the 
patent  as  a  place  where  the  unit  stops  and  a  greater 
force  has  to  be  applied  in  order  to  bring  it  on  over 
before  it  falls  down. 

"Q.  Don't  you  understand  the  term  'stable'  as 
describing  a  position  in  which  it  will  stay  if  you 
take  your  hands  off  of  it? 

"A.     Not  necessarily." 

Do  you  agree  with  Mr.  Josephia's  definition  of 
what  the  term  "stable  position"  means? 

A.  Absolutely  not.  His  own  patent  does  not 
agree  with  him.  His  own  patent  defines  a  stable 
position  as  one  in  which  the  device,  as  I  have  illus- 
trated, and  in  which  Defendant's  Model  G  now 
stands,  as  a  stable  position,  where  it  will  rest  in 
that  position  until  an  outside  force  is  applied  to 
move  it  to  some  other  position. 
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Q.  Do  you  find  anything  in  the  defendant's  de- 
vice in  evidence  as  Plaintiff's  Exhibit  7  susceptible 
of  being  described  by  the  language  "A  basal  mem- 
ber fastened  to  the  bottom  of  said  i^late  and  having 
a  circular  periphery  centrally  located  with  resi^ect 
to  the  periphery  of  said  jilate  to  sujoport  said  truck 
in  ujpright  stable  position,  said  truck  having  a 
second  stable  position  when  tilted  to  rest  on  both 
said  peripheries  only'"? 

Mr.  Boyken:  Are  you  reading  from  the  claim 
of  the  patent? 

Mr.  Lassagne:     Yes. 

Mr.  Boyken:     Which  claim  is  that?  [118] 

Mr.  Lassagne:     Claim  2,  I  believe. 

A.  No,  the  Stuart  structure,  the  defendant's 
structure,  does  not  include  that  specification,  for 
this  reason — and  that  is  really  the  essence  of  the 
entire  invention.  I  will  demonstrate  with  Defend- 
ant's Exhibit  H.  If  I  apply  a  force  to  tilt  that 
structure  from  its  normal  stable  position  where 
the  tanks  are  upright  until  the  lower  ring  or  sup- 
porting base  engages  the  floor  or  supporting  mem- 
ber and  remove  my  hand,  the  unit  will  immedia (ely 
and  definitely  return  to  its  first  stable  position.  I 
would  like  to  demonstrate  that  with  a  large  model 
also  to  show  how  it  corresponds  to  the  small  model 
which  we  have  produced  as  Defendant's  Exhibit  H. 

Q.     Please  do  so. 

A.  I  am  now  applying  a  force  to  Plaintiff's  Ex- 
hibit 7  to  tilt  Plaintiff's  Exhibit  7  from  its  normal 
vertical  position  to  a  i:)oint  at  which  the  outer  edge 
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or  periphery  of  the  lower  base  member  engages 
the  aluminum  i^late  on  the  floor.  Now,  I  will  raise 
the  tank-holding  mechanism  and  it  will  be  noted 
the  manner  in  which  the  unit  returns  to  its  one 
and  only  stable  position. 

Defendant's  device  does  not  include  the  structure 
which  you  have  read  because  it  does  not  meet  with 
that  definite  specification  set  forth  in  that  portion 
of  the  claim,  namely,  that  the  unit  will  have  a 
second  stable  position,  and  to  make  the  unit  have 
a  second  stable  position  the  Josephian  device  of 
the  patent  definitely  proportions  either  the  diam- 
eter of  the  circular  [119]  track  or  the  height  or 
depth  to  which  the  circular  track  projects  below 
the  lower  surface  of  the  base  plate.  That  is  a  defi- 
nite relationship  with  the  periphery  of  the  lower 
plate.  Now,  that  nmst  be  maintained  in  a  certain 
order  so  that  you  can  obtain  the  claimed  features 
of  the  Josephian  patent,  namely,  that  when  the 
device  is  rocked  from  its  first  stable  position,  the 
center  of  gravity  may  traverse  the  point  of  contact 
of  the  circular  track  and  then  move  to  a  second 
stable  position.  That  is  totally  missing  from  de- 
fendant's structure,  as  I  have  demonstrated.  It 
will  not  stay  in  a  second  stable  position.  It  has  no 
second  stable  i30sition. 

The  Court:  Q.  Before  you  leave  that,  irrespec- 
tive of  the  claim  of  the  patent,  what  is  the  mechani- 
cal difference  between  the  two  rings? 

A.  That  is  a  good  ijoint,  your  Honor.  The  me- 
chanical difference  is  that  the  right  on  defendant's 
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device   is  made   substantially  with  less  height,   so 

that  the  center  of  gravity  will  not  swing  over  the 

contract  poiiit  17.    There  is  a  definite  mechanical 

limitation  so  that  that  structure  cannot  be  put  in 

a  position  where  the  device  swings  to  a  second  stable 

position. 

Q.  If  the  ring-  that  is  on  the  defendant's  device 
were  widened  so  that  the  proportion  would  he  the 
same,  as  in  the  case  of  plainti:ff's  device,  it  would 
result  in  the  center  of  gravity  that  would  enablei 
it  to  have  the  secondary  position  of  plaintiff's  de- 
vice ? 

A.  That  is  the  point.  It  takes  a  minor  [120] 
change  in  the  structure  to  bring  about  that  advan- 
tageous feature,  which  is  the  claimed  feature,  and 
which  is  the  essence  of  that  patent  all  the  way 
through. 

Q.  The  fact  that  there  is  a  flat  surface  on  the 
bottom  of  the  ring  of  the  defendant's  device  is 
immaterial  ? 

A.  It  is  immaterial.  That  could  be  a  ring  just 
as  well. 

Q.  If  this  were  a  rounded  surface  but  of  the 
same  width,  it  would  have  the  same  effect  as  it 
has  with  a  flat  surface? 

A.  Yes,  your  Honor.  Defendant's  device  is  made 
with  the  depression  in  the  bottom  plate  because  it 
is  an  economical,  inexpensive,  readil^v  fabricated 
base. 

Q.  Do  you  mean  it  would  be  easier  to  make  this 
round  surface  than  a  flat  surface? 
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A.  No,  your  Honor,  it  is  just  as  easy  to  make 
it  either  way.  With  a  flat  surface  it  has  this  ad- 
vantage: You  have  a  better  support.  Say  on  a 
wooden  floor  you  have  a  little  more  supporting  area 
with  a  flat  surface  than  you  would  have  with  a 
ring  such  as  used  in  the  Josephian  structure  where 
it  is  round,  and  you  only  have  a  line  contact  with 
the  supporting  surface  instead  of  a  flat  broad  sur- 
face such  as  defendant's  structure  has. 

Q.  I  will  ask  this  next  question  with  some  hesi- 
tation, because  I  am  afraid  your  Honor  may  regard 
it  as  too  elementary,  but  I  think  it  is  highly  de- 
sirable for  the  record. 

The  Court:  Don't  take  that  for  granted,  because 
you  will  remember  that  famous  story  about  the 
lawyer  who  went  to  the  [121]  Supreme  Court  and 
who  wanted  to  tell  the  judges  about  some  simple 
statutory  provision,  and  the  judges  said,  '*You  do 
not  have  to  tell  us  about  that.   We  know  that." 

The  lawyer  said,  "I  made  that  mistake  in  the 
court  below  and  I  want  to  be  sure  about  it." 

So  you  go  ahead  and  ask  the  elementary  question. 

Mr.  Lassagne:  Q.  I  woud  like  to  have  you  ex- 
plain, Mr.  Doble,  with  reference  to  this  text  entitled, 
"Experimental  Mechanics",  published  by  Macmil- 
lan  &  Company,  in  1888,  what  is  meant  by  the  term 
"Center  of  gravity  of  an  object"? 

A.  Referring  to  the  text  entitled,  "Experimen- 
tal Mechanics",  published  by  Sir  Robert  Stall  well 
Ball  in  1888,  defines  the  center  of  gravity  as  io]- 
low^s,  and  I  am  reading  from  page  57: 
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"Center  of  Gravity.  We  proceed  to  an  experi- 
ment which  will  give  an  insight  into  the  curious 
property  of  gravity.  I  have  here  a  sheet  of  iron, 
Fig.  27.  Five  small  holes,  A,  B,  C,  D,  and  E,  are 
punched  at  different  positions  on  the  margin." 

Q.  I  suggest  that  you  refer  to  the  blackboard 
diagram  which  we  have  drawn  from  the  book. 

A.  I  have  drawn  on  the  ])lackboard  a  diagram 
which  in  a  way  corresponds  to  Fig.  27  in  the  book. 
My  diagram  is  not  quite  perfect,  but  it  represents 
what  the  book  is  talking  about.  The  five  small  holes 
in  the  plate  are  indicated  by  A,  B,  C,  D,  and  E, 
and  those  are  around  the  margin  of  an  irregular, 
say,  sheet  metal  plate.  [122] 

"Attach  to  the  framework  a  small  pin,  from 
which  I  can  suspend  the  iron  plate  by  one  of  its 
holes  A.  In  back  of  the  plate  there  is  a  supj^orting 
structure  which  is  a  small  pin,  which  projects 
through  the  hole  A  in  the  plate.  The  plate  is  not 
supported  in  any  other  way.  It  is  free  to  swing. 
It  hangs  freely  from  the  pin,  around  which  it  can 
easily  turn.  I  find  there  is  one  position,  and  only 
one,  in  which  the  plate  will  rest." 

In  other  words,  ending  the  quotation  for  the 
moment,  there  is  only  one  position  with  the  pin  A 
and  the  plate  3  at  which  it  would  rest.  That  would 
be  a  stable  position. 

Continuing  with  the  reading: 

"If  I  now  withdraw  it  from  that  position  it  will 
return  there  after  a  few  oscillations." 

In  other  words,  it  will  be  like  a  pendulum.    If 
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the  plate  were  swmig  to  either  side,  it  would  swing 
back  and  forth  until  it  again  returned  to  its  point 
of  equilibrium,  and  I  might  interpose  here  that  in 
swinging  the  plate,  each  time  you  will  be  lifting, 
which  will  later  be  pointed  out  as  the  center  of 
gravity.  Force  must  be  applied  to  lift  that  center 
of  gravity  from  its  stable  point. 

"In  order  to  mark  this  position  I  suspend  a  line 
and  plummet  from  the  pin." 

Interposing  again,  I  indicate  on  the  blackboard 
a  line  extending  from  A  down  to  a  weight.  [123] 

Continuing  with  the  reading:  "Having  rubbed 
the  line  with  chalk" — in  other  words,  we  rub  the 
line  with  chalk — "I  allow  the  line  to  come  to  rest 
in  front  of  the  plate.  I  then  flip  the  string  against 
the  plate  and  then  produce  a  chalk  mark.  This,  of 
course,  traces  out  a  vertical  line  A-P." 

The  point  P  is  the  center  point,  which  I  have 
now  indicated  on  the  sketch  on  the  blackboard. 

"I  now  remove  that  plummet  and  suspend  the 
plate  from  the  last  hole  B." 

We  will  now  remove  the  plate,  take  it  off,  and 
move  the  plate  until  point  B  engages  the  pin  in 
the  same  manner. 

"I  repeat  the  process,  thus  drawing  a  second 
chalk  line  B-P,  and  so  on  with  the  other  holes," 
until  we  get  five  lines  on  our  plate. 

"and  thus  obtain  five  lines  across  the  plate  repre- 
sented by  dotted  lines  in  the  figure.  It  is  a  very 
remarkable  circumstance  that  these  five  lines  all 
intersect  at  the  same  point  P." 
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I  am  trying  to  draw  the  five  lines  so  that  they 
will  all  intersect  at  the  point  P. 

"This  remarkable  point  is  called  the  center  of 
gravity  of  the  plate,  and  the  result  at  which  we 
have  arrived  may  be  expressed  by  saying  that  the 
vertical  line  from  the  point  of  suspension  always 
passes  through  [124]  the  center  of  gravity.  At  the 
center  of  gravity  P  a  hole  has  been  bored,  and  when 
I  place  a  supporting  pin  through  the  hole  you  will 
see  that  the  plate  will  rest  indefinitely  in  all  posi- 
tions. This  is  a  curious  property  of  the  center  of 
gravity.  The  center  of  gravity  may  in  this  respect 
be  contrasted  with  another  hole  Q. " 

And  then  in  the  figure  the  author  draws  a  small 
hole  Q  to  the.  side  of  the  P,  which  I  will  now  place 
and  so  designate  on  the  blackboard. 

"The  center  of  gravity  may  in  this  respect  be 
contrasted  with " 

I  guess  I  did  not  start  reading  in  the  right 
place 

"The  center  of  gravity  may  in  this  respect  be 
contrasted  with  another  hole  Q,  which  I  have  just 
drawn,  which  is  only  an  inch  distance  from  the 
hole  P.  When  I  suspend  the  plate  by  this  hole — 
that  is  the  hole  Q — it  has  only  one  position  of  rest. 
That  is,  when  the  center  line  P  is  vertical  beneath 
Q.  Thus  the  center  of  gravity  differs  remarkably 
from  any  other  point  in  the  plate." 

In  other  words,  if  we  put  a  pin  through  the  hole 
Q,  the  plate  will  immediately  swing  down  until  the 
vertical  line  extends  .through  P  to  Q. 
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Q.  Now,  Mr.  Doble,  what  is  the  position  of  the 
center  of  gravity  [125]  of  the  Josephian  unit  illus- 
trated in  his  patent  drawing  controlling  in  deter- 
mining whether  the  unit  will  be  stable  in  its  tilted 
position  as  shown  in  Fig.  3  of  the  patent  drawing? 

A.  Referring  to  Fig.  3  of  the  Josephian  patent 
and  pointed  out  on  the  enlargement  thereof  on  the 
easel,  it  will  be  observed  that  the  vertical  line  from 
the  support  passing  through  the  center  of  gravity 
15  lines  between  the  contact  point  17  of  the  track 
11  and  the  contact  line  of  the  bottom  plate  20,  with 
the  same  support  16.  Therefore,  the  structure  will 
rest  stably  and  definitely  in  that  position  until  a 
force  is  applied  which  will  cause  the  center  of 
gravity  to  rise  about  the  point  17  if  the  unit  is 
tilted  toward  its  first  stable  position  or  rise  from 
a  point  acting  as  the  hinge  at  20  if  the  unit  is 
swung  all  the  way  over.  In  order  to  cause  the  center 
of  gravity  to  rise,  it  requires  force,  either  manually 
or  by  some  other  means,  and  therefore  a  stable 
position  is  arrived  at  when  the  center  of  gravity 
reaches  its  lowest  point  with  relation  to  the  sup- 
port and  requires  a  force  to  lift  that  center  sup- 
port for  moving  it  to  shift  its  location  between 
those  two  points. 

Q.  In  the  Stuart  device,  Plainti:ff's  Exhibit  7, 
when  it  is  moved  to  the  position  where  the  edge  of 
the  tank  supporting  plate  and  the  depression  por- 
tion of  that  plate  are  both  in  contact  with  the  sup- 
porting floor,  where  is  the  center  of  gravity  of  tliat 
unit  ? 
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A.  The  center  of  gravity  of-  that  [126]  unit — 
I  can  illustrate  on  the  same  Figure  3 — would  not 
lie  between  the  points  17  and  20,  but  would  lie  be- 
tween the  point  17  and  the  center  line  of  the  track. 
It  would  probably  be  at  a  point  which  I  will  indi- 
cate on  this  drawing  at  "30,"  because  in  the  Stuart 
structure  we  do  not  have  the  circular  track  so  pro- 
portioned in  relation  to  the  periphery  of  the  lower 
plate  8  that  the  center  of  gravity  can  be  swung  to 
a  point  beyond  the  j^oint  of  contact  of  that  circular 
track  with  the  support.  It  at  all  times  remains  on 
the  center  side  of  that  track  contact  with  the  sup- 
port. 

Mr.  Lassagne:  Inasmuch  as  the  witness  has 
ilhistrated  his  testimony  by  marking  on  this  en- 
largement of  a  sheet  of  the  Josephian  patent  draw- 
ings, I  would  like,  with  Mr.  Boyken's  consent,  to 
offer  it  in  evidence  as  defendant's  exhibit  next  in 
order. 

The  Court:     Hasn't  that  been  admitted? 
Mr.  Lassagne:     No,  this  was  merely  illustrative 
before. 

The  Court:     Let  it  be  marked. 

(Tlie  document  was  received  in  evidence  and 
marked  Defendant's  Exhibit  I.) 

Mr.  Lassagne:  Q.  Now,  referring  to  the  draw- 
ing which  was  admitted  in  CAddence  yesteday  as 
Plaintiff's  Exhibit  6,  which  jjurports  to  represent 
the  defendant's  structure,  have  you  made  a  com- 
parison of  that  drawing  with  the  blueprint  of  the 
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defendant's    device   which   is   in   evidence    as    De- 
fendant's [127]  Exhibit  El 

Mr.  Boyken:     Your  Honor,  this  is  pointless. 

The  Court:  Yes,  I  do  not  think  you  need  to  go 
into  that.  He  said  it  was  not  accurate  as  to  dimen- 
sions. The  blueprint  which  you  offered,  and  the 
testimony  supported  it,  showed  it  was  inaccurate. 
I  think  with  that  statement  in  the  record  there  is 
no  point  in  taking  up  the  time  on  that.  So  far  as 
accuracy  of  dimensions  is  concerned,  the  court  will 
consider  the  bluei^rint  which  you  have  produced. 
Counsel's  exhibit  is  only  to  show  generally  how  it 
looked  rather  than  being  an  accurate  portrayal. 

Mr.  Lassagne:  Your  Honor,  it  is  more  than  a 
question  of  dimensional  accuracy.  It  is  a  question 
of  the  relative  proportion  of  parts,  which  is  ex- 
tremely important  in  this  case,  and  that  drawing 
to  me  is  so  obviously,  in  the  light  of  three  or  four 
answers,  I  can  elicit  here  evidence  of  the  over- 
reaching of  it.  I  feel  it  extremely  desirable  to  have 
a  very  short  point  on  it. 

The  Court :  You  can  do  it,  but  you  are  protected 
in  the  record  by  the  statement  of  the  court  and  the 
statement  of  counsel,  and  the  models  are  before  the 
court.  I  can  see  what  the  models  look  like.  It  seems 
to  me  you  are  fully  protected  in  the  record  on  that, 
so  that  it  is  unnecessary  to  point  out  on  the  dia- 
gram something  that  is  admitted  already,  namely, 
that  it  is  not  clear [128] 

Mr.  Lassagne :  Just  the  extent  of  departure  then. 
I  will  cut  it  down  to  take  as  little  time  as  possible. 
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The  Court:  Have  the  witness  it  does  not  cor- 
rectly represent  the  proportions,  or  something  of 
that  kind,  if  you  want  that. 

Mr.  Lassagne : '  Q.  Understanding  that  you  have 
made  a  comparison  of  this  drawing,  Mr.  Doble, 
with  the  blueprint  of  the  defendant's  device  in  evi- 
dence as  Defendant's  Exhibit  E,  will  you  indicate 
with  reference  to  the  illustration  of  the  depth  of  the 
depression  in  defendant's  base  plate,  wdth  reference 
to  the  diameter  of  the  plate,  what  percentage  of 
exaggeration  there  is  present  in  this  drawing,  if 
any? 

A.  I  have  made  the  comparison  which  you  have 
stated  and  I  fhid  an  error  of  58%  percent  in  the 
depth  of  the  depression  in  the  plate  shown  in  Fig. 
4  on  that  exhibit. 

Q.  Will  you  mark  on  the  exhibit  with  pencil 
the  particular  dimensions  to  which  you  have  re- 
ferred and  the  percentage  of  its  exaggeration? 

A.  I  have  now  marked  on  Plaintiff's  Exhibit  6 
the  dimensions  from  the  lower  side  of  the  base  plate 
to  the  bottom  of  the  deformed  portion  of  that  plate, 
and  I  find  an  error  or  exaggeration  there  of  58  and 
approximately  a  half  percent,  wiiich  might  mate- 
rially change  the  mode  of  operation  of  defendant's 
structure. 

Q.  Now,  Mr.  Doble,  considering  particularly  the 
basal  member  fastened  to  the  bottom  of  the  base 
plate  of  the  patented  device,  [129]  on  the  one  hand, 
and  the  tank-supporting  plate  with  its  circular  de- 
pression embodied  in  the  defendant's  device  on  the 
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other  hand,  is  it  3^our  opinion  that  they  perform 
substantially  the  same  function  in  substantially  the 
same  way  to  obtain  the  same  results,  or  that  they 
perform  different  functions,  or  in  a  different  way, 
or  produce  a  substantially  different  result? 

Mr.  Boyken:  Isn't  that  the  conclusion  of  the 
court,  really,  that  determines  the  question  of  in- 
fringement? I  do  not  mind  hearing  this  witness' 
opinion  on  it,  but  it  seems  to  me  the  question  is 
incompetent,  because  that  is  just  what  the  court 
is  to  decide. 

Mr.  Lassagne:  It  is  a  question  on  which  the 
witness  is  expected  to  assist  the  court,  because  they 
are  all  mechanical  and  engineering  considerations. 

The  Court:  I  think  it  does  somewhat  invade  the 
province  of  the  court,  but  let  him  answer. 

The  Witness:  The  defendant's  structure  is  struc- 
turally different.  It  operates  by  a  different  mode  of 
operation  and  produces  a  different  result. 

Mr.  Lassagne:     You  may  cross-examine. 

The  Court:  We  will  take  the  morning  recess 
at  this  time. 

(Recess.)  [130] 

Cross  Examination 

Mr.  Beckley:  Q.  Mr.  Doble,  I  show  you  again 
Defendant's  Exhibits  B-1  through  B-4,  which  I  be- 
lieve you  testified  were  units  in  use  at  the  Western 
Pipe  and. Steel  Company;  is  that  right? 

A.     That  is  correct. 

Q.  I  believe  you  also  testified  that  you  had  seen 
those  types  of  devices  in  operation? 
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A.     Yes,  I  have. 

Q.  Can  you  tell  me  whether  or  not  the  tanks 
which  are  shown  on  those  photographs  were  mani- 
folded together? 

A.     Some  of  them  were,  not  all  of  them. 

Q.  Are  the  tanks  which  are  shown  in  those 
photographs   all   of  the   same  type? 

A.  No.  The  unit  is  equipped  with  four  tanks 
for  oxygen  and  one  for  acetylene.  The  acetylene 
tank  is  a  little  larger  in  diameter  and  a  little  shorter 
in  height. 

Q.     So  those  have  not  been  manifolded  together? 

A.  No.  The  acetylene  would  not  be  manifolded 
with  the  oxygen,  but  the  four  oxygen  tanks  would 
be  manifolded  together.  In  some  of  the  units  I  saw 
they  had  all  tanks  of  oxygen  and  none  of  acetylene 
in  each  carrier. 

Q.     Where  did  you  see  those  units? 

A.     At  the  same  place. 

Q.     AVhere  was  that? 

A.  The  plant  of  the  Western  Pipe  and  Steel 
Company,  South  San  Francisco. 

Q.     At  what  time  was  that? 

A.     Time  of  day  or  time  of  year? 

Q.     No.    Time  of  year? 

A.  I  made  a  note  of  that.  It  was  on  [131]  Feb- 
ruary 8  and  we  arrived 

Q.     Of  what  year? 

A.  Of  this  year,  1946;  we  arrived  at  the  plant 
at  two  o'clock. 
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Q.  The  miits  which  you  saw  were  all  single  in 
February  of  this  year'? 

A.     That  is  correct. 

Q.  In  moving  those  units  about  how  was  that 
accomplished  ? 

A.  In  transporting  them  or  conveying  them  the 
unit  was  provided  with  an  "I"  at  the  upper  end 
of  the  standard  and  lifted  by  a  crane.  However, 
if  they  were  to  be  moved  an  inch  or  so  the  operator 
could  move  them  the  same  as  these  units  are  moved, 
by  edging  over  the  device. 

Q.     They  were  actually  tilted  and  rolled? 

A.  Well,  you  don't  have  to  tilt  those  to  roll 
them.  You  inch  them  over  to  alignment  onto  the 
pipe  line.  That  would  only  be  about  the  distance, 
not  a  considerable  distance. 

Q.  Are  you  referring  now  to  plaintiff's  Exhibit 
7  and  plaintiff's  Exhibit  8? 

A.  Yes.  I  can  demonstrate  what  I  mean  by  shift- 
ing them  without  tilting. 

Q.     You  can  shift  them  without  tilting? 

A.     Without  materially  tilting  them,  yes. 

Q.  I  wonder  if  you  would  demonstrate  that  to 
the  Court? 

A.  I  would  be  very  glad  to.  First  I  will  demon- 
strate on  Plaintiff's  Exhibit  7.  If  the  manifolding 
pipe  was  slightly  out  of  line  with  the  valve  the 
unit  can  be  switched  or  shifted  on  its  base  by  apply- 
ing a  twisting  force  to  the  edge.  That  is  [132]  the 
way  it  is  usually  moved.  When  they  are  spotting  a 
unit  in  the  plant  to  line  it  up  with  the  manifold 
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in  the  same  way  I  now  shift  the  plaintiff's  device, 
Plaintiff's  Exhibit  8,  in  the  same  way  an  operator 
may  shift  the  carrier  of  the  unit  at  the  plant  of 
the  Western  Pipe  and  Steel  Company  which  are 
shown  in  Defendant's  B-1  to  B-4. 

Q.  On  your  direct  examination  you  were  demon- 
strating to  the  Court  that  Defendant's  Exhibit  Gr 
could  be  rolled  along  if  it  was  desired  to  move  that 
unit  either  in  the  model  or  in  a  full  sized  unit  on 
the  lower  track,  and  I  would  like  to  ask  whether 
or  not  the  defendant's  device  could  not  be  rolled 
along  in  that  same  manner  on  the  track  along  the 
depression,  the  lower  portion  of  this  base  plate? 

A.  No,  it  can't  in  the  same  manner,  for  as  I 
pointed  out,  the  particular  feature  of  Josephian's 
device  is  to  provide  proportioning  of  a  track  with 
relation  to  the  periphery  of  the  base  so  the  unit 
may  be  tilted  until  the  center  of  gravity  is  directly 
over  the  contact  point  of  that  track  with  the  sup- 
port. Then  it  requires  merely  a  turning  action  to 
transport  that  to  the  new  locality,  whereas  in  De- 
fendant's structure,  and  I  will  demonstrate  with 
Defendant's  Exhibit  H,  which  is  a  rather  small 
model  of  Defendant's  commercial  device,  the  bottom 
plate  is  not  proportioned  with  relation  to  the  peri- 
phery of  the  outer  plate  to  enable  accomplishment 
of  that  result.  In  other  words,  in  defendant's  device 
it  cannot  be  tilted  until  the  center  of  gravity 
[133]  reaches  the  point  of  contact  with  the  de- 
pression referred  to.  Therefore,  unlike  Plaintiff's 
device  that  merely  may  be  twirled  and  in  twirling 
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Defendant's  Exhibit  G  for  transportation,  Defend- 
ant's nnit  in  being  rotated  must  always  be  main- 
tained in  its  tilted  position.  It  requires  two  forces 
against  a  single  force  to  advance  the  unit  along 
the  ground. 

Q.  When  I  asked  the  question  to  which  you 
have  just  given  this  statement  I  don't  believe  that 
I  mentioned  anything  about  the  center  of  gravity. 
I  asked  you  w^hether  or  not  the  defendant's  device 
could  be  rolled  along  the  depression  at  the  bottom 
of  the  base  plate  w^hile  it  was  tilted  to  transport 
it  from  one  plac  eto  another'? 

A.  I  believe  you  said  in  the  same  manner.  It 
is  not  transported  in  the  same  manner. 

Q.     Will  you  answer  the  question  I  just  asked? 

A.  Answering  your  new  question,  Defendant's 
device  may  be  rolled  on  its  point  of  contact  of  the 
depression  wdth  the  support  by  the  operator  apply- 
ing force  from  two  directions. 

Q.  How  much  force  is  this  new^  additional  force 
which  you  apply'?  I  believe  you  stated  on  direct 
examination  that  that  might  be  as  small  as  five 
pounds '? 

A.  That  is  not  correct.  I  stated  it  might  be  as 
low  as  six  pounds.  Demonstrating  with  Defendant's 
Exhibit  H.  that  holds  the  model  in  the  tilted  posi- 
tion under  the  most  favorable  conditions  that  we 
were  able  to  arrive  at,  it  required  six  to  eight  pounds 
force.  However,  in  moving  the  unit,  rotating  the 
unit,  it  would  not  be  advisable  [134]  to  tilt  it  to 
the  position  wdiich  the  periphery  of  that  low^er  plate 
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engaged  the  support  and  engages  the  ground;  it 
would  he  ])etter  to  balance  the  unit  something  in 
that  position,  which  would  require  a  greater  force 
(denionstrationg).  However,  the  units  are  never 
transported  that  way.  They  are  always  transported 
by  a  truck. 

Q.     You  say  they  are  never  transported  that  way  ? 

A.     Any  distance,  yes.   Just  a  foot 

Q.     Wliat  do  you  mean  by  any  distance? 

A.  I  mean  across  the  room  here.  It  is  much 
easier  to  transport  them  on  your  truck. 

Q.  They  may  be  transported  a  couple  of  feet  in 
that  way,  though?  A.     They  could  be. 

Q.  You  were  speaking  in  your  direct  examina- 
tion on  the  position  of  a  line  through  the  center 
of  gravity  when  either  the  defendant's  or  the  plain- 
tiff's units  are  in  a  tilted  position.  If  we  refer  to 
Defendant's  device  when  it  is  resting  both  upon 
the  track  and  the  periphery  of  the  base  plate — you 
marked  on  Defendant's  Exhibit  I  a  Point  30,  at 
which  you  said  you  thought  probably  the  line 
through  the  center  of  gravity  would  pass.  Let  me 
ask  you  whether  or  not  you  have  made  measure- 
ments on  Defendant's  device  to  determine  the  exact 
position  of  this  center  of  gravit}^? 

A.  No,  I  have  not,  but  by  demonstrating  j^ou 
could  very  clearly  or  very  easily  see.  I  am  now 
demonstrating  with  Defendant's  Exhibit  H.  In  tilt- 
ing that  unit  we  never  arrive  at  a  point  where  the 
unit  tends  to  balance  on  the  [135]  edge  of  the  de- 
pression which  contacts  the  supports.  It  always  will 
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return  to  its  fixed  or  permanent  stable  position. 
Therefore,  the  center  of  gravity  is  not  reached.  In 
swinging  from  a  central  position  to  such  a  point  as 
the  Point  17,  referring  to  Defendant's  Exhibit  I, 
it  must  lie  between  the  Point  17  and  the  center  of 
depression.  It  cannot  lie  on  that  point  of  contact 
or  beyond  it.   It  must  lie  within  it. 

Q.  How  far  within  the  peripher}^  of  the  track 
does  it  lie?  A.     I  don 'f  know. 

Q.     Have  you  any  idea? 

A.  No,  I  don't  have  an  idea.  How^ever,  it  is 
some  little  distance  because  of  the  action  you  get 
upon  releasing  the  tank 

Q.  You  never  carried  on  any  experiments  to 
tell  where  that  might  be? 

A.     No,  I  have  not. 

Q.  As  a  matter  of  fact,  you  can't  find  the  center 
of  gravity  of  the  defendant's  device  by  the  method 
which  you  demonstrated  on  the  board? 

A.  No,  you  w^ould  not  obtain  the  center  of  grav- 
ity that  way.  That  was  a  simple  illustration  of  what 
that  center  of  gravity  is  and  how  it  acts. 

Q.  You  referred  in  your  direct  examination  to 
the  term  used  in  the  patent,  "the  second  stable 
position".  Would  you  define  that  for  the  Court, 
what  you  mean  by  "the  second  stable  position"? 

A.  Yes;  I  would  be  glad  to  define  what  I  mean. 
I  will  take  the  patent's  definition  for  it. 

Q.     I  am  asking  you  for  yours. 

A.     Well,    I    agree    with   the    [136]    patent.     It 
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doesn't  matter  what  I — it  is  what  the  patent  says. 

I  agree  with  what  the  patent's  definition  is. 

Q.  Will  you  give  the  Court  your  definition  of 
*'the  second  stable  position'"? 

A.     I  will  read  my  definition  from  the  patent. 

Q.     All  right. 

A.  I  will  read  from  Page  2,  first  column,  starting 
at  Line  59: 

"In  any  event,  the  advantageous  result  of  my  in- 
vention can  be  accomplished  by  so  designing  the 
lower  plate  and  its  attached  track,  so  that  there  will 
be  a  second  stable  position,  such  as  that  shown  in 
Fig.  3  after  the  tank  has  been  tilted.  This  simply 
means  that  the  center  of  gravity  15  is  to  lie  between 
vertical  lines  erected  from  Contacts  7  and  20". 

That  really  means  17  and  20,  it  must  be  a  typo- 
graphical error. 

Q.  Does  that  mean  to  you  that  the  advantageous 
result  could  not  be  accomplished  in  any  other  way? 

A.     I  don't  understand  your  question. 

Q.  I  am  asking,  reading  from  the  patent — I  am 
not  reading  from  the  patent,  but  "the  advantageous 
result  of  my  invention  can  be  accomplished"  by 
doing  these  things  which  you  have  read.  Does  that 
mean  that  it  cannot  be  accomplished  in  any  other 
way  ? 

A.  No,  it  cannot  be  accomplished  in  any  other 
way  that  I  know  of  and  comply  with  the  terms 
of  the  patent  and  its  clear  [137]  specifications. 

Q.  I  am  not  asking  you  that.  I  am  asking  if  in 
accordance  with  your  definition  of  the  term  "the 
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second  stable  position"  whether  the  patent  in  the 
portion  which  you  have  just  read  means  that  the 
advantageous  result  of  the  intention  could  not  be 
accomplished  in  any  other  way  than  is  defined  in 
that  specification. 

A.  I  don't  know  that  I  should  speculate  on  any 
other  ways  that  the  stable  position  may  be  obtained. 
The  patent  defines  how  a  stable  position  is  to  be 
obtained.  That  is  the  teaching  in  the  patent.  That 
is  the  teaching,  the  way  it  ought  to  be  done.  Whether 
it  may  be  done  some  other  way  is  immaterial.  I 
am  not  interested  in  it. 

Q.     You  don't  know  whether  it  can  be? 

A.     I  have  never  investigated  it. 

Q.  Does  the  term  ''stable  position"  to  you  mean 
a  position  of  rest? 

A.  Yes,  position  of  rest  such  as  shown  in  the 
patent. 

Q.  Will  it  require  a  force  to  be  exerted  to  move 
that? 

A.     From  a  position   of   rest?    If   it   is   not   at 

rest 

Q.     It  is  not  stable? 

A.     Not  as  defined  in  the  patent. 

Q.  Can  you  show  me  where  "stable"  is  defined 
in  that  patent  to  mean  that  the  device  is  at  rest  ? 

A.  Yes.  Figure  3  shows  the  device  at  rest.  In 
that  figure  it  is  shown  in  a  stable  position. 

Q.  Can  you  find  w^here  it  says  that  Figure  3 
is  the  only  position  [138]  in  which  it  is  stable? 
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A.  No.  It  lias  two  ])ositions  in  which  it  is  stable. 
Figure  1  shows  it  in  another  position. 

Q.  Can  you  find  the  definition  in  the  patent 
where  it  says  that  the  stable  position  is  one  at  rest 
and  can  be  no  other? 

A.  Not  in  those  words,  ])ut  the  drawings  and 
the  specification  define  a  structure  which  can  have 
no  other  interpretation. 

Q.  I  believe  in  qualifying  you  as  an  expert  wit- 
ness you  stated  that  you  were  a  major  in  ordnance; 
is  that  right;  or  had  for  some  years  been  in  charge 
of  ordnance  w^ork  for  the  Army? 

A.  During  the  First  World  AVar  I  was  a  lieu- 
tenant assigned  to  ordnance  work.  In  the  Second 
World  War  I  was  assigned  to  ordnance  work  as  a 
major  and  then  lieutenant-colonel. 

Q.     What  were  your  duties  there? 

A.  My  duties  were  varied.  During  the  first  por- 
tion of  my  duties  with  the  San  Francisco  Ordnance 
District  in  the  Second  World  War  I  had  charge  of 
the  Production  Service  Branch  of  the  Industrial 
Division  from  June  1,  1943,  until  the  end  of  the  war. 
I  had  charge  of  manufacture  of  105  millimeter  gun 
carriages  at  the  San  Jose  manufacturers. 

Q.  Are  you  familiar  with  the  operation  of,  was 
it  95  millimeter A.     105. 

Q.     105  millimeter  gims? 

A.  Not  particularly.  I  am  interested  in  the 
manufacture,  not  in  the  use. 

Q.     Have  you  ever  seen  one  fired? 

A.     No,  I  have  not. 
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Q.     Have  you  examined  the  barrel  of  one? 

A.    Yes.  [139] 

Q.     Was  it  rifled?  A.     Yes. 

Q.     What  was  the  purpose  of  that,  do  you  know  ? 

A.     Certainly. 

Q.     What  was  it? 

A.     To  give  the  projectile  a  rotation. 

Q.  Once  the  projectile  is  in  flight  would  you 
say  it  is  stable? 

A.     No,  it  is  not  stable. 

Q.     What  is  it? 

A.  It  is  unstable,  it  is  subject  to  gyrations.  It 
is  moving  forward  and  it  is  also  rotating  and  it 
is  gyrating,  all  at  the  same  time.  Certainly  it  is  not 
stable. 

0.     It  is  not  stable? 

A.  Xo.  It  varies.  It  is  continuously  changing 
its  course  with  the  force  of  gravity  acting  on  it  at 
all  times  during  it  projectory.  It  is  a  nice  mathe- 
matical problem  to  figure  out  which  we  haven't 
carried  out  in 

Q.  Then  you  are  familiar  with  their  projectile 
flights?  A.     To  a  minor  extent. 

Q.  Do  I  understand  you  to  mean  that  because 
the  projectile  is  moving  forward  it  is  not  in  a  stable 
position  ? 

A.  No,  it  is  not  in  a  stable  position.  It  is  con- 
tinuously changing  direction.  It  is  an  ever  chang- 
ing postion  in  any  direction. 

Q.  I  am  not  asking  you  that.  I  am  asking 
whether  it  is  in  a  stable  position? 
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A.  I  will  say  it  is  not  in  a  stable  position.  It  is 
in  a  changing-  position,  continuously  moving. 

Q.  The  rifle  barrel  of  which  you  spoke,  why  was 
that  barrel  rifled? 

A.  They  are  rifled  to  give  the  projectile  a  rota- 
tion [140]  which  tends  to  keep  the  projectile  from 
rolling  over  and  over,  end  onto  end.  It  tends  to 
keep  it  more  in  a  direct  path.  However,  that  oper- 
ation is  not  perfect.  It  tends  to  correct  the  situa- 
tion, it  makes  the  firing  of  the  gun  a  great  deal 
more  accurate  than  if  you  did  not  have  it  rifled. 

Q.,  You  would  not  say  it  increased  the  shell's 
motion  in  flight? 

A.  Yes,  it  does.  It  tends  to  cut  down  the  gyra- 
tions of  a  shell,  not  cutting  down  the  flight. 

Q.  Then  it  is  more  stable  than  it  would  be  with- 
out the  rifling? 

A.  Certainly,  but  it  is  not  stable  in  any  sense 
of  the  word;  merely  more  stable  in  a  sense  of  some- 
thing that  is  continuously  changing. 

Mr.  Beckley:     That  is  all. 

Redirect  Examniation 

Mr.  Lassagne:  Q.  Is  the  fact  alone  that  this 
unit,  Plaintiff's  Exhibit  7,  will  not  stand  in  tilted 
position  when  you  take  you  hand  off  it,  sufficient 
proof  that  the  center  of  gravity  is  not  moved  out- 
wardly from  the  center  of  the  unit  beyond  the  point 
of  contact  of  the  depressed  portion  of  the  base  Nviih 
the  floor? 

A.     It   is  an  obsolute   ])roof  tliat  the   center  of 
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gravity  lias  not  moved  beyond  that  point  or  has 

not  even  approached  it. 

Q.  Now,  with  respect  to  whether  the  center  of 
gravity  under  those  conditions  is  positioned  on  the 
line,  the  point  of  contact  17,  as  the  point  is  indi- 
cated in  the  Josephian  patent,  or  [141]  whethei'  it 
is  an  infinitesimal  fraction  of  an  inch  inside  of 
that  or  an  infinitesimal  fraction  outside  of  that,  is 
that  difference  in  position  of  the  center  of  gravity 
just  a  matter  of  degree,  or  is  it  critical  in  deter- 
mining the  mode  of  operation  of  the  holder? 

A.  It  is  critical  in  determining  the  mode  of 
operation  as  clearly  demonstrated  b}^  Defendant's 
structure  which  will  not  maintain  a  second  stable 
position,  and  as  demonstrated  by  Plaintiff's  struc- 
ture, which  will  maintain  a  second  stable  position. 
That  is  brought  a])out  hj  the  passing  of  the  center 
of  gravity  over  the  point  of  contact  of  the  Track  11 
with  its  supporting  structure  at  the  point  17. 

Mr.  Lassagne:     That's  all.  [142] 

Recross-Examination 

Mr.  Beckley:  Q.  Mr.  Doble,  do  you  knovv^  Jicw 
much  you  would  have  to  increase  the  depth  of  the 
depression  on  the  bottom  of  the  defendant's  device 
which  is  in  evidence  as  Plaintiff's  Exhibit  No.  7 
before  the  center  of  gravity  would  fall  outside  the 
periphery  of  that  depression  when  it  was  resting 
on  the  edge  of  that  depression  and  on  the  edge  of 
the  base  plate? 

A.     No,  I  liave  not  made  that  determination. 
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Mr.  Beckley:  I  would  like  the  record  to  show 
that  Plaintiff's  Exhibit  7  is  now  resting  with  the 
edge  of  the  depression  on  an  aluminum  plate  on 
the  courtroom  floor  and  with  the  edge  of  the  base 
plate  on  the  courtroom  floor,  and  that  the  aluminum 
plate 

Mr.  Lassagne :  Do  you  wish  to  be  sworn  ?  I  sug- 
gest that  you  put  that  in  the  form  of  a  question 
to  the  witness. 

Mr.  Beckley:     All  right. 

Q.  Mr.  Doble,  do  you  see  the  position  in  which 
Plaintiff's  Exhibit  No.  7  is  now  resting? 

A.  Yes,  I  see  that  position.  It  is  not  a  normal 
position. 

Q.  Will  you  explain  to  the  court  for  the  purpose 
of  the  record  the  position  which  it  now  occupies? 

A.     May  I  get  down  and  look  at  it? 

Q.     Surely. 

A.  I  have  examined  Plaintiff's  Exhibit  7,  which 
is  the  Stuart  holder,  which  has  been  placed  in  a 
postion  by  Mr.  Beckley,  in  which  position  the  edge 
of  the  dish  i)ortion  [143]  of  the  base  plate  is  rest- 
ing on  an  aluminum  plate,  which  in  turn  is  resting 
upon  the  courtroom  floor.  The  unit  is  overhanging 
the  aluminum  plate  and  is  tilted  until  the  peripheral 
edge  of  the  dish  plate  engages  the  linoleum  of  the 
courtroom  floor,  thereby  increasing  the  angle  of 
tilt  so  that  the  center  of  gravity  has  passed  over 
the  point  of  contact  of  that  dish  portion  and  now 
lies  between  that  point  of  contact  of  the  dish  por- 
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tion   and   the   peripheral    edge   of   the    supporting 

plate. 

Q.  Will  you  state  whether  or  not  the  unit  is  rest- 
ing in  that  tilted  position  with  no  external  forces 
being  applied  to  it  1  A.     That  is  correct. 

Q.  Will  you  state  the  approximate  thickness  of 
the  aluminum  plate  on  which  you  said  the  dish  por- 
tion rested? 

A.  I  can  measure  it  and  give  you  a  more  exact 
figure  than  guessing  at  it. 

Q.     Will  you  do  that,  please? 

A.  I  have  aj^plied  a  scale  to  the  edge  of  the 
aluminum  plate,  and  as  closely  as  I  can  tell,  the 
plate  is  approximately  3/16  of  an  inch  thick. 

Q.  Would  you  say,  Mr.  Doble,  that  Plaintiff's 
Exhibit  7  is  now  in  a  stable  position? 

A.     Yes,  it  is. 

Mr.  Beckley:     That  is  all. 

The  Court:  Q.  That  means  that  if  the  basal 
member  were  thickened  by  3/16  of  an  inch  on  the 
defendant's  device  it  would  come  to  rest  in  the 
same  manner  as  plaintiff's  device  does?  [144] 

A.  Well,  yes,  to  this  extent,  your  Honor.  I  do 
not  think  that  was  quite  a  fair  test,  but  it  does  show 
the  critical  height  of  that  basal  member. 

Q.  Putting  it  in  plain  simple  language,  it  is  just 
a  matter  of  how  thick  it  is? 

A.  That  is  right,  how  thick,  or  how  large  in 
diameter.  You  can  vary  it  in  either  of  two  ways, 
either  by  thickness  or  diameter. 

Q.     The  defendant's  device,  to  use  a  boyhood  ex- 
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pression,  teeters  and  then  comes  to  rest;  the  de- 
fendant 's  devi-ce  comes  to  rest  in  a  secondary^  posi- 
tion; that  is  right,  isn't  it? 

A.     That  is  correct,  your  Honor,  if  it  is  moved. 

Q.  Is  there  any  particular  advantage,  one 
against  the  other,  in  either  one  of  those  methods  of 
so-called  security? 

A.  Mr.  Josephian  seems  to  think  it  is  quite  an 
advantage  in  his  particular  structure. 

Q.  I  am  asking  you,  does  it  make  anj^  differ- 
ence? The  device  of  the  defendant  moves  but  it 
comes  back  to  rest  in  its  original  position;  the  de- 
vice of  the  plaintiff  moves  and  at  some  point  in  its 
mov-ement  it  stops  and  comes  to  rest  there.  There 
isn't  a  great  deal  of  difference  there  from  the  utili- 
tarian point  of  view,  is  there? 

A.  Yes,  I  think  there  is  quite  a  good  deal,  your 
Honor,  in  this:  If  we  notice,  we  will  tilt  defend- 
ant's exhibit  H,  wlii<?h  is  the  small  model,  and  we 
will  release  it.  That  is,  I  gave  it  its  maximum  tilt, 
released  the  imit,  and  it  swung  back  and  forth.  I 
can  tilt  [145]  the  small  model  of  plaintiff's  struc- 
ture, v/hich  is  Plaintiff's  Exhibit  G,  a  similar 
amount  and  it  will  also  teeter  back  and  forth.  Now, 
the  utility  in  the  invention  of  Josephian 's  in  that 
we  can  tilt  his  farther  and  thereby  bring  the  center 
of  gravity  directly  over  the  point  of  contact  of  the 
basal  member,  as  you  call  it,  your  Honor,  and  there- 
fore the  operator  can  wheel  that  along  the  ground 
with  less  effort. 

Q.     And  then  this  is  better? 
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A.     This  is  a  better  device  in  that  respect,  yes. 

Q.  And  the  defendant's  device  is  not  quite  as 
good  ? 

A.  It  is  not  as  good  in  that  respect  and  we  do 
not  use  it.  The  defendant  does  not  use  that,  your 
Honor.  The  v/hole  thing  is  this:  When  he  wants 
to  move  his  device  ho  uses  a  hand  truck.  The 
patented  device,  to  move  it,  he  wheels  it  along  the 
ground.  They  both  have  a  different  mode  of  opera- 
tion and  use,  and  in  order  to  get  the  wheeling  effect 
safely,  Josepliian  provides  that  second  stable  posi- 
tion so  that  if  he  happens  to  release  the  unit,  that 
is,  the  operator  releases  the  unit  as  I  am  demon- 
strating this  Defendant's  Model  G,  when  the  center 
of  gravity  is  beyond  that  point  it  will  come  to  a 
second  stable  position  and  not  tip  over  on  him. 

Q.  This  so-called  second  stable  position  is  not 
of  much  importance  from  the  utilitarian  point  of 
view,  is  it?  The  main  utility  is  in  the  ease  with 
which  the  device  is  moved,  isn't  it? 

A.  That  is  a  safety  feature,  your  Honor,  which 
has  utility  [146]  in  being  a  safety  factor. 

Q.     It  is  not  nearly  so  important  as  the  other? 

A.     As  being  moved? 

Q.     Yes. 

A.  I  think  they  both  have  equal  importance. 
These  cylinders  are  heavy,  and  if  it  tips  over  on 
a  man 

Q.     They  both  come  back  to  the  same  position  ? 

A.     But  they  do  not,  your  Honor. 

Q.     I  mean  thev  both  have  a  means  of  heum  made 
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secure — put   it   that   way.     In  one   case   the   thing- 
teeters  back  to  its  original  ]30sition,  and  in  the  other, 
if  it  is  moved  over  it  will  stay  in  a  non-vertical 
position? 

A.     I  think  you  have  the  same  thought  we  have. 

Q.  I  am  not  sure  about  that.  I  just  want  to 
find  out. 

A.  However,  the  important  thing  is  that  is  what 
the  Josephian  patent  calls  for.  That  is  the  thing 
he  asked  for  and  that  is  the  thing  the  Patent  Office 
gave  him,  is  just  the  difference  between  the  demon- 
stration of  those  two  models.  His  invention  is 
based  on  that  demonstration  of  stability. 

Q.  If  that  is  correct,  if  a  man  makes  a  model 
and  if  it  does  not  operate  quite  so  good  as  the  fellow 
wdio  had  the  patent,  he  escapes  the  result  of  what 
might  be  called  infringement? 

A.  That  would  be  true  if  he  got  the  same  result, 
but  you  do  not  get  the  same  result.  You  do  not  get 
the  advantages  in  the  Stuart  shop  because  Stuart 
are  not  interested  in  the  advantages  Mr.  Josephian 
has.  They  do  not  move  their  unit  [147]  by  rolling. 
They  have  a  specially-made  truck,  and  operators 
are  laz5^  The  easiest  way  is  to  move  it  by  hand 
truck. 

Q.  Wouldn't  he,  the  defendant,  be  better  off  to 
have  the  basal  member  in  the  same  way,  constructed 
in  the  same  way  that  the  plaintiff's  member  is  con- 
structed ? 

A.     No,  because  they  do  not  use  it,  your  Honor. 

Q.     It  v/oiild  not  do  them  any  harm? 
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A.  It  wouldn't  do  tbem  any  good,  and  there  is 
no  utility  in  having  it. 

Q.  You  say  the  plaintiff's  device  moves  a  little 
easier.     There  would  be  that  advantage? 

A.  The  plaintiff's  device  has  advantages  the 
defendant's  device  does  not  have,  if  you  try  to 
follow  the  mode  of  operation  of  the  plaintiff's  de- 
vice. But  defendant's  device  does  not  operate  that 
way.  They  do  not  use  it  that  way.  They  use  a 
hand  truck  to  move  it. 

Q.  They  could  use  a  hand  truck  with  the  same 
kind  of  basal  member  the  defendant  has,  couldn't 
they? 

A.  They  could,  but  they  do  not,  and  that  is  the 
difference.  These  two  structures  illustrate  the 
difference  between 

Q.     I  can  see  there  is  a  difference 

A.  That  is  the  difference  the  patent  is  ad- 
dressed to. 

Q.  Would  it  be  advantageous  to  the  defendant 
to  use  the  same  type  of  basal  member? 

A.  No,  he  has  a  better  basal  member  for  his  use, 
because  it  is  a  flat  surface  which  won't  dig  into  a 
soft  platform.  [148] 

Q.  I  had  not  heard  anything  about  that,  so  far. 
Do  you  think  there  is  some  disadvantage  to  the  type 
of  basal  member  that  is  on  the  plaintiff's  device  in 
actual  use? 

A.     Well,  I  have  not  experienced  any  disadvan- 

'  tage,  but  naturally  it  has  only  a  line  contact  where 

the  cylindrical  pipe  engages  the  ground,  where  de- 
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fendant's  device  has  a  flat  surface  which  engages 
the  ground  and  gives  a  far  greater  supporting  area 
so  it  won't  tend  to  imbed  in  a  soft  platform.  Per- 
sonally, I  do  not  see  any  utility  in  plaintiff's  struc- 
ture. It  is  a  hypothetical  patent  and  the  patent  is 
addressed  to  a  structure  which  has  a  second  stable 
position,  and  that  is  the  essence  of  the  invention. 
The  whole  invention  is  addressed  to  that. 

Q.     Isn't  the  mobility  just  as  important? 

A.  No,  your  Honor,  for  this  reason:  The  only 
reason  that  defendant  has  a  basal  member  w^hich 
elevates  the  base  from  the  ground  is  so  he  can  get 
his  truck  under  it  in  the  same  way  that  the  Home 
platform  had  legs  on  it  to  lift  it  from  the  ground 
so  they  could  run  under  it  one  of  the  lift  trucks  to 
move  it. 

Q.  Would  it  be  a  fair  statement  to  say  that  both 
devices  have  a  definite  element  of  stability  that  is 
their  attribute,  and  in  addition  the  plaintiff's  de- 
vice has  more  mobility? 

A.  Yes,  that  is  true.  That  is  a  fair  statement. 
Plaintiff's  device  has  features  which  the  defendant's 
device  does  not  have. 

The  Court:  I  am  sorry  to  have  asked  so  many 
questions. 

The  Witness:  It  has  been  a  pleasure,  your 
Honor.  [149] 

The  Court:     Any  further  questions? 

Mr.  Lassagne:     No  further  questions. 

The  Court:     That  is  all. 

Mr.  Lassagne:     The  defendant  rests. 
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(A  recess  was  taken  until  two  o'clock  p.m.) 

Afternoon  Session,  May  1,  1946,  2 :00  p.m. 

Mr.  Beckley:  Before  proceeding,  your  Honor,  I 
would  like  to  move  that  the  ahiminum  plate  which 
was  used  in  the  demonstration  just  before  the  noon 
recess  be  introduced  in  evidence  under  the  same 
stipulation  as  Plaintiff's  Exhibit's  7  and  8  were 
introduced,  that  is  a  photograph  be  substituted. 
The  Lassagne:  Satisfactory. 
The  Court:     Very  well. 

(The  photograph  of  the  aluminum  plate  was 
thereupon  received  in  evidence  and  marked 
Plaintiif's  Exhibit  No.  10.) 

Mr.  Boyken:     I  only  want  to  ask  the  plaintiff  a 
few  questions. 


WILLIAM  JOSEPHIAN, 

called  in  rebuttal  on  behalf  of  the  plaintiff;  previ- 
ously sworn. 

Direct  Examination 

Mr.  Boyken:  Q.  Do  you  ever  use  a  hand  truck 
with  rollers  on  the  truck  or  wheels  on  the  truck  in 
order  to  move  around  your  unit  such  as  is  in  evi- 
dence here.  Plaintiff's  Exhibit  8?  A.     Yes. 

Mr.  Lassagne:  We  object,  your  Honor.  Plain- 
tiff's Exhibit  8  is  not  the  device  disclosed  in  the 
patent.  The  issue  is  confined  to  what  is  disclosed 
in  the  patent.     Nowhere  does  the  [151]  patent  say 
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anything  about  moving  it  with  a  hand  truck.     The 

commercial  practice  is  irrelevant. 

Mr.  Boyken :  We  have  been  talking  about  it  all 
through  this  trial.  The  commercial  embodiment  of 
the  patented  device  is  always  relevant. 

The  Court:  I  think  it  came  up  here  by  some  of 
your  witnesses  as  to  what  was  done. 

Mr.  Lassagne:  It  is  relevant,  of  course,  what 
the  defendant  is  doing,  because  it  is  the  defendant's 
acts  that  are  charged  with  constituting  an  in- 
fringement, but  whether  or  not  the  plaintiff  is 
using 

The  Court:  Plaintiff  described  in  the  direct  ex- 
amination how  the  device  was  used.  It  might  not, 
strictly  speaking,  be  rebuttal.  I  will  overrule  the 
objection. 

Mr.  Boyken:  Q.  Do  3"ou  understand  the  ques- 
tion? 

The  Witness:     Yes. 

Mr.  Boyken:     It  was  answered. 

Q.  Under  what  conditions  do  you  use  a  hand 
truck  for  moving  the  unit? 

A.    The  hand  truck  is  used  whenever  there  is  a 

great  distance  to  travel,  such  as  on  and  off  the  truck 

in  the  plants  where  there  are  quite  a  few  feet  to 

move   around.     If  there  is  any   great   distance  to 

^move  we  use  a  hand  truck  to  move  the  unit  with. 

Q.  Under  what  circumstances  do  you  dispense 
with  a  hand  truck  and  merely  use  the  circular  track 
at  the  bottom  of  the  unit  [152]  for  moving  the  imit? 

A.     As  you 
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The  Court:     He  has  already  covered  that. 

Mr.  Boyken:     I  have  just  one  point  in  mind. 

The  Witness:  As  you  see,  there  is  a  valve,  out- 
let valve  on  this  unit. 

Q.     You  mean  this  valve  I  have  my  hand  on"? 

A.  Yes.  That  has  to  be  connected  to  a  copper 
pigtail  at  the  customer's  premises  and  occasionally, 
or  quite  often  the  unit  is  placed  in  the  truck  in  such 
a  way  when  they  are  ready  to  put  it  on  the  hand 
truck,  to  put  it  on  the  line,  the  valve  is  turned 
around  or  in  the  opposite  direction.  In  that  case 
the  miit  is  brought  into  position  for  the  connection 
where  it  makes  to  the  pigtail,  or  if  there  is  a  short 
distance  of  several  inches,  up  to  a  foot  or  tvro  one 
way  or  the  other,  it  can  be  done  on  the  rolling  ring. 

Q.  You  also  saw  the  device  off  the  stand  moved 
here  in  the  courtroom  by  turning  it  around,  did 
3^ou  not?  I  am  talking  about  the  device  which  is 
in  evidence  here,  I  believe,  as  one  of  the  exhibits — 
this  one?  A.     Yes. 

Q.  You  can  roll  that  around  without  the  cyl- 
inder *? 

A.     Yes.     You  don't  need  a  truck  for  it. 

Q.  Under  normal  conditions  what  kind  of  a  floor 
do  you  move  these  units  over,  is  that  an  even  floor 
or  is  it  sometimes  uneven? 

A.  Well,  the  floor  is  very  unstandard,  so  to 
speak.  You  get  all  kinds  of  floors,  you  get  them 
very  [153]  rough,  rough  concrete,  rough  wood  up  to 
smooth  concrete  floors,  but  hardly  any  two  of  our 
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jobs  are  alike.    It  may  be  smooth  one  month,  it  may 

be  rough  the  next  month. 

Q.     Do  you  have  planked  floors  at  times  that  you 
move  the  units  over?  A.     Yes. 

Q.     Are  these  floors,  let  me  say,  out  to  the  extent 
of  three  sixteenths  of  an  inch? 

A.     Certainly;  that  is  not  great. 

Q.     That  is  not  unusual? 

A.     That  is  not  a  great  difference,  no. 

Q.     Those    would   be    normal    conditions,    would 
they  not,  in  ^Yhich  these  units  are  moved? 

A.    Yes. 

Q.     Floors  of  that  kind?  A.     Yes. 

Mr.  Boyken:     I  have  no  further  questions. 

Mr.  Lassagne:     Neither  have  I. 

Mr.  Boyken :     All  right,  Mr.  Josephian. 


HERBEET  E.  METCALF, 

called  in  rebuttal  on  behalf  of  plaintiff;  previously 
sworn. 

Direct  Examination 

Mr.  Beckley :     Q.     Your  name  is  Herbert  E.  Met- 
calf?  A.     Yes. 

Q.  Where  do  you  reside,  Mr.  Metcalf? 

A.  In  Los  Angeles. 

Q.  What  is  your  address  there? 

A.  5959  Citrus  Avenue. 

Q.  What  is  your  occupation? 
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A.  I  am  a  patent  attorney;  [154]  not  an  attor- 
ney at  law. 

Q.     How  long  have  you  been  a  joatent  attorney? 

A.     Since  1931. 

Q.  Do  you  know  the  plaintiff  in  this  case,  Mr. 
William  Josephian?  A.     I  do. 

Q.     How  long  have  you  known  him? 

A.     Since  December,  1911. 

Q.  Would  you  tell  the  Court  the  occasion  of 
your  first  meeting  him? 

A.  I  went  over  to  Mr.  Josephian 's  plant.  At 
that  time  I  was  a  member  of  the  firm  of  Lippincott 
&  Metcalf,  who  were  prosecuting  patent  applica- 
tions here  in  San  Francisco,  and  I  went  over  to  Mr. 
Josephian 's  plant  to  see  a  device  which  he  thought 
might  be  patentable. 

Q.  What  occurred  at  that  time  and  vrhat  device 
did  Mr.  Josephian  show  you? 

A.  Mr.  Josephian  showed  me  a  device  very 
similar  to  that  which  is  shown  in  the  patent  draw- 
ing in  the  patent  in  suit.  No.  2,317,064. 

Q.  What  was  the  purpose  of  Mr.  Josephian  ask- 
ing you  to  come  to  his  plant? 

A.  He  wanted  me  to  see  this  device  and  do  what- 
ever experimenting  I  desired  with  it  and  to  file  a 
patent  application  on  it. 

Q.     Did  you  do  that?  A.     I  did. 

Q.  Is  that  the  application  for  the  patent  which 
ultimately  issued  as  U.  S.  Patent  No.  2,317,064, 
which  is  here  in  evidence  as  Plaintiff's  Exhibit  1? 

A.     That  is  correct. 
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Q.  At  the  time  you  went  to  Mr.  Josephian's 
plant  was  there  a  model  which  w^as  demonstrated  to 
you? 

A.  I  would  hardly  call  [155]  it  a  model.  I  think 
it  was  a  device,  the  device  itself  as  he  had  built  it 
up,  W'ith  the  seven  tanks  on  it. 

Q.     As  shown  in 

A.     As  shown  in  the  patent  drawing. 

Q.  Since  that  time  have  you  also  become  familiar 
with  the  commercial  embodiment  of  that  device,  an 
example  of  which  is  here  in  evidence  as  Plaintiff's 
Exhibit  No.  8 '^  A.     I  have. 

Q.  Have  you  also  become  familiar  with  the  de- 
vice of  the  defendant  which  is  in  evidence  as  Plain- 
tiff's Exhibit  No.  7?  A.     I  have. 

Q.  What  were  the  circumstances  under  w^hich 
you  became  familiar  with  the  defendant's  device? 

A.  I  desired  to  make  measurements  of  the  forces 
required  to  pull  the  unit  over  to  the  point  where  it 
would  become  upset  and  I  wasn't  able  to  make  those 
measurements  on  Mr.  Josephian's  device  in  Mr. 
Josephian's  factory.  I  was  also  able  to  find  a  de- 
vice which  I  believed  to  be  the  defendant's  device 
at  the  American  Forge  Company  plant  in  Berkeley. 
The  device  which  I  saw  was  labelled  "Rack  No.  65" 
and  had  four  oxygen  tanks  on  which  the  numbers 
were  S-84419,  52985,  77173,  3353,  and  they  bore  the 
name  of  the  Stuart  Oxygen  Company. 

Q.  That  device  which  you  saw  at  the  American 
Forge  Company,  was  it  the  same  device  as  is  here 
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in  evidence  as  Plaintiff's  Exhibit  7  and  which  I 

now  show  you? 

A.  It  was  not  the  same  device,  but  it  was  built, 
as  far  as  I  could  see,  in  an  identical  manner.  [156] 

Q.  During  the  course  of  these  tests  w^hat  mea- 
surements did  you  make  on  the  device,  the  defend- 
ant's device  and  the  plaintiff's,  both? 

A.  I  had  a  spring  scale  and  I  measured  the 
forces  which  were  required  to  overturn  the  device 
in  both  cases  and  under  as  nearly  as  I  could  the 
same  general  circumstances.  When  we  arrived  at 
the  plant  the  x)articular  unit  was  in  a  corner  of  a 
platform  which  was  very  rough. 

Q.  Are  you  speaking  of  the  defendant's  or  the 
plaintiff's  device? 

A.  I  am  speaking  of  the  defendant's  device.  It 
was  in  a  corner  on  a  very  rough  wooden  floor.  The 
measurements  did  not  appear  to  be  easil}^  made  in 
the  corner,  so  I  personally  rolled  on  its  so-called 
depression  this  unit  into  the  open  portion  of  the 
platform,  a  distance  of  approximately  eight  feet,  in 
the  manner  of  tilting  the  device  and  rolling  it  easily 
on  the  edge  of  the  depression.  I  then  endeavored 
to  find  a  level  place,  or  at  least,  substantially  level 
place  on  the  platform.  The  boards  were  so  uneven, 
however,  that  without  using  the  measurement  on  a 
single  board,  tipping  it  so  the  device  would  liJ-e  on 
a  single  board,  the  measurements  were  incorrect. 
There  was  one  place  where  the  device  would  just 
balance  itself  in  the  resting  position  in  the  manner 
that  was  shown  here  prior  to  the  noon  recess. 
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Q.  Was  that  in  the  same  m.anner  as  when  the 
plaintiff's  Exhibit  No.  7  was  resting  upon  the  de- 
pression on  the  ahnninum  plate  and  the  periphery 
of  the  base  on  the  courtroom  floor'?  [157] 

A.  That  is  correct.  The  device  was  then  put  on 
a  board  that  was  substantially^  level  and  pulls  were 
made  in  the  outward  direction. 

Q.  Will  you  demonstrate  that  to  the  Court,  how 
you  made  those  measurements  and  where  you  ap- 
plied these  forces'? 

A.  Yes.  Before  I  do  that,  however,  I  would 
like  to  state  why  these  measurements  were  made  in 
this  direction  without  going  into  the  patent  any 
more,  which  you  are  thoroughly  familiar  with,  your 
Honor.  The  patent  states  that  there  will  be  a  sudden 
force  applied  to  move  this  from  its  central  resting 
position.  Then  particularly  on  the  plaintiff's  de- 
vice, there  is  another  place  Avhere  it  can  be  easily 
moved  from  place  to  place  by  rolling.  Then  there 
is  another  place  there  that  hasn't  been  brought  out 
thoroughly  heretofore.  There  is  another  place 
where  another  advantage,  a  sudden  force  is  to  be 
applied  to  this  device  before  it  will  come  way  over 
to  this  point  and  then  falls  over.  The  object  of  the 
invention  is  two-fold;  first,  that  the  device  shall  be 
easily  moved  from  place  to  place  and,  second,  that 
it  shall  not  fall  over,  completely  over  and  injure  the 
operator. 

The  patent  states  in  two  places  that  there  shall 
be  a  first  force  to  move  it  out  of  the  resting  position 
where  it  is  square  with  the  floor. 
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Q.     How  did  you  measure  that  force? 

A.  I  used  a  spring  scale  and  attached  it  to  the 
center  of  this  plate,  or  guard,  or  [158]  whatever 
you  wish  to  call  it,  on  top  of  the  device. 

Q.     In  which  direction  did  you  make  the  pulH 

A.  I  pulled  outwardly  because  it  is  quite  appar- 
ent that  the  thing  which  the  inventor  was  trying 
to  do  was  to  make  the  device  first  easily  movable 
and  then  stable.  With  respect  to  overthrow  of  the 
unit,  whether  it  was  stable  as  far  as  the  inward 
direction  is  concerned  is  not  particularly  important. 
If  you  let  go  of  it  and  it  comes  back,  it  comes  back. 
If  you  push  it  back  here  it  comes  back.  That  is  not 
the  important  thing.  The  important  thing  is  will 
this  device  fall  over  and  will  it  injure  the  man  who 
is  handling  it. 

Q.  When  you  say  you  pulled  outw^ardly,  do  you 
mean  by  that  you  pulled  outwardly  in  a  horizontal 
direction  ? 

A.  In  a  horizontal  direction  to  find  the  force 
necessary  first  to  move  it  into  the  position  v/here 
it  was  easily  movable  and,  second,  to  go  beyond  that 
point  and  find  out  the  forces  which  were  needed  to 
be  used  in  order  to  overturn  the  unit. 

Q.  Did  you  measure  the  force  required  to  tip 
the  unit  to  the  various  angles  of  tilt  until  it  came 
to  the  position  at  which  further  tilting  would  up- 
set it?  A.     I  did. 

Q.     Do  you  have  the  values  which  you  measured  ? 

A.     I   do. 

Q.     Did  you  make  a  chart  of  those  values? 
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A.  The  chart  was  made  imder  my  direction  and 
of  the  values  that  I  obtained. 

Mr.  Beckley:  I  ask  the  chart  which  I  hand  the 
clerk  be  [159]  marked  for  identification  Plaintiff's 
Exhibit  11. 

(The  chart  of  values  obtained  in  measure- 
ments of  plaintiff's  and  defendant's  devices  was 
thereupon  marked  Plaintiff's  Exhibit  11  for 
Identification. ) 

Mr.  Beckley:  Q.  I  hand  you  Plaintiff's  Exhibit 
11  for  Identification.  Is  that  the  chart  to  which 
you  have  just  testified'?  A.     That  is  correct. 

Q.  Will  you  explain,  Mr.  Metcalf,  what  that 
chart  shows'? 

A.  On  this  chart  there  is  plotted  the  forces  re- 
quired to  completely  overthrow  the  unit  from  its 
vertical  position.  On  the  two  units  which  I  mea- 
sured the  force  required  to  start  the  motion  out- 
wardly started  at  around  40  pounds,  about  45 
pounds  with  the  defendant's  device  taking  slightly 
less  force  to  displace  it  from  the  central  position 
and  on  this  chart  the  red  line  indicates  the  force 
required  for  the  defendant  device  and  the  black 
line  that  required  for  the  plaintiff's  device.  The 
force  then  decreased  very  rapidly  as  the  angles  of 
tilt  increased  until  a  low  point  was  reached  in  both 
cases.  In  the  defendant  device  this  low  point  reg- 
istered as  close  as  we  could  measure  it,  as  I  could 
measure  it,  about  7  pounds.  Then  continuing,  be- 
cause here  is  the  point  where  the  seven  pounds 

The  Court:     I  wish  the  witness  would  just  give 
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me  the  facts  in  comiection  with  the  matter  because 
I  know  you  gentlemen  are  going  to  argue  the  mat- 
ter.    Just  give  the  result. 

Mr.  Beckley :     All  right.  [160] 

The  Witness:  Then  the  force  rose  to  about  50 
pounds  in  the  defendant  device  and  then  decreased 
again  until  it  went  down  to  zero  on  the  tip  over. 
So  there  were  two  applications  of  force,  one  to  pull 
it  otit  of  the  central  position  and  another  large 
application  of  force  to  move  it  on  over.  In  the 
plaintiif 's  device  there  are  also  two  applications  of 
force,  one  to  pull  it  over  into  a  position  where  the 
force  becomes  negative;  in  other  words,  it  stays  in 
this  position.  Then  the  force  rose  to  about  25,  26 
pounds,  to  pull  it  on  over  into  the  tip  over  position. 
The  only  difference  between  the  two  is  that  one,  the 
defendant's  device,  would  not  remain  in  this  posi- 
tion btit  would  fall  back  into  the  central  position, 
but  it  would  not  tinder  any  circtnnstances  fall  on 
over  into  the  tip  over  position  without  the  applica- 
tion of  this  much  higher  force. 

Q.  Mr.  Metcalf,  when  you  refer  to  a  high  point 
of  force  in  the  defendant  unit,  was  the  second  ap- 
plication of  force  gTeater  than  the  first? 

A.  It  was  by  about  fotir  or  five  potmds,  some- 
thing like  that. 

The  Court:     The  difference  was  about  45  to  50? 

The  Witness:  A.  Yes,  the  difference  between 
the  two  devices,  the  tip  over  is  about  25  to  50.  Those 
figures  in  the  j)atent  with  the  larger  device,  that 
with  the   seven   cylinders,   the   force   required    for 
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complete  tip  over  is  greater  than  the  initial  force, 
but  in  the  smaller  device  in  the  plaintiff's  device  it 
is  a  little  loAver.  [161] 

Mr.  Beckley:  Q.  Mr.  Metcalf,  did  you  hear  the 
testimony  of  Mr.  Doble  which  was  given  here  this 
morning  in  the  discussion  which  he  gave  of  the 
definition  of  the  word  stable  and  the  phrase  which 
is  used  in  the  patent,  ''the  second  stable  position"? 

A.     I  did. 

Q.  As  that  word  stable  is  used  in  the  patent  in 
suit  what  is  the  meaning,  the  intended  meaning  as 
used  there  and  as  defined  in  the  patent? 

A.  In  my  opinion,  it  is  used  there  to  define  the 
fact  that  this  device,  the  plaintiff's  device,  is  stable 
in  the  direction  of  overthrow;  that  is  a  position 
where  a  sudden  increase  in  force  is  required  in 
order  for  it  to  overthrow.  Whether  it  stays  in  that 
position  or  whether  it  returns  to  central  jDOsition  I 
don't  believe  ipakes  any  difference. 

Q.  Is  the  term  stable  a  relative  term  or  is  it  a 
term  which  has  but  one  and  only  one  meaning? 

A.  In  my  experience,  stability  and  the  word 
stable  depend  wholly  on  the  direction  you  wish 
something  to  be  stable.  Various  machines  are  stable 
in  certain  ways  and  unstable  in  others.  A  certain 
device  certainly  does  not  have  to  be  motionless  or 
fixed  to  be  stable.  Automobiles,  for  example,  are 
stable  but  can  overturn,  but  you  can  drive  them  and 
they  will  still  be  stable.  An  airplane  is  stable  in 
four  different  categories.  [162] 
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[Printer's    Note:     Part    of   following    ques- 
tion missing  in  copy.] 

*   *   *   though  moving  and  turning? 

A.  That  is  correct.  The  rifling  in  a  rifle  barrel 
is  made  for  the  specific  purpose  of  spinning  the 
projectile  out  and  it  will  be  longitudinally  stable. 
In  other  words,  it  will  stay  straight  in  the  direction 
that  it  is  going,  irrespective  of  how  it  deviates  in 
the  air. 

Q.     What  would  be  the  effect  without  the  rifling? 

A.  It  would  go  end-over-end  and  would  not  go 
nearly  as  far  as  it  normally  would. 

Q.  The  definition  which  you  gave  just  a  minute 
ago  of  "the  second  stable  position,"  in  respect  to 
that  can  you  find  support  in  the  patent  for  that 
particular  definition  which  you  gave? 

A.  If  your  Honor  will  permit  me,  there  are  two 
short  quotations  from  the  patent,  page  2,  line  11, 
it  states: 

' '  If  the  unit  is  then  tilted  by  hand,  for  example, 
the  tank  can  tilt  into  a  second  stable  position  as 
shown  in  Fig.  3,  without  the  application  of  any 
great  amount  of  force." 

That  is  a  relative  term,  because  the  whole  device 
weighs,  this  particular  device,  close  to  a  thousand 
I)ounds  on  the  seven  tank  affair.  35  pounds  is  not 
a  great  amount  of  force  to  tilt  a  thousand-pound 
device.  Then  it  states  that  "Under  these  condi- 
tions, a  second  and  preferably  greater  application 
of  force  will  be  necessary  in  order  to  tilt  the  plant 
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(Testimony  of  Herbert  E.  Metcalf.) 
laterally,  so  that  the  center  of  gravity"  passes  out- 
side, etc.,  to  [163]  the  tipover. 

Q.  Referring,  Mr.  Metcalf,  to  page  2  of  the 
patent,  column  1,  line  59 — incidentally,  you  drafted 
this  application,  did  you  not?  A.     I  did,  yes. 

Q.  And  chose  the  word  "stable"  which  is  used 
in  here?  A.     That  is  correct. 

Q.  In  this  paragraph  to  which  I  have  referred 
which  ends  at  the  top  of  column  2  in  line  3,  is  the 
intention  there  to  indicate  that  that  was  the  only 
way  in  which  that  advantageous  result  could  be 
achieved  ? 

A.  Certainly  not.  It  says  that  it  can  be  attained 
in  that  manner  and  as  has  already  been  pointed  out 
here,  there  are  certain  advantages  in  having  a  rest- 
ing position  in  these  two  positions. 

Q.  But  is  it  your  understanding  that  those  ad- 
vantageous results  could  be  obtained  by  other  com- 
binations of  dimensions  also? 

A.  That  is  correct,  as  long  as  there  will  be  in 
the  tilted  position  a  force  barrier  which  will  pre- 
vent this  device  from  tipping  over  on  the  operator. 

Mr.  Beckley:  That  is  all.  You  may  cross  ex- 
amine. 

Cross  Examination 

Mr.  Lassagne :  Q.  In  Fig.  3  of  the  patent  draw- 
ing, Mr.  Metcalf,  you  caused  to  be  made  a  diagram 
illustrating  the  center  of  gravity  of  the  Josephian 
unit  as  lying  between  the  vertical  lines  erected  from 
the  point  of  contact  17  and  the  point  of  contact  20  ? 

A.     Correct.  [164] 
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Q.  When  the  center  of  gravity  is  in  that  position 
the  unit  is  stable  as  against  outward  movement? 

A.     Certainly. 

Q.  Isn't  it  also  stable  as  against  inward  move- 
ment ?  A.     Yes. 

Q.     Stable  as  against  moving  both  ways? 

A.     Yes,  sir. 

Q.  At  the  top  of  page  2,  column  2,  you  say,  ''This 
simply  means  that  the  center  of  gravity  is  to  lie 
between  vertical  lines  erected  from  contacts  17 
and  20."  A.     Correct. 

Q.  The  "this"  that  3^ou  refer  to — what  was 
"this"? 

A.  In  the  first  place,  I  am  still  describing  the 
preferred  movement  illustrated  and  it  is  preferable 
to  have  the  second  stable  position  to  be  stable  in 
both  directions. 

Q,  You  do  not  disclose  in  the  patent  diagram  or 
teach  there  in  any  other  way  of  obtaining  the  ad- 
vantageous result,  do  you? 

A.  No,  because  the  patent  statute  says  you  give 
one  preferred  form  of  an  invention  and  that  is  all 
that  is  necessary. 

Mr.  Lassagne:     That  is  all. 

Mr.  Beckley:  Before  closing,  I  would  simply 
like  to  introduce  into  evidence  the  chart  which  has 
already  been  marked  for  identitication  Plaintiff's  11. 

Mr.  Lassagne:     No  objection. 

The  Court:     Very  well. 

(The  chart,  Plaintiff's  Exhibit  11  for  Iden- 
tification, was  thereupon  admitted  in  evidence.) 
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The  Court:  Any  further  questions  of  the  wit- 
ness ? 

Mr.  Beckley:  No  further  questions.  Plaintiff 
rests.  [165] 

The  Court :  Do  you  claim  vrithout  this  last  clause 
in  that  second  claim  that  this  is  not  an  invention? 
Is  that  the  point? 

Mr.  Lassagne:  Yes,  that  the  last  clause  must 
be  read  as  a  material  limitation  in  the  claim. 

The  Court:  Without  it,  it  does  not  disclose  in- 
vention but  it  would  be  a  progress  in  the  art? 

Mr.  Lassagne:  It  would  be  skill  in  the  art  to  put 
a  bump  on  the  bottom  of  the  Western  Steel  device 
so  you  can  wrestle  it  around  more. 

The  Court:  But  with  this  last  clause  in  it  you 
do  not  claim  that  it  is  not  an  invention? 

Mr.  Lassagne:  With  the  last  clause  in  it,  it  is 
plainly  not  infringed.   I  think  I  can  show  you  that. 

The  Court:  No,  with  the  last  clause  in  it,  is  it 
invention  ? 

Mr.  Lassagne:  We  do  not  contest  whether  it  is 
invention  or  not.  I  v/ould  be  willing  to  admit  that 
for  the  purpose  of  this  case. 

The  Court:  You  say  if  that  last  clause  was  left 
off  you  would  contest  it ;  you  would  say  it  does  not 
consist  of  invention? 

Mr.  Lassagne:  It  does  not  involve  any  invention 
whatsovere  over  the  Western  Pipe  and  Steel  device, 
which  it  is  admitted  to  have  been  in  the  prior  art. 
Mr.  Boyken  by  his  questioning  of  Mr.  Doble  cer- 
tainly implied 
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The  Court :  That  is,  the  secondary  position  is  in 
your  opinion  the  thing  that  make  it  an  invention. 
If  it  were  absent  it  would  not  be  an  invention.  I 
wanted  to  get  that  quite  clear. 

Mr,  Lassagne:  Yes,  that  is  my  contention,  that 
is  my  position.  If  that  second  stable  position  had 
not  been  recited,  the  Patent  Office  v/ould  never  have 
granted  a  patent. 

The  Court :  I  will  put  it  colloquially.  The  device 
would  not  fall  over  as  long  as  there  was  a  ring 
underneath  it  that  was  of  such  thickness  and  thin- 
ness as  would  either  cause  it  to  remain  in  an  up- 
right position,  a  secondary  upright  position,  or  that 
w^ould  cause  it  to  teeter  back  to  its  original  posiv 
tion "? 

Mr.  Lassagne:  You  would  get  stability  in  the 
sense  the  device  would  not  fall  over. 

The  Court:  You  would  get  the  same  general  re- 
sults, would  you  notf 

Mr.  Lassagne:  You  would  get  the  same  degree 
of  safety  against  overturning,  yes. 

The  Court:  That  is  what  Mr.  Boyken  mentioned 
when  I  was  thinking  about  that  matter  when  he 
was  talking.  You  would  get  the  safety  against  over- 
turning, stability  against  overturning.  I  have  for- 
gotten what  the  phrase  was  that  he  used. 

Mr.  Lassagne:  But  the  phrase  "stable  position" 
as  used  in  the  patent  specification  and  its  claims 
is  a  different  thing  from  stability  in  the  general 
sense  of  stability  against  overturn. 

The  Court:  Is  if?  That  is  the  problem  I  am 
thinking  about. 
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Mr.  Lassagne :     That  is  the  problem,  yes.  [203] 

The  Court:  Is  there  any  particular  virtue  that 
the  patent  speaks  of  that  results  just  in  this  posi- 
tion? 

Mr.  Lassagne:     Yes. 

The  Court :  What  different  virtue  is  there  in  that 
position  so  far  as  stability  is  concerned  than  in  this 
position  (indicating)  ? 

Mr.  Lassagne:  So  far  as  stability  is  concerned, 
none.  But  when  you  select  that  part  of  your  range 
that  the  plaintiff  has  selected  and  claimed  in  this 
patent  you  combine  safety  against  overturning  with 
maximum  ease  in  rolling  the  thing  from  place  to 
place. 

The  Court:  It  may  be  the  defendant's  device  is 
safer  because  it  gets  back  to  the  upright  position 
when  it  is  tipped.  That  extended  might  be  an  im- 
provement over  this  device. 

Mr.  Lassagne :  It  may  be  superior.  We  think  it 
is,  of  course. 

The  Court:  Mow,  isn't  that  a  dangerous  posi- 
tion for  you  to  assume"? 

Mr.  Lassagne:     No. 

The  Court :  Because  then  you  would  have  to  start 
from  the  point  where  you  were  improving  on  some- 
one else's  invention. 

Mr.  Lassagne:  Not  at  all,  because  o  superior  de- 
vice may  be  either  an  improvement  on  something 
else  or  may  be  something  different  than  the  other 
thing. 

The  Court:  To  the  extent  that  it  makes  use  of 
the  other  [204]  man's  claim,  would  it  infringe  even 
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though  in  the  process  of  infringing  it  wonld  im- 
prove ? 

Mr.  Lassagne :  Oh,  if  you  come  within  the  scope 
of  a  man's  patent  claims  and  then  add  something 
by  way  of  improvement,  unquestionably  you  in- 
fringe. 

The  Court:  Frankly,  I  think  that  is  what  your 
difficulty  is  in  this  case.  [205] 

The   Court:     The   object   of  the  invention  is  in 
reality   that   when   the   device   is   maneuvered   and 
moved  that  if  it  is  tipped  it  will  remain  in  a  safe 
stable  position.  [210] 
•  Mr.  Lassagne:     In  a  condition  of  safety. 

The  Court:  Along  comes  Mr.  Josephian  and  he 
devises  this  ring  by  which  it  is  protected  from  fall- 
ing over.  Now,  your  client  makes  that  ring  a  little 
narrower  with  the  result  that  it  does  not  tip  over 
because  it  comes  back  to  its  original  position.  The 
object  of  the  invention  is  not  to  perform  som.e 
example  Vvdth  mechanics  or  mathematics.  It  is  to 
accomplish  a  desired  result,  isn't  it,  and  shouldn't 
we  measure  these  bursts  of  genius  we  have  in  terras 
of  what  they  are  aim.ed  at  rather  than  to  prove 
some  mathematical  formula  or  mechanical  formula? 

Mr.  Lassagne:  That  would  be  true  under  a  claim 
of  a  scope  embracing  that,  but  it  is  not  a  narrow 
view.  Take  in  this  case,  because  the  patent  is  not 
for  any  and  all  means  of  accomplishing  the  object: 
To  so  interpret  this  patent  would  convert  it  into  a 
patent  for  a  result  rather  than  a  patent  for  a  means 
of  accomplishing  a  result. 
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The  Court:  You  do  not  think  that  the  main 
object  of  this  invention  was  to  create  a  sort  of 
Leaning  Tower  of  Pisa?  I  mean  there  is  nothing 
to  be  accomplished  by  having  a  group  of  cjdinders 
get  themselves  into  this  position,  except  it  might 
have  created  some  conjecture  as  to  why  that  is,  but 
the  object  is  not  to  do  that.  The  object  is  to  get 
this  thing  in  a  stable  position  so  it  won't  fall  over. 
The  way  that  is  done  is  this.  Surely  the  inventor 
did  not  have  in  mind  all  he  was  going  to  do  was 
to  bring  jibout  a  situation  where  he  could  display 
to  the  [211]  trade  these  devices  set  up  in  this  posi- 
tion because  that  would  not  interest  them.  What 
possible  profit  could  that  bring  about?  It  has  been 
said  he  could  not  sell  the  object  in  that  way.  That 
would  not  be  persuasive.  No  salesman  could  gain 
anything  l)y  saying,  "My  boss,  Mr.  Josephian,  has 
got  a  set  of  cylinders  that  he  is  able  to  stand  up 
on  edge  that  way".  That  would  not  aid  him  at  all. 
It  seems  to  me  the  thing  we  have  to  consider  is  what 
is  the  object,  what  is  tlie  main  thing  you  are  aim- 
ing at?  [212] 

Tlie  Court:  Would  you  like  to  argue  this  case 
some  more  or  present  a  memorandum?  I  ask  you 
that  because  I  have  a  rather  strong  feeling  in  this 
case  I  ought  to  decide  it  in  favor  of  the  plaintiff. 

Mr.  Lassagne:     I  understand  that. 

The  Court :  I  feel  that  way  about  it  because  look- 
ing at  it  from  a  rather  common  sense  practical  point 
of  view  the  device  your  client  made  was  built  in 
the  same  way,  uses  the  [218]  same  ring,  and  makes 
a  little  difference  in  the  ring,  and  unquestionably 
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he  wanted  to  use  it  for  the  accomplishment  of  the 
same  objectives  of  stability  and  maneuverability.  I 
am  not  impressed  by  the  argument  that  this  par- 
ticular ring,  when  the  defendant  knew  abont  plain- 
tiff's patent  and  what  he  was  using  it  for,  was  put 
there  for  the  purpose  of  facilitating  the  use  of  a 
truck,  to  get  it  on  the  truck.  That  does  not  par- 
ticularly impress  me.  Apparently  this  is  not  the 
kind  of  case  where  the  Court  is  particularly  required 
to  go  into  the  invention  phase  of  the  matter.  As 
Mr.  Boyken  has  said,  it  is  not  some  revolutionary 
thing  like  the  atomic  1)omb,  but  in  its  small  way 
it  appears  to  be  a  practicable  and  new  way  of 
handling  these  things.  Your  claim  adopted  that  slight 
variation  of  the  same  plan,  and  it  appeals  to  me  that 
it  is  a  case  in  which  an  injunction  should  be  granted. 
I  do  not  know^  whether  there  would  be  any  purpose 
of  any  accounting.  There  isn't  any  sale  of  these 
devices.  It  is  just  a  facility  in  the  handling,  the 
conduct  of  a  man's  business.  Maybe  an  injunction 
might  be  sufficient.  I  do  not  know.  You  gentle- 
men may  have  more  to  say  about  that.  But  that  is 
the  way  the  case  appeals  to  me  and  I  think  it  is 
better  to  tell  you  that,  so  that  if  you  think  there 
is  any  more  than  you  can  add  to  it,  I  want  you  to 
have  the  opportunity  to  do  that.  It  is  better  that 
I  do  that  than  just  exhibit  a  frozen  face  to  you 
and  not  tell  you  anything  I  am  thinking  about.  [219] 
The  Court:  I  understand  that  argument  all 
right,  but,  after  all,  Congress  has  said  that  judges 
have   to   decide   these   patent   claims,   these   patent 
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cases,  and  all  I  can  do  is  the  best  I  can  with  them. 
I  have  said  that  in  several  decisions.  I  have  to  make 
a  sort  of  informed  guess  in  these  matters  and  it 
appeals  to  me  in  this  case,  having  in  mind  the  i3oint 
of  law  that  you  make  there,  that  it  is  too  narrow 
an  [221]  interpretation  that  you  put  on  the  effect 
of  this  claim.  While  it  is  true  the  defendant  can 
only  get  the  benefit  of  what  he  claims,  when  it  comes 
to  the  matter  of  interpreting  the  meaning  of  what 
he  has  claimed,  then  I  think  on  that  phase  of  the 
matter  your  contention  presents  too  narrow  a  view 
of  the  meaning  of  the  claim.  It  seems  to  me  that 
part  of  the  claim  only  describes  the  effect  rather 
than  the  object  of  the  invention.  Mow,  I  may  be 
wrong  about  that,  but  it  seems  to  me  that  the  claim 
should  l.)e  interpreted  in  a  case  like  this  with  at 
least  sufficient  liberality  to  give  some  reality  to 
the  invention  rather  than  to  make  it  a  sort  of  illu- 
sory thing  that  anyone  could  change  an  '4"  or  cross 
a  "t"  there  to  get  away  from  it.  I  think  the  evi- 
dence in  this  case  and  all  the  exhibits  justify  a 
more  liberal  interpretation  of  the  claim.  I  agree 
with  you  that  the  inventor  cannot  get  more  than 
he  claims.  [222] 


Monday,  August  12,  1946 

Mr.  Boyken:  This  is  a  motion,  your  Honor,  to 
vacate  the  approval  of  a  supersedeas  bond  that  was 
filed  in  this  case,  which  bond  was  to  stay  the  in- 
junction. We  also  asked  for  an  order  fixing  the 
terms  upon  which  the  injunction  would  be  stayed. 
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I  think  your  Honor  will  recall  the  circumstances 
of  this  patent  case,  involving  a  cluster  of  oxygen 
tanks,  and  the  patent,  as  you  will  remember,  Avas 
held  to  have  been  infringed,  but  the  [1]  Court  de- 
clined to  award  any  damages  to  the  plaintiff.  After 
that  the  defendant  made  a  m^otion  for  permission 
to  file  a  counter  claim  setting  up  declaratory  relief, 
and  that  motion  was  denied.  The  morning  we  argued 
that  motion,  after  your  Honor  denied  it,  there  was 
some  talk  about  the  supersedeas  bond  and  the  stay- 
ing of  the  injunction,  and  I  suggested  a  $5,000 
bond.  I  am  perfectly  satisfied  with  that  amount.  I 
am  not  trying  to  increase  it  in  any  respect.  How- 
ever, the  bond  that  was  filed  in  order  to  stay  this 
injunction  reads  to  me  as  though  it  were  just  an 
ordinary  cost  bond,  and  your  Plonor  did  not  allow 
any  damages  during  the  period  of  time  up  until 
the  decree  was  entered,  and  it  will  be,  of  course, 
very  difficult  to  prove  any  damages  from  the  time  of 
the  decree  of  this  Court  until  the  Court  of  Appeals 
decides  this  case,  maybe  a  year  or  more  hence.  The 
appeal  has  been  proceeding  in  a  rather  leisurely 
manner.  And  so  we  are  asking  for  some  terms  and 
conditions  upon  which  that  injunction  may  be 
stayed.  Under  the  Federal  Rules,  which  apply  to 
District  courts,  the  injunction  may  be  stayed  pend- 
ing a  determination  of  the  appeal  in  the  discretion 
of  the  Court,  and  any  suitable  terms  may  be  inter- 
posed. 

Now,  these  are  the  things  that  I  think  shouJd 
be  done:  I  want  to  submit  them  for  your  Honor's 
consideration.     In    the    first    place,    the    testimony 
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showed  that  there  were  a  hundred  of  these  devices 
in  use,  and  when  I  suggested  a  $5,000  bond  I  had 
in  mind  the  lunnbor  of  devices  that  the  defendant 
used  [2]  should  remain  at  100,  and  that  they  should 
not  be  increased,  and  I  think  it  would  be  proper 
to  limit  the  number  of  devices  used  by  the  defend- 
ant to  the  same  amount  that  have  always  been  used, 
])ending  the  determination  of  this  appeal. 

Further  I  had  in  mind  when  I  suggested  that 
$5,000  bond  that  it  should  be  in  the  nature  of,  let 
us  say,  a  penalty  bond,  if  I  can  call  it  that.  The 
way  the  bond  reads,  I  do  not  think  we  could  recover 
anything  on  the  bond  if  the  appeal  was  unsuccess- 
ful. That  is  the  way  the  bond  reads.  What  I  am 
asking  is  that  an  order  be  fixed  and  the  bond,  in 
accordance  with  the  order,  should  be  in  the  nature 
of  a  penalty  bond,  that  is  to  say,  if  the  appeal  is 
unsuccessful  the  plainti:ff  should  l)e  entitled  to  the 
$5,000. 

The  Court:  There  is  no  authority  for  that  kind 
of  bond,  is  there? 

Mr.  Boyken:  I  was  reasoning  it  this  way:  That 
bond,  the  way  it  reads  now,  seems  to  give  the  de- 
fendant, let  us  say,  a  free  ride  until  after  the 
appeal  may  be  decided  a  year  or  so  from  now.  If 
we  were  not  entitled  to  any  damages  up  until  the 
time  of  the  decree  of  this  Court,  either  because  they 
were  too  hard  to  prove  or  they  were  difficult  to 
prove,  or  something  of  that  kind — I  do  not  know 
what  your  Honor's  reasoning  w^as  on  that,  but  we 
were  satisfied  with  it — of  course,  we  would  not  be 
able  to  prove  any  damages  between  the  time  the 
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decree   was   entered   to   the   time   the    appeal    was 
decided.  [3] 

The  Court:  I  think  the  Court  might  tix  some 
royalty,  but  I  do  not  see  how  I  could  have  the  power 
to  specify  an  amount  of  money  without  more,  if 
the  decreed  were  affirmed. 

Mr.  Boyken :  Yes,  your  Honor,  I  think  you  could 
use  your  discretion  and  do  anything  you  would  like 
about  that.  The  royalty  arrangement  would  be  satis- 
factory. 

The  Court:  I  felt  there  were  no  sales  involved 
here,  so  the  matter  of  damages  would  be  a  rather 
illusory  thing.  Of  course,  some  reasonable  amount 
could  be  fixed  for  the  use  of  the  idea,  the  patentable 
idea.  In  the  event  the  decree  were  affirmed,  of 
course,  I  think  the  plaintiff  would  be  entitled  to 
something  for  the  use  of  the  idea  during  the  period 
of  the  appeal.  I  suggest — I  do  not  know  whether 
it  would  be  agreeable  to  your  opponent  or  not — ■ 
that  the  wording  might  be,  ' '  In  the  event ,  of  the 
affirmance  of  the  decree,  the  Court  may  fix  some 
amount  by  way  of  the  value  of  the  use  of  the  idea 
and  by  way  of  royalty  during  the  period  of  appeal, 
not  to  exceed  the  sum  of  $5,000."  The  Court  might 
fix  that  itself  or  have  it  determined  by  way  of  refer- 
ence. I  do  not  know  if  that  is  opposed  by  your 
opponent  or  not.  That  would  seem  to  me,  offhand, 
to  be  a  fair  way  of  protecting  the  rights  of  the 
Plaintiff  during  the  appeal. 

Mr.  Boyken:  The  testimony  showed  that  there 
were  100  devices  of  this  kind  and,  of  coui'se,  the 
testimony,  as  you  will  recall,  showed  that  it  resulted 
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in  a  saving  to  the  defendant.  [5]  If  the  $5,000  is 
adhered  to,  it  is  satisfactory  to  me,  and  with  100 
devices,  it  would  be  in  the  nature  of  a  royalty  of 
$50  each — not  a  royalt}^  of  so  much  per  unit  or 
damage  per  unit,  but  just  as  a  fixed  proposition 
it  would  $50  apiece,  which  I  do  not  think  is  ex- 
cessive. 

The  Court:  I  do  not  think  it  would  be  wise  to 
do  that  arbitrarily  without  hearing  some  testimony 
or  having  some  record  made  as  to  the  reasonable- 
ness of  that.  That  could  well  be  done,  if  the  bond 
is  up,  upon  the  determination  of  the  appeal,  could 
it  not? 

Mr.  Boyken :  I  would  be  satisfied  with  some  kind 
of  a  hearing.  If  $50  a  unit  per  year  is  too  high, 
I  would  be  glad  to  listen  to  testimony  in  that  re- 
spect. 

The  Court:     Would  you  object  to  that  procedure? 

Mr.  Lassagne :  I  think  the  entire  thing  is  prema- 
ture. The  bond  is  up.  If  this  were  a  case  where 
profits  continued  to  be  made  by  the  defendant  out 
of  the  sale  of  the  devices  during  the  period  the 
appeal  was  pending,  and  the  decision  were  affirmed 
on  appeal,  we  would  then  have  a  hearing  as  to 
what  the  plaintiff  should  recover  on  the  bond.  I 
think  that  is  exactly  what  we  should  do  here.  The 
question  of  what  is  a  reasonable  royalty  should  be 
taken  up  after  the  appeal  is  decided. 

The  Court:  I  think  Mr.  Boyken 's  point  is  under 
the  terms  of  the  bond  the  Court  might  not  be  free 
to  do  that.  [5] 

Mr.  Lassagne:     I  think  the  Court  is  free  to  do 
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that  under  the  terms  of  the  present  bond.  The  terms 
of  the  present  bond  conform  exactly  to  the  provi- 
sions of  the  Rule  73(d),  which  states  the  conditions 
of  a  supersedeas  bond  in  detail.  It  conforms  exactly 
to  that  rule. 

The  Court:  In  v/hat  respect  do  you  say  it  does 
not? 

Mr.  Boyken:  Because  that  rule  is  intended  to 
cover  cases  where  the  District  Court  has  allowed 
damages  or  has  allowed  profits  and  damages,  and 
then  those  damages  need  not  be  paid  pending  the 
appeal  because  of  the  bond.  The  difference  between 
the  usual  case  and  this  case  is  the  Coui*t  has  allowed 
no  damages  of  any  kind.  Therefore  there  is  no  occa- 
sion for  a  supersedeas  bond.  We  will  have  to  go 
over  it  again.  If  the  appeal  is  unsuccessful,  we  will 
go  over  the  question  whether  or  not  the  plaintiffi 
is  entitled  to  any  damages  between  the  time  of 
the  decree  of  this  Court  and  the  decision  of  the 
Court  of  Appeals.  That  is  the  distinction.  There 
have  been  no  damages  awarded  in  this  case.  There 
is  no  money 

The  Court:     That  is  right. 

Mr.  Boyken:  That  is  the  difference  between  the 
usual  case  and  this  case.  Therefore  I  am  askmg 
for  some  kind  of  terms  staying  this  injunction,  be- 
cause, after  all,  the  plaintiff  is  out  as  far  as  your 
Honor  is  concerned.  There  is  no  cost  concerned 
because  the  bond  covers  cost.  So  I  think  there 
should  be  some  royalty,  or  I  suggest  that  this  $5,000 
should  [6]  be  considered  a  lump  sum,  and  if  the 
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defendant  wants  the  injunction  stayed,  that  should 
be  the  i)enalty  for  staying  it. 

The  Court:  Is  there  any  real  objection  to  the 
Court  modifying  the  bond  so  it  would  provide  in 
the  event  you  lose  on  a])peal  then  the  Court  might 
determine  some  reasonable  amomit  not  exceeding 
the  amount  of  the  bond  to  comj^ensate  for  the  use 
of  the  patent  during  the  appeal? 

Mr.  I^assagne :  I  think  the  Court  has  that  power, 
whether  or  not  it  applies  to  the  present  bond. 

The  Court:  If  you  think  it  has,  I  do  not  think 
there  would  be  any  objection  for  your  making  that 
clear  in  the  bond. 

Mr.  Lassagne:  The  bond  is  conditioned  upon 
damages  for  delay,  among  other  things.  Recently — 
within  the  last  two  weeks,  in  fact — the  patent  statute 
governing  action  for  infringing  patents  has  been 
amended,  or  at  least,  both  the  houses  of  Congress 
have  passed  it  and  sent  it  to  the  White  House  for 
signature.  It  eliminates  recovery  for  jn^ofits,  for 
instance.  It  provides  where  infringement  is  found 
there  will  be  general  damages  not  less  than  a  reason- 
able royalty.  So  that  a  reasonable  royalt}^  is  merely 
one  way  of  finding  out  what  the  damages  are. 

The  Court:  Suppose  you  lose  the  appeal,  Mr. 
Lassagne.  I  do  not  want  to  put  pessimistic  ideas 
in  your  mind,  but  suppose  you  lose  the  appeal  and 
your  opponent  comes  here  after.  What  relief  would 
he  be  entitled  to  get  under  the  bond?  [7] 

Mr.  Lassagne :  I  think  he  would  be  entitled  to  a 
reasonable  royalty  during  the  period  diiring  which 
the  ap|)eal  was  pending. 
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The  Court :  Then  there  is  no  objection  to  making 
that  clear  in  the  bond  if  it  is  not  clear  now,  is 
there  I 

Mr.  I.assagne:  No,  but  I  think  the  reasonable 
royalty  has  to  be  set  on  the  basis  of  testimony. 

The  Court:  I  think  so,  too.  I  do  not  think  the 
Court  should  make  any  arbitrary  award,  but  there 
should  be  some  reasonable  amoimt  allowed  by  way 
of  a  royalty.  I  think  if  there  is  any  doubt  about 
it,  that  should  be  clarified  in  the  bond,  unless  you 
are  willing  to  stipulate  that  that  is  the  interpreta- 
tion of  the  bond. 

Mr.  Lassagne:  May  we  not  stipulate  to  that 
without  going  through  the  mechanics  of  vacating 
the  bond,  taking  out  a  new  bond,  and  all  that  sort 
of  thing? 

The  Court:     That  is  agreebale  to  the  Court. 

Mr.  Boyken:  I  wrote  Counsel  a  letter  asking 
him  to  sul)mit  any  order  staying  the  injunction 
before  the  bond  was  filed,  and  he  ignored  that 
letter.  There  has  been  no  response  to  that  in  any 
way. 

Mr.  Lassagne:  This  point  was  not  raised  in  the 
letter,  Mr.  Boyken. 

Mr.  Boyken:  I  would  prefer  to  submit  an  order, 
if  Counsel  approves  of  it,  w^hich  would  state  the 
conditions  upon  [8]  which  this  injunction  is  stayed. 

The  Court:  You  submit  the  order  setting  forth 
the  conditions.  Submit  it  to  Mr.  Lassagne  for  ap- 
proval and  I  will  sign  it. 

Mr.  Boyken:     I  have  an  order  here,  but  it  treats 
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the  $5,000  as  though  it  were  a  lump  sum  we  were 
entitled  to. 

The  Court:  I  would  not  do  that.  I  think  it 
would  be  fixed  on  the  basis  of  some  record  made  at 
the  time,  showing  what  would  be  a  reasonable 
amount  in  the  event  the  decree  is  affirmed. 

Mr.  Boyken:  I  will  be  glad  to  prepare  such  an 
order  and  submit  it  to  Counsel. 

The  Court:     Very  well. 

Mr.  Tjassagne :  There  is  on  further  thiiig  in  Mr. 
Boyken 's  proposed  order  here  on  which  I  think 
we  should  get  your  Honor's  thought.  He  asks  that 
the  supersedeas  bond  be  effective  for  a  period  of 
only  one  year.  It  seems  to  me  an  appellee  in  a 
situation  such  as  Mr.  Boyken 's  client  is  has  the 
right,  if  there  is  any  undue  delay,  to  ask  the 
Appellate  Court  to  increase  or  vacate  the  super- 
sedeas bond. 

The  Court:  I  think  you  are  right  about  that. 
I  wouldn't  want  to  determine  that  in  advance. 

Mr.  Boyken :  Yes,  the  $5,000  was  based  upon  one 
year,  but  if  it  is  going  to  be  a  reasonable  royalty, 
I  will  be  glad  to  strike  out  that  year  and  make  it 
a  reasonable  royalty  until  [9]  decision  of  the  Court. 

The  Court :  You  prepare  an  order  along  those 
lines  and  submit  it  to  Mr.  Lassagne: 

Mr.  Boyken:     Very  well. 

[Endorsed] :     Filed  Sept.  25,  1946.  [9-a] 
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[Eudorscvi]:  Xo.  114i5.  Uniteii  States  Cinniit 
Court  of  Appeals  for  the  Xinth  Circuit,  Stiifvrt 
Oxygen  Conii^any,  Lt<i.,  a  eorporation.  Appellant, 
vs,  William  Josepbian,  Appellee,  Transoript  of 
Record  Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Filed  October  16,  1946, 

s    PAUL  P.  O'BRIEX, 
Clerk  of  the  United  States  Cii>f\ut  Court  of  Appeals 
for  the  Xinth  Circuit, 


In  the  United  States  Circuit  Court  of  Appeals 
For  the  Xinth  Circuit 

Xo.  11445 

STUART  OXYOEX  CO..  LTD., 

Api>eUant, 
vs. 

WILLIAM  JOSEPHLVX, 

Appellee, 

APPELLAXTS  STATEMEX'T  OF  POIXTS 
RELIED  UPOX  OX  APPEAL 

The  above-named  appellant,  pursuant  to  Rule  19. 
paragraph  6,  of  the  rules  of  this  Court,  hereby 
states  that  the  points  on  which  appellant  intends 
to  rely  on  this  appeal  are  as  follows: 
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1.  The  District  Court  erred  in  interpreting  the 
reference  in  the  claims  of  the  patent  in  suit  to  the 
device  disclosed  therein  as  having  "a  stable  posi- 
tion" when  tilted  as  applicable  to  defendant's  de- 
vice in  which  force  must  be  exerted  by  the  user  to 
prevent  the  defendant's  device  from  returning  from 
tilted  to  upright  position. 

2.  The  District  Court,  in  interpreting  the  claims 
of  the  patent  in  suit,  erred  in  disregarding  a  clear 
definition  found  in  the  specification  of  said  patent 
explaining  the  meaning  of  the  expression  ''a  stable 
position"  as  used  in  said  claims. 

3.  The  District  Court  erred  in  failing  and  re- 
fusing to  conclude  that  the  patent  claims  must  be 
read  in  the  light  of  the  definition  of  a  tilted  "stable 
position"  given  in  the  patent  specification,  and  that 
when  so  interpreted  the  Claims  specifically  exclude 
defendant's  device  which  will  not  stand  tilted. 

4.  The  District  Court  erred  in  finding  identity 
of  function  in  the  patented  structure  and  in  the  de- 
fendant 's  structure. 

5.  The  District  Court  erred  in  finding  substan- 
tial equivalency  between  the  patented  structure  and 
the  defendant's  structure. 

6.  The  District  Court  erred  in  failing  and  re- 
fusing to  conclude  that  the  making  and  using  of  the 
defendant's  device  in  evidence  was  not  an  infringe- 
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ment  of  the  claims  in  suit  of  plaintiff's  patent,  or 
any  of  them. 

NAYLOE  and  LASSAGNE, 
/s/  THEODORE  H.  LASSAGNE, 
Attorneys  for  Defendant- 
Appellant. 


ACKNOWLEDGEMENT  OF  SERVICE 

Receipt  of  a  copy  of  the  foregoing  Appellant's 
Statement  of  Points  Relied  upon  on  Appeal  is  here- 
by acknowledged  this  16th  day  of  October,  1946. 

BOYKEN,  MOHLER  &  BECK- 
LEY, 

/s/  W.  BRUCE  BECKLEY, 

Attorneys  for  Appellee. 

[Endorsed] :     Filed  Oct.  16,  1946. 
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APPELLANT'S  DESIGNATION  OF  PARTS  OF 
THE  RECORD  ON  APPEAL  TO  BE 
PRINTED  AND  OF  EXHIBITS  AND 
DOCUMENTS  TO  BE  INCLUDED  IN  A 
BOOK  OF  EXHIBITS 

Comes  now  the  appellant  Stuart  Oxygen  Com- 
pany, Ltd.,  and,  pursuant  to  Rule  19,  paragraph  6, 
of  the  rules  of  this   Court,  hereby  designates  the 
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parts  of  the  record  on  appeal  to  be  printed,  as 
follows : 

Transcript 
Paper  Page 

1.  The  Complaint    1 

2.  The  Answer  3 

3.  Defendant's  Request  for  Admissions   (omit- 

ting photographs  attached  thereto.) 

4.  The  original  Reporter's   Transcript   of   the 

evidence  and  proceedings  at  the  trial, 
transmitted  to  this  Court,  with  the  follow- 
ing omissions:  (Here  follows  a  list  of 
omissions  and  deletions). 

5.  Order   for  Judgment    7 

6.  Findings  of  Fact  and  Conclusions  of  Law  . .  8 

7.  Final  Judgment   12 

8.  Notice  of  Appeal   14 

9.  Designation    of    Contents    of    Record    on 

Appeal 16 

10.  Order  Staying  Injunction  and  Fixing  Terms 

of  Stay  Bond   24 

11.  Supersedeas  Bond  approved  October  2nd, 

1946    28 

12.  Order  Extending  Time  for  Docketing  Ap- 

peal dated  August  27,  1946  23 

13.  Order   Extending    Time    to    Docket    dated 

September  27,  1946 27 

14.  Order  for  Transmission  of  Original  Papers 

and  Exhibits   31 

15.  Clerk's   Certificate    34 
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Transcript 
Paper  Page 

16.  Appellant's  Designation  of  Parts  of  the  Rec- 

cord  on  Appeal  to  be  Printed  and  of  Ex- 
hibits and  Documents  to  be  Included  in 
a  Book  of  Exhibits. 

17.  Appellant's    Statement    of    Points    Relied 

uponon  Appeal. 

18.  Writ  of  Injunction. 

And  appellant  further  hereby  designates  the 
following  exhibits  and  documents  to  be  included  in 
a  Book  of  Exhibits: 

Appellee's    (Plaintiff's)    Exhibits 

Exhibit  1,  Josephian  patent  No.  2,317,064. 

Exhibit  2,  Photograph*. 

Exhibit  3A,  Photograph*. 

Exhibit  3B,  Photograph*. 

Exhibit  3C,  Photograph*. 

Exhibit  3D,  Photograph*. 

Exhibit  6,  Drawing  of  defendant's  device*. 

Exhibits  7A  and  7B,  Photographs  substituted  for 
Exhibit  7*. 

Exhibits  8A  and  8B,  Photographs  substituted  for 
Exhibit  8*. 

Exhibit  10,  Photograph  of  aluminum  plate*. 

Appellant's   (Defendant's)   Exhibits 

Exhibits  A-1,  A-2  and  A-3,  Photographs  referred 
to  in  Defendant's  Request  for  Admission  No.  2*. 


*To  be  reproduced  by  photostatic  process. 
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Appellant's  (Defendants)  Exhibits — (Cont.) 

Exhibits  B-1,  B-2,  B-3  and  B-4,  Photographs  re- 
ferred to  in  Defendant's  Request  for  Admission 
No.  3*. 

Exhibits  C-1,  C-2,  C-3  and  C-4,  Photographs*. 

Exhibit  D-1,  Photograph  substituted  for  Ex- 
hibit D.i* 

Exhibit  E,  Blueprint.* 

Exhibit  F,  Drawing  of  hand  truck.* 

NAYLOR  and  LASSAGNE, 

/s/  THEODORE  H.  LASSAGNE, 
Attorneys  for  Appellant. 

ACKNOWLEDGEMENT  OF  SERVICE 

Receipt  of  a  copy  of  the  foregoing  Appellant's 
Designation  of  Parts  of  the  Record  on  Appeal  to 
be  Printed  and  of  Exhibits  and  Documents  to  be 
Included  in  a  Book  of  Exhibits  is  acknowledged 
this  16th  day  of  October,  1946. 

BOYKEN,  MOHLER  &  BECK- 
LEY, 

/s/  W.  BRUCE  BECKLEY, 

Attorneys  for  Appellee. 


*To  be  re])roduced  by  photostatic  process. 

1  Attached    to    stipulation    re    "Substitution    of 
Photographs  for  Physical  Exhibits." 

[Endorsed]  :     Filed  Oct.  16,  1946. 
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STIPULATION  AND  ORDER  RE  BOOK  OF 
EXHIBITS  AND  OTHER  EXHIBITS 

It  is  hereby  stipulated,  subject  to  the  approval  of 
the  Court,  that  there  shall  be  prepared  ten  (10) 
copies  of  the  Book  of  Exhibits  prepared  in  accord- 
ance with  the  designation  of  the  parties,  four  copies 
of  which  shall  be  filed  with  the  Clerk  of  this  Court ; 
three  copies  of  which  shall  be  delivered  to  counsel 
for  appellant;  and  three  copies  of  which  shall  be 
delivered  to  counsel  for  appellee. 

It  is  further  stipulated  and  agreed  that  the  Court 
upon  approval  hereof  and  of  the  form  of  Order, 
enter  an  Order  herein  in  the  subtended  form. 
NAYLOR  and  LASSAGNE, 
/s/  THEODORE  H,  LASSAGNE, 
Attorneys  for  Appellant, 
BOYKEN,  MOHLER  &  BECK- 
LEY, 
/s/  A.  W.  BOYKEN, 
/s/  W.  BRUCE  BECKLEY, 

Attorneys  for  Appellee. 
Dated:  October  16,  1946. 

ORDER 

Whereas,  the  parties  hereto  have  designated  as 
part  of  the  transcript  of  record  on  appeal  the  re- 
production of  the  patent  in  suit,  certain  photo- 
graphs, and  other  exhi1)its,  and  it  having  been  rep- 
resented that  the  reproduction  of  the  other  docu- 
mentary  exhibits   of   secondary   importance   would 
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be  difficult  and  costly,  and  that  an  Order  has  been 
made  for  the  transfer  to  this  Court  of  all  original 
exhibits  admitted  into  evidence  during  the  trial  of 
this  cause,  where  said  exhibits  ma}"  be  inspe<?ted  in 
original  form; 

It  Is  Hereby  Ordered  that  the  foregoing  stipula- 
tion be,  and  it  is  hereby  approved ;  and  that  as  part 
of  the  transcript  of  record  on  appeal  there  shall  be 
prepared  at  least  ten  (10)  copies  of  the  Book  of 
Exhibits  provided  for  in  said  stipulation,  which 
shall  be  deemed  a  sufficient  compliance  with  the 
rules  of  this  Court  respecting  reproduction  of 
exhibits. 

It  Is  Further  Hereby  Ordered  that  original  ex- 
hil3its  which  have  been  received  in  evidence  and 
transmitted  to  this  Court  but  not  reproduced  in  the 
Book  of  Exhibits  may  be  referred  to  by  counsel  for 
all  parties  herein  in  briefs  and  in  arguments,  and 
all  or  portions  of  said  exhibits  ma}^  be  inserted  in 
the  appendices  of  any  of  said  briefs  and  shall  there- 
upon be  considered  by  this  Court  as  though  repro- 
duced in  the  Book  of  Exhibits;  and  that  plaintiff's 
original  Exhibits  7,  8  and  10  and  defendant's  origi- 
nal Exhibit  D,  or  substantial  duplicates  thereof  if 
the  originals  are  not  available,  shall  be  present  in 
Court  at  the  time  of  argument  and  may  be  referred 
to  by  the  Court  and  counsel. 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Judge. 
Dated:  October  18,  1946. 

[Endorsed] :     Filed  Oct.  17,  1946. 
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[Title  of  Circuit  Court  of  Appeals  aud  Cause.] 

DESIGNATION  BY  APPELLEE  OF 
ADDITIONAL  PORTIONS  OF  RECORD 

Appellee  designates  the  following  portions  of  the 
Transcript  of  Testimony  in  the  District  Court  for 
inclusion  in  the  record  on  appeal  in  addition  to  the 
matters  designated  by  the  appellant: 

Page  193,  line  13,  to  and  including  page  194,  line 
19  to  the  word  ".patent". 

Page  203,  line  4,  to  and  including  page  205,  line  7. 
Page   210,   line   23,   to   and  including   page   212, 
line  9. 

Page  218,  line  18,  to  and  including  page  219, 
line  25. 

Page  221,  line  19,  to  and  including  page  222, 
line  15. 

Appellee  further  designates  that  Plaintiff's  Ex- 
hibit 9  shall  be  included  and  printed  in  full  in  the 
Book  of  Exhibits. 

BOYKEN,  MOHLER  &   BECK- 
LEY, 
/s/  A.  W.  BOYKEN, 
/s/  W.  BRUCE  BECKLEY, 

Attorneys  for  Appellee. 

Dated:  October  17,  1946. 

Receipt  of  a  copy  of  the  foregoing  "Designation 
by  Appellee  of  Additional  Portions  of  Record"  is 
acknowledged  this  17th  day  of  October,  1946. 
NAYLOR  and  LASSAGNE. 

[Endorsed] :     Filed  Oct.  18,  1946. 


1G4  Stuart  Oxygen  Co.,  Ltd.,  vs. 

In  the  United  States  District  Court  for  the  Northern 
District  of  California,   Southern  Division 

Civil  Action  No.  25286-G 

Suit  for  Infrignement  of 

Patent  No.  2,317,064 

WILLIAM  JOSEPHIAN, 

Plaintiff, 

vs. 

STUART  OXYGEN  CO.,  LTD.,  * 

Defendant. 

SUBSTITUTION  OF  PHOTOGRAPHS 
FOR  PHYSICAL  EXHIBITS 

Pursuant  to  stipulation  and  subject  to  the  Court's 
apiDroval,  the  attached  photographs  are  substituted 
herein  for  the  physical  exhibits  introduced  in  evi- 
dence during  the  trial  of  the  cause : 

Photographs  7 A  and  7B  substituted  for  Plaintiff's 
Exhibit  7. 

Photographs  8A  and  8B  substituted  for  Plain- 
tiff's Exhibit  8. 

Photograph  D-1  substituted  for  Defendant's  Ex- 
hi])it  D. 

The  aluminum  plate  appearing  in  each  of  the 
photographs  and  upon  which  the  physical  exhibits 
are  seen  to  be  resting  was  introduced  in  evidence 
as  Plaintiff's  Exhibit  10.  The  photographs  shall 
likewise  be  considered  as  a  similar  substitute  for 
that  exhibit. 
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It  is  further  agreed  that  original  Plaintiff's 
Exhibits  7,  8  and  10  and  Defendant's  Exhibit  D 
may  be  withdrawn. 

BOYKEN,  MOHLER  &   BECK- 
pEY, 
/s/  W.  BRUCE  BECKLEY, 

Attorneys  for  Plaintiff. 

NAYLOR  and  LASSAGNE, 
/s/  THEODORE  H.  LASSAGNE, 
Attorneys  for  Defendant. 

Dated:  May  13,  1946. 

Approved : 

/s/  LOUIS  GOODMAN, 

U.  S.  District  Judge. 

[Endorsed]:     Filed  U.S.D.C.  May  13,  1946. 

[Endorsed] :     Piled  U.S.C.C.A.  Oct.  17,  1946. 
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No.  11445 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Stuart  Oxygen  Company,  Ltd., 
a  corporation, 


Appellant, 


vs. 


William  Josephian, 


Appellee. 


Brief  on  Behalf  of  Appellant 


This  is  an  appeal  from  a  final  judgment  of  the  United 
States  District  Court  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  adjudging  that  Letters  Patent 
No.  2,317,064  issued  April  20th,  1943  are  good  and  valid 
in  law  and  that  Stuart  Oxygen  Company,  Ltd.  has  in- 
fringed said  Letters  Patent  by  making  and  using  certain 
devices  introduced  in  evidence. 
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JURISDICTIONAL  STATEMENT 

The  jurisdiction  of  the  District  Court  of  the  United 
States  in  this  action  is  based  upon  the  following  statutory 
provision : 

''The  district  courts  shall  have  original  jurisdiction 
as  follows: 

''SEVENTH:  Of  all  suits  at  law  or  in  equity 
arising  under  the  patent,  the  copyright,  and  the  trade- 
mark laws." 

Judicial  Code,  Section  24; 

United  States  Code,  Title  28,  Section  41. 

The  Complaint  in  this  action  (I,  2-3)  alleges,  in  par- 
agraph III  thereof,  that  the  jurisdiction  is  based  upon 
the  patent  laws  of  the  United  States,  and  the  Answer  (I, 
4-7)  admits,  in  paragraph  III,  the  truth  of  this  allegation. 

The  appellate  jurisdiction  of  the  Circuit  Court  of  Ap- 
peals in  this  action  is  based  upon  the  following  statutory 
provision : 

"The  circuit  courts  of  appeal  shall  have  appellate 
jurisdiction  to  review  by  appeal  final  decisions : 

"FIRST:  In  the  district  courts  in  all  cases  save 
where  a  direct  review  of  the  decision  may  be  had  in 
the  Supreme  Court  under  section  345  of  this  title." 

Judicial  Code,  Section  128; 

United  States  Code,  Title  28,  Section  225. 

The  United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  entered  in  this  ac- 
tion Findings  of  Fact  and  Conclusions  of  Law  (I,  10-14) 
and  a  Final  Judgment  (I,  15-16)  on  May  23rd,  1946. 
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This  judgment  was  a  final  decision  in  the  District  Court 
which  may  be  reviewed  by  appeal  in  this  court  in  accord- 
ance with  the  jurisdictional  statute  last  above  quoted,  sub- 
ject only  to  the  provisions  of  the  following  statute : 

''No  appeal  intended  to  bring  any  judgment  or  de- 
cree before  a  circuit  court  of  appeals  for  review  shall 
be  allowed  unless  application  therefor  be  duly  made 
within  three  months  after  the  entry  of  such  judg- 
ment or  decree." 

United  States  Code,  Title  28,  Section  230. 

In  accordance  with  this  statute  and  the  Rules  of  Civil 
Procedure  of  the  District  Courts  of  the  United  States, 
Rule  73,  appellant  within  said  three  months ;  to-wit :  on 
July  19,  1946,  filed  with  the  District  Court  a  Notice  of 
Appeal  (I,  17-18). 


STATEMENT  OF  THE  CASE 

The  Complaint  (I,  2-3)  in  this  action  charges  infringe- 
ment of  patent  No.  2,317,064  (II,  197-200)  issued  April 
20th,  1943  to  William  Josephian,  entitled  ''Tank  Truck." 
The  Answer  (I,  4-7)  denies  that  the  patent  was  "duly 
and  legally  issued"  or  was  "for  an  invention,"  and  also 
denies  infringement.  A  Request  for  Admission  of  Facts 
(I,  7-9)  served  and  filed  by  defendant*  was  unanswered 
by  plaintiff,  and  the  matters  of  which  an  admission  was 
requested  are  deemed  admitted  (Rule  36a,  Federal  Rules 
of  Civil  Procedure).  These  admissions  established  the 
public  use  in  this  country,  more  than  one  year  prior  to  the 


*Herein  the  parties  will  be  referred  to  as  plaintiff  and  defend- 
ant, as  in  the  District  Court. 
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filing  of  the  application  for  the  patent  in  suit,  of  certain 
devices,  photographs  of  which  were  admitted  in  evidence 
as  defendant's  exhibits  and  which  will  be  described  here- 
inafter. 

The  device  of  the  patent  in  suit  is,  fundamentally,  a 
plate  shaped,  in  general,  like  an  ordinary  saucer,  which 
is  adapted  to  have  secured  to  it  seven  gas  cylinders  of 
the  type  in  which  oxygen  is  usually  marketed.  But  no 
patent  was  asked  for  or  granted  claiming  such  an  obvious 
use  of  the  familiar  saucer  form.  Instead,  the  claims  as- 
serted by  Josephian  and  allowed  by  the  Patent  Office  were 
restricted  to  a  device  in  which  the  saucer-like  base  was 
proportioned  in  a  specifically  defined  way  to  secure  par- 
ticular results  which  will  l)e  best  understood  when  the 
history  of  the  patented  device  is  considered. 

For  many  years  oxygen  was  delivered  from  manufac- 
turers to  purchasers  in  cylinders  which  were  handled  one 
at  a  time  in  making  deliveries  (I,  44-45).  It  was  customary, 
in  such  handling,  to  tip  these  cylinders  to  an  approxi- 
mately balanced  position  and  roll  them  on  an  edge  (I,  67). 

Long  before  plaintiff  entered  the  field  with  his  device, 
efforts  to  avoid  individual  handling  of  such  cylinders  had 
resulted  in  the  mounting  of  a  large  number  of  cylinders 
on  a  truck  or  trailer  left  at  the  premises  of  the  user,  as 
illustrated  in  Defendant's  Exhibits  C-1  to  C-4  (II,  238- 
241) ;  the  mounting  of  a  group  of  ten  cylinders  in  a  frame, 
raised  above  the  floor  so  that  an  ordinary  lift  truck  could 
get  under  and  lift  the  assembly,  as  illustrated  in  Defen- 
dant's Exhibits  A-1  to  A-3  (II,  231-233) ;  and  the  mount- 
ing of  groups  of  four  or  five  cylinders  on  a  flat  circular 
plate    secured   thereto   for   transportation   as    a   unit,   as 
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shown  in  Defendant's  Exhibits  B-1  to  B-4  (II,  234-237). 
These  latter  units  could  be  moved  short  distances  by  an 
operator  in  the  same  way  as  the  defendant's  units  are 
moved  (I,  137),  but  were  designed  also  to  be  moved  by 
crane  in  transporting  or  conveying  them  (I,  137)  just  as 
defendant's  units  are  moved  by  hand  trucks  (I,  88-90) 
when  they  are  to  be  moved  other  than  very  short  dis- 
tances. 

Plaintiff  is  engaged  in  manufacturing  and  selling  oxygen 
(I,  32)  in  competition  with  defendant  and  others.  Acting 
under  the  spur  of  severe  competition,  he  made  a  lengthy  in- 
vestigation of  the  devices  which  were  being  used  by  others 
for  gas  delivery  before  he  made  the  device  of  the  patent  in 
suit  (I,  47-48).  With  knowledge  of  them,  he  did  not  claim 
as  inventive  the  mere  substitution  of  a  saucer-like  base 
plate  for  the  flat  circular  plate  of  the  prior  art  device  of 
Defendant's  Exhibits  B-1  to  B-4  (II,  234-237).  He  limited 
every  one  of  his  claims  (II,  200)  to  a  structure  in  which 
the  base  and  rim  of  the  saucer-shaped  base  plate  were 
critically  proportioned  to  each  other  so  as  to  give  the 
structure  "a  second  stable  position"  when  tilted.  This 
made  possible  two  results :  i.e., 

1.  Balancing  the  unit  in  tilted  position  for  ease  of 
rolling;  and 

2.  Prevention   of   overturning   upon   tipping   beyond 
.     balanced  position. 

Josephian  testified  that,  after  inspecting  others'  de- 
vices, he  '^hit  upon  the  idea  of  balancing  the  cylinders  on 
a  plate"  (I,  48) ;  that  ''only  when  you  get  into  extremely 
heavy  weight  does  it  become  important"  *  *  *  '*to  have 
the  balance  line  right  on  the  center  track"  (I,  71) ;  that  he 
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ordered  ' '  a  half  dozen  rings  and  made  them  up  and  picked 
out  what  I  thought  was  the  best  of  different  diameters" 
in  making  his  device  (I,  74) ;  and  that  the  fact  that  the 
unit  can  move  as  far  as  the  tilted  stable  position  in  which 
it  stands  free  makes  it  possible  to  get  the  unit  tilted  to 
the  position  where  the  center  of  gravity  is  right  over  the 
rolling  edge  (I,  75). 

Plaintiff's  expert  likewise  admitted  that  ''there  are  cer- 
tain advantages  in  having  a  resting  position  in  these  two 
positions"  and  that  "it  is  preferable  to  have  the  second 
stable  position  to  be  stable  in  both  directions"  (I,  168-169). 
The  patent  discloses  only  a  seven  cylinder  unit  although 
Josephian  had  built  a  four  cylinder  unit  at  the  same  time 
(I,  49-50)  as  shown  in  Plaintiff's  Exhibits  3- A  to  3-D  (II, 
202-205).  The  seven  cylinder  unit  was  disclosed,  accord- 
ing to  plaintiff's  own  statement,  because  ''seven  cylinders 
had  more  weight  and  for  that  reason  would  be  more  effec- 
tive in  demonstrating  how  balance  could  be  achieved" 
(I,  52). 

Claim  2  (II,  200),  which  is  the  broadest  of  the  claims  in 
suit,  reads,  in  full,  as  follows : 

"A  truck  for  handling  a  plurality  of  cylindrical 
tanks  comprising  a  base  plate,  means  for  holding  a 
plurality  of  cylindrical  tanks  in  fixed  upright  position 
on  the  top  of  said  plate,  and  a  basal  member  fastened 
to  the  bottom  of  said  plate  and  having  a  circular 
periphery  centrally  located  with  respect  to  the  periph- 
ery of  said  plate  to  support  said  truck  in  upright 
stable  position,  said  truck  having  a  second  stable  po- 
sition when  tilted  to  rest  on  both  of  said  peripheries 
only." 


The  specification  of  the  patent  in  suit  defines  what  is 
meant  by  "a  second  stable  position"  at  page  2,  column  1, 
line  59,  to  column  2,  line  3,  thereof  (II,  200),  in  the  fol- 
lowing terms : 

''In  any  event,  the  advantageous  result  of  my  in- 
vention can  be  accomplished  by  so  designing  the  lower 
plate  and  its  attached  track,  so  that  there  will  be  a 
second  stable  position,  such  as  that  shown  in  Fig.  3 
after  the  tank  has  been  tilted.  This  simply  means  that 
the  center  of  gravity  15  is  to  lie  between  vertical 
lines  erected  from  contacts  7  and  20. ' ' 

The  defendant's  gas  cylinder  holder.  Plaintiff's  Exhi- 
bits 7- A  and  7-B  (II,  207-208)  bears  a  superficial  resem- 
blance to  the  device  of  the  patent  in  suit  (II,  198),  in  that 
a  depression  in  the  inner  portion  of  the  base  plate  gives 
that  plate  a  saucer-like  shape,  but  the  relationship  of  the 
inner  depression  to  the  diameter  of  the  entire  plate  is  such 
that  it  has  no  "second  stable  position"  but  always  returns 
to  a  vertical  stable  position  if  tilted  and  released.  (I,  124- 
126).  This  is  true  because  it  is  impossible  for  the  center 
of  gravity  to  move  outwardly  beyond,  or  even  as  far  as, 
the  point  of  contact  of  the  inner  portion  of  the  base  with 
the  floor  (I,  132  and  146-147).  This  is  critical  in  determin- 
ing that  defendant's  device  will  not  have  a  ''second  stable 
position"  and  is  not  a  mere  matter  of  degree  (I,  147). 
Because  of  this  difference,  defendant's  units  cannot  be 
balanced  for  rolling  upon  the  edge  of  the  depression  in  the 
base  plate. 

The  critical  nature  of  the  proportions  in  question  was 
shown  by  plaintiff's  demonstration  (I,  148-149)  that  a  very 
substantial  increase  in  the  thickness  of  the  central  portion 


of  the  basal  member  of  defendant's  device  was  necessary  to 
cause  it  to  stand  free  in  tilted  position.  The  necessary  in- 
crease in  thickness  was  25%  of  the  actual  thickness  of  the 
entire  portion  of  the  member;  being  3/16  of  an  inch  (1, 149) 
in  a  member  actually  %  of  an  inch  thick,  as  shown  by  De- 
fendant's Exhibit  E  (II,  243). 

Plaintiff,  at  the  trial,  attempted  to  mislead  the  Court 
with  respect  to  the  actual  proportioning  of  the  parts  of 
this  basal  member,  by  introducing  in  evidence  a  grossly 
misrepresentative  drawing  purporting  to  show  defendant's 
device  (Plaintiff's  Exhibit  6,  II,  206),  in  which  the  thick- 
ness of  the  central  portion  of  the  basal  member  was  shown 
by  defendant,  over  strenuous  objection  bj'"  plaintiff's  coun- 
sel, to  be  exaggerated  by  581/2%  (I,  132-134).  This  draw- 
ing was  admitted  by  the  Court,  under  the  impression  that 
Josephian  had  had  it  made  under  his  own  direction  and 
vouched  for  it  as  a  correct  drawing  (I,  63-64),  but  Joseph- 
ian, on  cross-examination,  disavowed  it  and  stated  that 
his  counsel  had  taken  care  of  its  preparation  (I,  78). 

The  District  Judge,  in  deciding  the  case,  took  the  posi- 
tion that  the  expression  ''stable  position"  as  used  in  the 
claims  was  not  limited  by  the  definition  of  that  language 
contained  in  the  specification  (I,  176). 

QUESTIONS   PRESENTED 

Two  questions  are  presented  by  the  present  case: 
1.     Is  the  expression  *'a  second  stable  position"  as  used 
in   the  patent  claims   to  be  construed  as  limited  by  the 
definition   thereof   contained   in    the   patent   specification; 
and 
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2.     Does  the  defendant's  device  have  ''a  second  stable 
position"  within  the  meaning  of  that  expression  construed 
as  determined  by  the  decision  on  the  first  question. 


SPECIFICATION  OF  ERROHS 
The  errors  relied  upon  and  which  will  be  urged  are  as 
follows : 

1.  The  District  Court  erred  in  finding  that  the  defen- 
dant's device  in  evidence  as  Plaintiff's  Exhibit  7,  illus- 
trated in  Plaintiff's  Exhibits  7- A  and  7-B  (II,  207-208) 
has  a  '' second  stable  position"  when  resting  simultane- 
ously on  the  edge  of  the  base  plate  and  on  the  circular 
depression  formed  in  said  base  plate ;  as  set  forth  in  Find- 
ing of  Fact  No.  12  (I,  12). 

2.  The  District  Court  erred  in  concluding  that  the 
phrase  ''stable  position,"  as  used  in  the  Letters  Patent 
in  suit  refers  to  any  position  occupied  by  a  device  of  the 
kind  disclosed,  in  which  a  material  increase  in  force  is 
required,  to  cause  further  motion  of  said  truck  in  the  di- 
rection of  upset,  as  set  forth  in  Conclusion  of  Law  No.  4 
(II,  13) ;  instead  of  concluding  that  said  phrase  is  appli- 
cable only  to  a  position  in  which  the  center  of  gravity  of 
the  truck  is  located  as  defined  in  the  specification  of  the 
patent  at  page  2,  column  1,  line  59,  to  column  2,  line  3 
(II,  200). 

3.  The  District  Court  erred  in  finding  that  the  circu- 
lar depression  in  the  bottom  of  the  base  plate  of  Plain- 
tiff's Exhibit  7,  for  which  has  been  substituted  herein 
photographic   Plaintiff's   Exhibits   7- A  and  7-B    (II,  207- 
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208)    is   the   substantial   equivalent   of   and  performs  the 
same  function  as  the  circular  track  disclosed  in  the  patent 
in  suit,  as  set  forth  in  Finding  of  Fact  No.  14  (I,  12). 

4.  The  District  Court  erred  in  concluding  that  defen- 
dant has  infringed  .claims  1,  2,  3  and  4  of  the  patent  in 
suit,  as  set  forth  in  Conclusion  of  Law  No.  5  (I,  13). 

5.  The  District  Court  erred  in  concluding  that  plaintiff 
is  entitled  to  an  injunction  as  set  forth  in  Conclusion  of 
Law  No.  6  (I,  13). 


SUMMARY  OF  ARGUMENT 

1.  The  Josephian  patent  No.  2,317,064  describes  and 
claims  a  gas  cylinder  holder  which  Josephian  knew  to  be 
nothing  more  than  an  improvement  on  previously  used 
devices  for  accomplishing  the  same  general  result  in  sub- 
stantially the  same  way.  The  asserted  improvement  con- 
sisted of  proportioning  the  parts  of  a  circular  base  mem- 
ber, previously  known  and  used,  so  as  to  make  it  possible 
to  exactly  balance  the  unit  for  rolling  from  place  to  place, 
and  also  to  arrest  it  in  a  "second  stable  position"  in  the 
event  of  tilting  beyond  the  position  of  exact  balance. 

2.  What  was  meant  by  the  expression  ''second  stable 
position"  was  explicitly  defined  in  the  specification  of  the 
patent  and  each  of  the  claims  was  explicitly  limited  to 
a  device  having  such  a  ''second  stable  position."  The 
language  of  the  claims  must  be  construed  in  accordance 
with  the  explicit  definition  of  such  language  contained  in 
the  specification,  and  it  cannot  be  given  a  contrary  col- 
loquial meaning  attributed  to  it  by  an  expert  witness  in 
an  effort  to  apply  it  to  defendant's  device. 
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3.  Josephian  emphasized  in  his  patent  and  his  testi- 
mony, and  that  of  his  expert  witness,  that  the  patented 
construction  had  added  utility  and  distinctive  qualities  by 
virtue  of  the  possibility  of  exactly  balancing  it  in  tilted 
position  for  rolling  from  place  to  place.  Only  a  device 
capable  of  such  exact  balance  could  have  a  **  second  stable 
position"  as  recited  in  the  claims. 

4.  The  doctrine  of  equivalents  cannot  be  invoked  to 
hold  as  an  infringement  defendant's  device,  which  lacks 
''a  second  stable  position"  and  the  added  utility  and  dis- 
tinctive qualities  which  it  imports,  when,  as  here,  the 
''second  stable  position"  is  explicitly  brought  into  the 
claims. 


ARGUMENT 

THE   QUESTION   PRESENTED   IS   ONE   OF 
CLAIM    INTERPRETATION 

Josephian  was  no  pioneer  in  the  art  to  which  the  patent 
in  suit  relates.  Josephian 's  patent  discloses  and  defines 
in  its  claims  only  a  gas  cylinder  holder  which  is  capable 
of  being  tilted  to  ''a  second  stable  position"  in  which  it 
will  stand  free  when  released. 

The  District  Judge  in  deciding  the  present  case  held 
that  the  defendant's  gas  cylinder  holder  illustrated  in  pho- 
tographic Plaintiff's  Exhibits  7- A  and  7-B  (II,  207-208)  had 
''a  second  stable  position"  within  the  meaning  of  that 
expression  as  used  in  the  claims  of  the  patent  in  suit,  even 
though  defendant's  device  when  tilted  to  such  a  so-called 
''stable  position"  and  released  would  not  remain  there 
but  would  immediately  rock  back  to  vertical  position. 


12 

In  taking  this  position,  the  Court  reasoned  that  **you 
would  get  the  same  general  result"  *  *  *  ''you  would 
get  safety  against  overturning,  stability  against  overturn- 
ing" (I,  171),  and  rejected  defendant's  contention  that  the 
phrase  "stable  position"  as  used  in  the  patent  specifica- 
tion and  its  claims  meant  a  different  thing  from  stability 
in  the  general  sense  of  stability  against  overturn  (I,  171). 
In  this  the  Court  erred. 

The  present  appeal  thus  presents  a  pure  question  of 
interpretation  of  patent  claims.  The  relevant  considera- 
tions in  the  determination  of  this  question  are,  primarily: 
what  meaning  did  the  patentee  ascribe  in  his  patent  speci- 
fication to  the  claim  phraseology  in  dispute ;  and  secondar- 
ily, does  the  patented  construction  have  added  utility  and 
distinctive  qualities  by  virtue  of  its  incorporation  of  the 
claimed  feature  described  by  the  language  in  controversy. 
Other  considerations  such  as  the  fact  that  the  defendant's 
employees  were  familiar  with  plaintiff's  commercial  de- 
vices and  the  fact  that  defendant  knew  of  the  patent  in 
suit  before  it  designed  the  devices  alleged  to  infringe  are 
completely  irrelevant  to  the  determination  of  this  ques- 
tion, because  defendant  is  relying  upon  plaintiff's  explicit 
exclusion  from  the  scope  of  the  patent  claims,  of  a  device 
constructed  and  operating  in  the  manner  of  that  here  al- 
leged to  be  an  infringement. 

In  other  words,  the  defendant  took  the  patent  claims, 
interpreted  them  in  the  light  of  the  specification  as  secur- 
ing to  the  patentee  all  to  which  he  was  entitled  Avhen  they 
were  interpreted  in  the  light  of  the  definition  of  their 
phraseology  contained  in  the  specification,  and  being  thus 
apprised  by  the  claims  of  what  was  still  open  to  it  and  the 
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rest  of  the  public,  designed  the  allegedly  infringing  de- 
vice in  such  a  way  as  to  completely  respect  plaintiff 's 
proper  patent  rights. 

Defendant  in  proceeding  in  this  manner  was  in  complete 
accordance  with  both  the  spirit  and  the  letter  of  the  entire 
current  of  authority  in  the  Supreme  Court  of  the  United 
States  as  expressed  in  McClain  v.  Ortmayer,  141  U.S.  419, 
in  which  it  was  said : 

''The  object  of  the  patent  law  in  requiring  the 
patentee  to  'particularly  point  out  and  distinctly 
claim  the  part,  improvement  or  combination  which  he 
claims  as  his  invention  or  discovery,'  is  not  only  to 
secure  to  him  all  to  which  he  is  entitled,  but  to  ap- 
prise the  public  of  what  is  still  open  to  them.  The 
claim  is  the  measure  of  his  right  to  relief." 

The  essential  public  interest  in  determining  what  is 
excluded  by  patent  claims  as  well  as  what  is  included  by 
them  has  been  frequently  emphasized  by  the  circuit  courts 
of  appeal  including  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

American  Roll  Gold  Leaf  Co.  v.  Coe  Co.,  212 
Fed.  720  (CCA.  1) : 
"The  public  have  a  right  to  rely  upon  the  language 
of  the  claims  in  determining  how  far  the  patentee's 
rights  go." 

Fulton  V.  Poivers,  263  Fed.  578  (CCA.  2) : 
"One  may  appropriate  many  of  the  ideas  or  con- 
cepts projected  by  specification  and  drawing,  but  it  is 
the  claim  that  measures  both  the  patented  invention 
and  the  infringement  thereof.  This  rule  ol)tains 
whether  the  patent  be  properly  spoken  of  as  great  or 
small,  primary  or  secondary." 
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Wilso7i  S  Willard  Mfg.  Co.  v.  Union  Tool  Co., 
249  Fed.  729  (CCA.  9): 
''It  is  thoroughly  well  established  that  the  patentee 
is  limited  to  his  claim,  and  the  patent  is  no  broader 
than  the  claims,  and  if  the  language  of  the  claims  of 
the  patent  is  clear  and  distinct,  the  patentee  is  bound 
by  the  language  he  has  employed. ' ' 

The  issue  in  this  case,  thus,  is  whether  the  defendant's 
gas  cylinder  holder  has  ''a  second  stable  position"  within 
the  meaning  of  that  expression  as  used  in  claim  2  of  the 
patent  in  suit  (II,  200),  and  as  stated  in  other  words  in 
claim  1  of  the  patent  in  suit.  Claims  3  and  4,  which  are 
the  only  other  claims  held  infringed  (I,  13),  incorporate 
by  reference  everything  recited  in  claim  2. 

Because  of  critical  differences  in  proportioning  of 
the  parts  of  the  base  members  of  plaintiff's  and  de- 
fendant's devices,  the  plaintiff's  device  is  in  equilibrium 
when  it  is  standing  in  the  tilted  position  in  which  it 
is  illustrated  in  Figure  3  of  the  patent  drawing  (II, 
198)  and  as  shown  in  photographic  Plaintiff's  Exhibit  3-C 
(II,  204) ;  whereas,  the  defendant's  device  when  similarly 
tilted  will  not  stand  in  tilted  position  as  will  the  defen- 
dant's device  shown  in  the  photograph  just  referred  to,  but 
will  always  return  to  the  vertical  position  in  which  it  is 
shown  in  the  photographic  Plaintiff's  Exhibit  7-B  (II,  208). 
This  is  true  because  in  the  patented  device,  tilting  to  the 
position  illustrated  in  Figure  3  of  the  patent  drawing  (II, 
198)  causes  the  center  of  gravity,  designated  15  in  the  pat- 
ent drawing,  to  move  outwardly  from  the  position  directly 
over  the  center  of  the  base  portion  11  in  which  it  is  shown 
in  Figure  1  of  the  patent  drawing  to  a  position  between 
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vertical  lines  erected  from  the  point  of  contact  17  of  the 
basal  portion  11  with  the  floor  and  the  point  of  contact 
20  of  the  basal  portion  8  with  the  floor.  This  is  clearly  de- 
scribed in  the  patent  specification  at  page  2,  column  1,  line 
59,  to  column  2,  line  3  (II,  200). 

On  the  other  hand,  in  the  defendant's  device  it  is  impos- 
sible for  the  center  of  gravity  to  move  outwardly  beyond, 
or  even  as  far  as,  the  point  of  contact  of  the  inner  portion 
of  the  base  with  the  floor  (I,  132  and  146-147).  This  is 
critical  in  determining  that  defendant's  device  will  not 
have  a  ** second  stable  position"  and  is  not  a  mere  matter 
of  degree  (I,  147). 

The  Expression  "A  Second  Stable  Position"  Must  Be  Construed 
as  It  Is  Defined  in  the  Patent  Specification 

It  is  a  cardinal  rule  of  patent  claim  interpretation  that 
an  uncommon  word  or  expression  in  a  claim  is  to  be  con- 
strued in  the  light  of  the  description  rather  than  in  the 
light  of  the  dictionary  or  of  expert  testimony  {Walker  on 
Patents,  Deller's  Edition,  Section  271,  page  1264). 

The  leading  decision  on  this  point  is  that  of  Advance 
Rumley  Co.  v.  John  Lauson  Mfg.  Co.,  275  Fed.  249  (CCA. 
7)  in  which  the  Court  said: 

"This  court  has  frequently  and  consistently  recog- 
nized the  patentee's  right  to  be  his  own  lexicographer, 
and  in  the  present  suit,  regardless  of  the  ordinary  or 
technical  meaning  of  the  words  ^throttling- valve,'  we 
will  unhesitatingly  accept  another  definition  if  ascer- 
tainable from  the  patent,  if  by  doing  so  we  can  give 
better  or  more  accurate  effect  to  this  or  other 
claims. ' ' 
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Similarly,  in  Robert  EsnauU-Pelterie  v.  Chance  Vought 
Corporation,  56   Fed.    (2d)    393    (Affirmed,   QQ  Fed.    (2d) 
474)  (CCA.  2),  the  Court  said: 

''It  is  the  meaning  which  the  patentee  gave  to  the 
words  which  is  apparent  from  the  patent  itself  and  not 
the  meaning  according  to  the  dictionary  or  any  writ- 
ers at  the  time  which  governs.  (Cases  cited.)" 

The  plaintiff  in  his  patent  clearly  defined  what  is  meant 
by  the  expression  *'a  second  stable  position"  as  used  in 
the  patent  claims,  saying  in  his  patent  specification  at 
page  2,  column  1,  starting  at  line  59, 

''In  any  event,  the  advantageous  result  of  my  in- 
vention can  be  accomplished  by  so  designing  the  lower 
plate  and  its  attached  track,  so  that  there  will  be  a 
second  stable  position,  such  as  that  shown  in  Fig.  3 
after  the  tank  has  been  tilted.  This  simply  means  that 
the  center  of  gravity  15  is  to  lie  between  vertical 
lines  erected  from  contacts  17*  and  20." 

Plaintiff's  expert,  Herbert  E.  Metcalf,  on  cross-examina- 
tion attempted  to  avoid  the  force  of  this  definition  con- 
tained in  the  patent  specification  by  contending  that  it  ap- 
plied only  to  the  preferred  form  of  the  invention  (I,  169), 
but  it  is  clear  that  this  is  the  only  place  in  the  patent  in 
which  the  expression  "a  second  stable  position"  is  found 
and  in  which  a  definite  meaning  is  attributed  to  it.  Under 
these  circumstances,  it  is  clear  that  even  though  the  testi- 
mony to  the  effect  that  this  description  applies  solely  to 
the  preferred  form  of  the  invention  be  taken  as  wholly 
true,  the  fact  that  the  same  expression  as  is  defined  in 


*Tho  numeral  7  as  used  at  this  point  is  a  typographical  error 
and  should  be  read  as  17  (I,  142). 
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this  portion  of  the  specification  is  used  in  claim  2  of  the 
patent  requires  that  the  claim  be  limited  to  the  preferred 
form.  Such  was  the  holding  of  the  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit  in  Jones  et  al.  v.  Sykes  Metal 
Lath  &  Roofing  Co.,  254  Fed.  91  (CCA.  6),  in  which  the 
syllabus  reads : 

''A  patentee  may  supply  his  own  dictionary;  so  a 
claim  being  for  roll  with  notches  staggered,  as  speci- 
fied, and  the  word  'staggered'  being  found,  in  the 
specification,  only  in  the  sentence  stating  the  pre- 
ferred form,  the  claim  will  be  limited  to  such  form." 

The  "Second  Stable  Position"  of  the  Patent  Specification 
Gives  the  Patented  Device  Special  Advantages 

A  further  rule  of  claim  interpretation  applicable  to  the 
present  case  is  that  where  a  particular  claimed  feature 
gives  the  device  certain  additional  utility  or  distinctive 
qualities,  the  claims  must  be  limited  to  cover  only  devices 
embodying  such  a  claimed  feature. 

A  painstaking  review  of  the  authorities  supporting  this 
rule  is  contained  in  the  opinion  of  Circuit  Judge  Denison 
in  the  case  of  D'Arcy  Spring  Co.  v.  Marshall  Ventilated 
Mattress  Co.,  259  Fed.  236  (CCA.  6),  in  which  it  is  said: 
*' Considering  the  scope  of  the  actual  invention  and 
of   claims   which   might   well   have   been   formulated, 
there   would   be   little   difficulty   in   finding   in   defen- 
dants'  second  form  the  necessary  equivalency  upon 
which  to  predicate  infringement,  if  it  were  not  for 
the   expressly  stated   requirement  about  the  relative 
positions    of    the    strips.    We    assume,     as    hereafter 
stated,  that  this  requirement  was  not  inserted  under 
such  circumstances  as  to  estop  the  patentee  from  as- 
serting his  present  theory.  It  follows  that  the  case  is 
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to  be  treated  as   one  of  voluntary  and  unnecessary- 
limitation.  ' ' 

'^n  Keystone  Co.  v.  Phoenix  Co.,  95  U.S.  274,  24 
L.Ed.  344,  the  claim  called  for  'wide  and  thin  drilled 
eyebars  *  *  *  applied  on  edge.'  Defendant  used  round 
bars,  flattened  at  the  ends  where  eyes  were  drilled, 
and  (apparently)  placed  on  edge.  Though  the  two 
forms  were  equivalent  enough  in  a  general  way,  yet 
since  it  appeared  that  the  'wide  and  thin'  form  had 
thereby  additional  utility,  the  claim  was  limited  to  the 
form  specified, 

''In  Wlrite  v.  Dunbar,  119  U.S.  47,  7  Sup.  Ct.  72, 
30  L.Ed.  303,  the  claim  specified  a  lining  of  textile 
fabric;  defendant  used  a  lining  of  paper.  The  main 
object  of  the  invention  was  accomplished  just  as  well 
by  the  paper  as  by  the  cloth;  but  the  court,  in  its 
often-cited  'nose  of  wax'  opinion,  held  that  they  were 
not  equivalents.  The  principle  seems  to  be  that  since 
cloth  and  paper  are  not  always  equivalent  and  since 
cloth  has  distinctive  qualities  which  the  patentee 
might  have  considered  important,  he  would  not  be 
allowed  to  escape  his  express  declaration  that  he 
claimed  cloth  only.  This  court  has  often  applied  the 

same  rule." 

******* 

"From  a  review  of  these  and  other  familiar  cases, 
we  think  it  is  safe  to  deduce  the  proposition  that 
where  the  claim  defines  an  element  in  terms  of  its 
form,  material,  location  or  function,  thereby  appar- 
ently creating  an  express  limitation,  where  that  lim- 
itation pertains  to  the  inventive  step  rather  than 
to  its  mere  environment,  and  where  it  imports  a  sub- 
stantial function  which  the  patentee  considered  of  im- 
portance to  his  invention,  the  court  cannot  be  per- 
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mitted  to  say  that  other  forms,  which  the  inventor 
thus  declared  not  equivalent  to  what  he  claimed  as 
his  invention,  are  nevertheless  to  be  treated  as  equiv- 
alent, even  though  the  court  may  conclude  that  his 
actual  invention  was   of  a   scope  which  would  have 

permitted  the  broader  equivalency." 

******* 

''Plaintiff  urges  that  this  limitation  pertains  not  to 
a  mechanical  element  but  only  to  a  matter  of  location, 
and,  hence,  that  a  more  liberal  rule  of  equivalency 
should  be  applied.  We  cannot  see  that  it  is  doctrin- 
ally  important  whether  the  element  said  to  be  missing 
in  defendants'  structure  is  a  mechanical  element  or 
any  other  kind  of  an  element. ' ' 

That  the  plaintiff  Josephian  considered  the  ''second 
stable  position"  as  the  same  as  defined  in  the  specification 
to  be  an  important  feature  of  his  invention,  giving  his  de- 
vice additional  utility  and  distinctive  characteristics,  is 
clear  from  both  his  own  testimony  and  that  of  his  expert, 
Herbert  E.  Metcalf.  It  was  admitted  that  the  fact  that 
the  patented  unit  can  move  as  far  as  the  defined  "second 
stable  position"  makes  it  possible  to  get  the  unit  tilted  to 
the  position  where  the  center  of  gravity  is  exactly  over 
the  rolling  edge,  and  the  unit  is  thus  exactly  balanced  for 
rolling  (I,  75),  and  that  it  becomes  important  to  have  the 
balance  line  right  on  the  center  track  when  extremely 
heavy  weights  such  as  the  seven-cylinder  unit  disclosed 
in  the  patent  are  to  be  moved  (I,  71).  Metcalf  in  his  testi- 
mony agreed  that  there  are  certain  advantages  in  hav- 
ing a  resting  position  in  these  two  positions,  meaning  in 
having  the  unit  so  arranged  as  to  be  capable  of  standing 
at   rest   either   in   the   vertical  position   or   in  the   stable 
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tilted  position   (I,  168),  and  again  on  cross  examination 
stated  that  **it  is  preferable  to  have  the  second  stable  po- 
sition to  be  stable  in  both  directions"  (I,  169). 

Thus  it  aijpears  in  the  language  of  Judge  Denison  that 
the  second  stable  position  of  the  claims  of  the  present 
patent  imports  "a  substantial  function  which  the  patentee 
considered  of  importance  to  his  invention,"  and  that  under 
these  circumstances  ^'the  Court  cannot  be  permitted  to 
say  that  other  forms  which  the  inventor  thus  declared  not 
equivalent  to  tvhat  he  claimed  as  his  invention  are  never- 
theless to  be  treated  as  equivalent." 

THE  DEFENDANT'S  DEVICE  HAS  NO  SECOND  STABLE  POSITION 
AND  LACKS  THE   ADVANTAGES   IMPORTED   THEREBY 

Notwithstanding  efforts  on  behalf  of  plaintiff  to  con- 
fuse and  mislead  the  Court  with  respect  to  the  primary 
issue  of  this  case,  it  was  clearly  established  that  the  de- 
fendant's unit  has  no  ''second  stable  position,"  because  its 
basal  member  is  proportioned  so  that  the  center  of  gravity 
cannot  be  moved  to  a  position  between  two  points  of  con- 
tact of  the  basal  member  with  the  floor  upon  tilting  of  the 
unit.  This  was  physically  demonstrated  to  the  Court  and 
explained  in  detail  by  defendant's  expert,  Wm.  A.  Doble 
(I,  124-126). 

Plaintiff  obtained  the  introduction  in  evidence  of  a 
grossly  misrepresentative  drawing  identified  as  Plaintiff' 's 
Exhibit  6  (II,  206)  purporting  to  show  the  ''Defendant's 
Tank  Truck"  standing  stably  in  tilted  position  in  Figure 
3  thereof,  and  showing  a  purported  detail  of  the  defen- 
dant's basal  member  in  Figure  4  thereof.  This  drawing- 
was  admitted  l)y  the  Court  under  the  impression  that  the 
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witness  Josepliian  vouched  for  it  as  a  correct  drawing  (I, 
63-64),  but  Josephian  on  cross  examination  disavowed  it 
and  stated  that  his  counsel  had  taken  care  of  its  prepara- 
tion (I,  78).  Defendant's  attempts  to  show  the  misleading 
character  of  this  drawing  were  strenuously  resisted  (I, 
132-135),  but  in  spite  of  such  resistance,  Mr.  Doble,  the 
defendant's  expert,  was  able  to  show  the  Court  that  Fig- 
ure 4  of  Plaintiff's  Exhibit  6  (II,  206)  showed  a  581/2 % 
exaggeration  of  the  proportions  of  defendant's  base  plate. 

Later  the  plaintiff,  attempting  to  demonstrate  similarity 
between  plaintiff's  and  defendant's  devices,  emphasized 
that  an  increase  of  3/16  of  an  inch  in  the  depth  of  the 
depression  in  defendant's  basal  member  would  cause  the 
defendant's  device  to  come  to  rest  in  a  stable  tilted  posi- 
tion. This  was  demonstrated  by  placing  defendant's  device 
near  an  edge  of  aluminum  plate  3/16  of  an  inch  thick  and 
tipping  it  over  the  edge  of  the  plate  until  the  edge  of  the 
basal  member  came  into  contact  with  the  floor. 

The  true  effect  of  this  demonstration,  however,  was  to 
demonstrate  the  critical  nature  of  the  proportions  of  the 
basal  member  in  relation  to  the  present  invention,  and 
that  defendant  in  adopting  the  proportions  it  did 
avoided  any  close  approach  to  the  proportions  made  crit- 
ical by  the  patent  claim.  For  while  3/16  of  an  inch  seems 
superficially  to  be  a  small  dimension,  it  must  be  remem- 
bered that  this  amount  was  added  to  a  member  actually 
only  %  of  an  inch  thick  to  begin  with,  making  the  actual 
increase  in  effective  thickness  a  matter  of  25%  of  the  total 
thickness  of  the  member. 

In  view  of  the  foregoing  authorities  and  evidence,  it  is 
therefore  submitted  that  defendant  in  designing  and  adopt- 


22 
ing  the  structure  charged  to  infringe  the  patent  chose  to 
forego  the  special  utility  and  advantages  of  the  patented 
device  imported  by  the  provision  for  *'a  second  stable 
position."  By  designing  its  device  so  that  it  had  no  sec- 
ond stable  position,  defendant  eliminated  the  possil)ility 
of  tilting  its  device  to  a  position  in  which  the  center  of 
gravity  was  balanced  over  the  rolling  edge  in  such  a  way 
as  to  permit  extremely  heavy  weights  to  be  easily  moved 
by  one  man.  Defendant's  device  is  not  capable  of  being 
so  balanced.  Furthermore,  in  so  far  as  the  defendant's 
device  achieves  the  general  result  of  reducing  the  possibil- 
ity of  accidental  overturning,  it  does  so  by  totally  differ- 
ent mode  of  operation  than  does  the  patented  device,  re- 
turning as  it  does  always  to  its  original  vertical  position 
instead  of  coming  to  rest  in  ''a  second  stable  position"  in 
which  it  stands  tilted  in  the  manner  of  the  patented  device. 

Superficial  similarities  of  appearance  cannot  outweigh 
such  clear  evidence  of  lack  of  mechanical  equivalency  as 
is  supplied  by  these  differences  in  result  achieved  and  in 
mode  of  operation. 

The  final  judgment  of  the  District  Court  should  there- 
fore be  reversed  and  the  Court  directed  to  dismiss  the 
Bill  of  Complaint  on  the  ground  that  the  patent  in  suit 
is  not  infringed  by  the  defendant's  structure. 
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CONCLUSION 
Defendant  submits  that  the  appealed  judgment  should 
be  reversed. 

Claims  1,  2,  3  and  4  of  the  Josephian  patent  No.  2,317,- 
064  are  not  infringed  by  the  manufacture  and  use  of  the 
defendant's  devices  illustrated  in  photographic  Plaintiff's 
Exhibits  7-A  and  7-B  (II,  207-208)  for  the  reasons  set 
forth  herein. 

Respectfully  submitted, 

Naylor  and  Lassagne 

Theodore  H.  Lassagne 

Attorneys  for  Defendant- Appellant. 

Dated  at  San  Francisco,  California, 
February  27,  1947. 
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No.  11,445 

IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Stuart  Oxygen  Co.,  Ltd., 

Appellant, 
vs. 

William  Josephian, 

Appellee. 


BRIEF  FOR  APPELLEE. 


I.     INTRODUCTION. 

Appellant-defendant  in  the  above  entitled  case  appeals 
from  a  final  judgment  of  the  U.  S.  District  Court  for  the 
Northern  District  of  California  adjudging  IT.  S.  Letters 
Patent  No.  2,317,064  issued  to  plaintiff-appellee  on  April 
20,  1943,  and  particularly  claims  1  to  4  thereof,  valid  and 
infringed  by  certain  oxygen  tank  carrying  trucks  manu- 
factured and  used  by  appellant-defendant.* 

The  suit  involves  only  the  (juestion  of  infringement  of 
said  Letters  Patent.  The  question  of  validity  is  not  in 
issue  since  the  answer  did  not  plead  that  defense  (4-7).** 


*The  parties  will  hereinafter  be  referred  to  as  plaintiff  and  de- 
fendant as  was  true  in  the  lower  Court. 

**The  record  comprises  two  volumes  of  which  the  second  is  the 
Book  of  P^xhibits.  Numerals  in  parenthesis  herein  i-efei'  to  the 
page  numbers  of  said  record.  Italics  as  used  throughout  the  brief, 
unless  otherwise  noted,  may  be  considered  ours. 


II.     THE  TESTIMONY  CONSIDERED. 

A.       THE  INVENTION  IS  A  DEVICE  FOR  MOVING  A  GROUP  OF 
HEAVY  GAS  CYLINDERS  SAFELY  AND  EASILY. 

Tlie  record  shows  that  the  phiintiff,  Josephian,  was  the 
patentee  and  owner  of  tlie  patent  in  suit  covering  a  Tank 
Truck  for  use  in  moving  heavy  gas  holding  cylinders 
(10-11).  The  ])atent,  Plaintiff's  Exhibit  1  (197-200),  states 
its  object  as  follows: 

"It  is  another  object  oP  my  present  invention  to 
provide  means  for  clamping  a  plurality  of  tanks  into 
a  unit  which  can  be  I'eadily  moved  from  place  to  place 
by  tilting  and  rolling,  together  with  means  for  reduc- 
ing the  danger  of  upset  *  *  * 

*'My  invention  broadly  therefor,  is  the  grouping 
of  several  cylinders  into  a  manoeuverable  unit  capable 
of  being  handled  by  one  man,  and  spotted  easily  with- 
out the  aid  of  any  mechanical  device.  The  unit  will 
not  lose  balance  and  tip  over  *  *  *"  (page  1,  colmnn 
1,  line  50  to  column  2,  line  9). 

From  the  above,  it  is  clear  that  no  contention  is  made 
that  the  invention  is  a  revolutionary  discovery.  It  is 
simply  alleged  that  the  device  provides  novel  means  for 
safely  and  easily  moving  a  plurality  of  heaw  cylinders, 
a  procedure  which  wa.'^,  in  the  past,  very  slow,  laborious 
and  dangerous. 

Oxygen,  acetylene  and  other  gases  used  commercially 
are  normally  supplied  1'rom  heavy  cylindrical  tanks,  de- 
livered to  the  job  by  the  manufacturer,  each  of  which 
weighs  in  the  neighborhood  of  GOO  jiounds  (34-39).  They 
must  be  replaced  frecjuently  and  when  new  units  are  de- 
livered, these  must  be  attached  to  the  main  gas  line  by 
semi-flexible  metal  tubes  called  ''pig-tails"  provided  with 


couplings  on  their  outer  ends.  Obviously  it  is  desirable 
to  connect  the  pig-tails  with  the  least  possible  amount  of 
shifting  and  moving  of  the  tanks,  both  to  avoid  working  the 
heavy  cylinders  about  and  to  prevent  breaking  of  the  pig- 
tails. Since  one  man  usually  handles  deliveries,  the  units 
must  be  made  to  be  easily  and  accurately  "spotted"  with- 
out danger  to  the  worker  through  upset  and  it  is  this 
object  which  the  invtiition  makes  possible  (38-40). 

The  present  invention  comprises  a  so-called  truck  on 
which  a  plurality  of  individual  tanks  may  be  secured  for 
ease  in  such  handling  without  danger  of  the  unit  tipping 
over  and  injuring  the  worker.  The  commercial  embodi- 
ment of  the  invention  is  shown  in  Plaintiff's  Exhibits  8A 
and  SB  (209-210)  and  is  also  shown  in  the  patent  draw- 
ings (198). 

Using  the  reference  numerals  of  the  patent  (197-200), 
the  unit  comprises  a  bottom  base  plate  8  and  a  top  plate 
6  through  which  latter  the  outlet  valves  4  of  the  gas  tanks 
1  extend.  The  two  plates  are  connected,  and  thus  hold 
the  tanks  in  position,  by  means  of  tie-rods  9  positioned 
around  their  peripheries.  A  circular  track  11  of  some- 
what smaller  diameter  than  the  base  plate  8  is  secured 
centrally  of  the  latter 's  under  side,  as  can  best  be  seen 
in  Figs.  1  and  3  of  the  patent  drawings  and  in  Plaintiff's 
Exhibit  8A.  The  function  of  this  track  is  to  permit  the 
entire  unit  to  be  slightly  tipped  to  one  side  so  that  it  may 
easily  be  rolled  along  the  ti'ack  by  one  man.  The  track 
is  so  chosen  in  diameter  and  thickness  that  as  the  unit 
rests  in  the  tipped  position  on  both  the  track  and  the 
periphery  of  the  base  plate,  it  is  in  no  danger  of  falling- 
over  and  will  require  the  application  of  a  substantial  addi- 


tional  I'orce  to  make  it  do  s<^.  Thus  the  entire  unit  may 
be  easily  moved  about  by  rolling  to  any  exact  and  desired 
location  without  danger  and  without  any  more  effort  than 
is  required  to  move  a  single  tank  (42),  There  is  no  evi- 
dence to  show  that  a  plurality  of  cylinders  had  ever  before 
been  connected  together  for  such  ease  and  safety  in 
handling.  The  only  so-called  prior  art,  Defendant's  Ex- 
hibits A1-A3,  B1-B4,  C1-C4  (231-241),  comprised  cranes, 
hand  trucks  or  trailers  for  moving  the  cylinders. 

In  describing  the  operation  and  safety  characteristics 
of  the  truck,  the  patent  specification  chooses  the  word 
''stable"  to  describe  both  positions  (Figs.  1  and  3  of  the 
patent)  in  which  the  truck  is  used  and  operated.  There  is 
the  upright  oi-  normal  stable  position  with  the  track  flat 
on  the  floor,  and  the  tilted  stable  position  in  which  the 
unit  is  in  a  slanting  position.  Thus,  if  the  unit  slips  while 
being  tilted  or  rolled,  it  will  come  to  rest  in  either  one  of 
these  stable  positions  (see  patent,  page  2,  column  1,  lines 
31-38). 

Likewise,  the  specification  x^oints  out  that  tracks  of  vari- 
ous diameters  and  thicknesses  may  be  used  depending 
upon  the  dimensions  of  the  unit  and  the  purpose  for  which 
it  is  to  be  used  (page  2,  column  2,  lines  4-5).  The  speci- 
fication further  emphasizes  that  the  particular  application 
illustrated,  in  the  drawings  is  only  "one  preferred  form". 
It  clearly  states: 

''I  wish  it  to  be  distinctly  understood  that  the 
drawing  given  herewith  is  illustrative  only,  and  that 
the  relative  diainetei-s  of  track  11  and  lower  plate  8 
may  be  vaiied  as  desired  to  control  the  amount  of 
force  necessary."    (page  2,  column  1,  lines  43-47). 


Thus,  the  specification  and  claims  must  be  interpreted  in 
this  light  and  were  clearly  not  intended  to  be  restricted 
to  the  preferred  form  shown  in  the  drawings.  The 
patentee,  William  Josephian,  testified  that  his  purpose  was 
to  construct  a  multiple-unit  truck  which  could  be  moved 
with  a  minimum  of  effort  on  the  part  of  the  worker  and 
which  had  these  safety  positions  to  prevent  injuring  him 
should  the  unit  "lose  balance  and  tip  over."  For  this 
reason,  he  provided  the  tilted  stable  position,  from  which 
"a  second  and  preferably  greater  application  of  force  will 
be  necessary  in  order  to  tilt  the  unit  still  further  laterally" 
(41-42). 


B.  NO  PRIOR  ART  WAS  CITED  AGAINST  THE  INVENTION  IN 
THE  PATENT  OFFICE  AND  NO  ANTICIPATIONS  ARE  SET 
UP  BY  DEFENDANT. 

The  history  of  the  granting  of  the  patent  in  suit  and  the 
proceedings  here  are  of  importance. 

In  the  first  place,  the  Pate?it  Office  cited  no  art  during 
the  course  of  prosecution  of  the  application  and  the  first 
seven  of  the  original  eight  claims  suhmitted  were  allowed 
in  the  first  Office  action  (224).  The  remaining  claim  was 
immediately  cancelled  and  the  patent  issued  without  fur- 
ther prosecution  except  for  a  minor  correction  of  the 
drawing  (22r)-229).  The  Patent  Office  was  thus  quick  to 
recognize  the  unique  contribution  made  by  the  patentee 
in  solving  a  problem  that  others  had  not  solved. 

The  second  point  which  is  of  interest  and  which  is  un- 
usual in  an  action  for  infringement  is  that  the  defense  of 
invalidity  was  not  pleaded  hi  the  answer  and  no  claim  has 


been  made  by  defendant  that  tlie  invention  is  anticipated 
by  the  prior  art;  a  recognition  by  the  defendant  of  the 
merit  and  scope  of  the  invention.    As  stated  by  the  at- 
torney for  defendant,  at  the  close  of  the  evidence  (170) : 
"We  do  not  contest  whether  it  is  invention  or  not. 

I  would  be  willing  to  admit  that  for  the  purpose  of 

this  case." 

The  defendant  has  thus  paid  tribute  to  the  invention 
by  its  admission  of  validity,  its  failure  to  cite  any  antici- 
pating references,  and  by  its  use  of  the  infringing  device, 
the  full  equivalent  of  the  invention. 


C.  THE  INFRINGING  DEVICE  WAS  DEVELOPED  WITH  THE 
JOSEPHIAN  INVENTION  IN  MIND  AND  IS  IDENTICAL 
WITH  IT. 

The  defendant's  device  is  shown  in  Plaintiff's  Exhibits 
7 A  and  7B  (207-208).  Its  similarity  to  plaintiff's  device 
is  marked,  as  well  it  might  be,  for  defendant,  plaintiff's 
competitor,  never  used^  any  type  of  four-cylinder  truck 
until  after  the  date  of  issuance  of  the  patent  in  suit,  and 
then  only  after  it  had  studied  the  plaintiff's  patent  and  his 
coimnercial  device  (97-101).  ]t  is  thus  clear  that  defendant 
deliberately  built  a  unit  performing  the  functions  of  plain- 
tiff's  invention. 

it  appears  that  the  patent  had  been  brought  specifically 
to  the  attention  of  defendant  on  several  occasions  prior 
to  its  building  the  devices  alleged  to  infringe,  once  at 
a  Detroit  convention  (53-56),  again  at  a  convention  in 
Denver  (oG)  and  still  a  third  time  on  a  visit  of  defend- 
ant's employees  to  plaintiff's  plant  (57). 


Defendant  rendered  further  appreciation  to  plaintiff 
and  his  invention  by  employing  a  former  employee  of 
plaintiff  (57-58)  to  help  design  the  infringing  truck  (100- 
101). 

The  infringing  device  has  a  base  plate  in  all  respects 
similar  to  the  Josephian  base  plate.  Instead  of  a  separate 
track  on  the  bottom  of  defendant's  device,  there  is  provid- 
ed a  circular  dished  portion  pressed  out  of  the  plate,  and 
on  which  the  device  rests,  as  can  best  be  seen  in  Plaintiff's 
Exhibit  7A.  This  dished  portion  is  the  full  equivalent  of 
the  Josephian  track  (61-62)  as  admitted  by  Mr.  Doble, 
defendant's  expert,  under  questioning  by  the  Court,  when 
he  stated  that  the  difference  between  the  two  was  "im- 
material" (126). 


D.     THE  DEVICES  FUNCTION  IN  AN  IDENTICAL  MANNER. 

It  appears  from  the  patent  specification  (page  2,  column 
2,  lines  4-11),  and  is  not  denied;  that  the  heighth  and  the 
diameter  of  the  Josephian  track  is  variable  depending 
upon  the  desired  result.  The  particular  track  chosen  for 
illustration  in  the  patent  is  one  which  causes  the  entire 
unit  to  remain  in  the  tilted  stable  position  (see  Fig.  3  of 
the  patent)  when  all  support  is  removed. 

On  the  other  hand,  the  defendant's  device  (Plaintiff's 
Exhibits  7 A  and  7B)  will  not  remain  unsupported  in  this 
titled  position:  it  will  tend  to  teeter  back  to  the  up- 
right stable   position. 

Defendant  has  attempted  to  make  much  of  this  differ- 
ence.   That  it  is  not  important  and  is  not  the  object  of 
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the  invention,  however,  appears  from  the  testimony  of 
the  inventor  that  he  fully  realized  that  a  slight  variation 
in  either  the  thickness  or  diameter  of  the  track  would 
cause  it  to  operate  differently.  The  particular  track 
chosen  for  illustration  and  use  was  taken  because  a  stand- 
ard one-inch  pipe  could  be  used  for  the  track  (74-75). 

//  the  heighth  of  the  ring  under  defendant's  device  is 
increased  by  a  very  slight  auiount,  it,  too,  will  remain  in 
the  tilted  stable  position,  identically  with  the  patent  illus- 
tration. This  fact  was  forcibly  demonstrated  during  the 
cross  examination  of  Mr.  Doble,  defendant's  expert.  An 
aluminum  plate  (Plaintiif's  Exhibit  10),  and  shown  in 
Plaintiff's  Exhibits  7A,  7B,  8A,  and  8B  (207-210),  had 
been  brought  into  the  courtroom  to  protect  the  floor.  The 
defendant's  truck  was  so  positioned  that  the  dished  por- 
tion was  resting  on  the  aluminum  plate  and  the  periphery 
of  the  base  plate  was  overhanging  the  almninum  plate. 
When  the  unit  was  tipped  to  the  tilted  stable  position 
with  the  periphery  of  the  base  plate  resting  on  the  floor, 
the  unit  remained  in  the  tilted  position  without  any  sup- 
port whatsoever  (147-149).  Mr.  Doble  was  requested  to 
measure  the  thickness  of  the  plate  and  found  it  to  be  only 
3/16''  (149).  From  this,  the  lower  court  quickly  and  cor- 
rectly concluded  "that  means  that  if  the  basal  member 
were  thickened  by  3/16  of  an  inch  on  the  defendant's 
device,  it  would  come  to  rest  in  the  same  manner  as  plain- 
tiff's device  does"  (149). 

That  the  units  are  likely  to  be  used  under  conditions 
where  the  floor  is  not  level  and  that  the  device  may  well 
operate  normally  in  this  fashion  was  also  brought  out  in 


the  testimony  of  a  test  made  at  one  of  defendant's  instal- 
lations. Mr.  Metcalf,  plaintiff's  expert,  testified  that  he 
had  observed  certain  of  defendant's  devices  under  actual 
use.  He  stated  that  tliese  units  were  used  on  a  planked 
floor  and  that  in  certain  places  where  the  floor  was  slightly 
uneven,  defendant's  devices  came  to  rest  in  the  tilted 
stable  position,  the  same  as  Josephian's   (161-162). 

It  can  only  be  concluded  that  defendant  has  knowingly 
taken  and  used  the  gist  of  Josephian's  invention  and  is 
here  relying  on  a  technical  definition  of  words  in  an 
attempt  to  avoid  infringement. 


E.     A  STABLE  POSITION  IS  NOT  ONE  OF  REST 
OR  IMMOVABILITY. 

As  has  been  stated  above,  the  patent  speaks  of  two 
stable  positions,  the  upright  stable  position  (Fig.  1)  and 
the  second  or  tilted  stable  position  (Fig.  3).  Because 
the  claims  in  suit  refer  to  this  second  stable  position, 
the  definition  of  the  term  is  important. 

The  word  stable  is,  at  the  outset,  a  relative  term  and 
does  not  imply  immovability  or  rest.  Both  the  New  Stand- 
ard Dictionary  (1927)  and  Webster's  New  International 
Dictionary,  2nd  Fjd.   (1941)   define  the  word: 

a*  *  *  j^Q^  easily  moved,  shaken  or  overthrown." 

The  defendant's  own  expert  directly  admitted  that 
stable  did  not  mean  inmiovable  but  that  it  is  a  relative 
term  (146).  Mr.  Josephian  testified  that  the  term 
"stable"  did  not  necessarily  mean  a  i^osition  of  rest  but 
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one  ''where  the  unit  stops  and  a  greater  force  has  to  be 
applied  in  order  to  bring  it  over  before  it  falls  down" 
(73). 

Mr.  Metcalf,  tlie  patent  attorney  wlio  prepared  and 
prosecuted  the  patent  in  suit  (159),  testilied  that  the  word 
stable  as  used  in  the  patent,  meant  stable  in  the  direction 
of  overthrow  or  a  place  where  an  increased  force  is 
necessary  to  make  it  fall  down.  He  also  stated  that  a 
device  need  not  be  motionless  to  be  stable,  citing  the 
examples  of  moving  cars  and  airplanes  (166-168). 

In  concluding  this  discussion,  it  is  important  to  note 
that  defendant's  device,  once  placed  in  the  tipped  position, 
also  requires  a  substantially  increased  force  to  cause  it  to 
overturn  (165),  just  as  is  true  of  the  Josephian  unit. 
Thus,  in  spite  of  the  fact  that  on  a  perfectly  smooth  floor 
defendant's  device  will  teeter  back  to  the  upright  position, 
it  does  reach  a  position  stable  as  against  overthrow,  the 
main  object  of  the  patent  in  suit. 

Plaintiff  has  no  quarrel  with  the  defendant's  argument 
that  a  ijatentee  is  his  own  lexicographer  and  that  the 
words  of  the  claims  find  their  definition  in  the  specifi- 
cation. But  reading  that  description  in  its  entirety,  and 
considering  the  definitions  set  forth  (see  page  2,  column  1, 
lines  21-24,  31-47),  it  is  clear  that  by  a  second  stable 
position  the  patentee  referred  to  a  iDosition,  not  of  rest, 
but  one  where  an  additional  force  was  required  to  over- 
turn the  unit. 
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III.     THE  ISSUE. 

The  issue  on  appeal  is  exceedingly  simple.  The 
Josephiaii  patent  illustrates  a  device  which,  when  tipped 
into  the  "second  or  tilted  stable  position"  (Fig.  3),  will 
remain  in  that  leaning  position,  it  will  neither  fall  to 
the  ground  without  the  application  oi'  an  appreciable  addi- 
tional force  nor  return  to  the  upright  stable  position  (Fig. 

1). 

The  defendant's  device  differs  only  in  that,  when  placed 
in  a  tilted  stable  position  on  a  perfecly  smooth  floor; 
it  will  return,  as  by  teetering,  to  the  upright  stable  posi- 
tion. 

Thus  the  only  question  for  the  Court,  as  is  admitted 
in  defendant's  Statement  of  Points  Relied  Upon  on  Ap- 
peal (185-187),  is  simply  whether  defendant  may  escape 
the  penalty  for  obvious  infringement  of  the  Josepldan 
patent  by  decreasing  the  heighth  of  the  ring  by  3/16'' 
so  that  the  device  will  not  remain  in  the  tilted  position — 
a  position  described  by  the  Court  as  a  Leaning  Tower 
of  Pisa,  in  which  no   objective  is  accomplished   (174). 


IV.     ARGUMENT. 

A.     THE  PATENT  IS  ENTITLED  TO  BE  BROADLY  CONSTRUED 
BECAUSE  OF  THE  LACK  OF  PRIOR  ART. 

It  is  still  axiomatic  that  a  patent  is  to  be  liberally 
construed  in  order  to  protect  to  the  patentee  the  fruits 
of  his  invention.  Such  was  the  purpose  of  the  consti- 
tutional grant  and  the  statutes  which  Congress  has  sub- 
sequently  passed.     This   rule   of  law  has   been   stated  in 
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various  ways,  but  the  Supreme  Court  in  Klein  v.  Russell, 
86  U.S.  433,  466,  22  L.Ed.  116,  used  these  words: 

a  *  *  *  r^YiQ  Court  should  proceed  in  a  liberal  spirit, 
so  as  to  sustain  the  patent  and  the  construction  claim- 
ed by  the  patentee  himself,  if  this  can  be  done  con- 
sistently with  the  language  which  he  has  employed." 

Again,  in  Topliff  v.  Topliff,  145  U.S.  156,  171,  36  L.Ed. 

658,  the  Court  said: 

"  *  *  *  The  ol)ject  of  the  patent  law  is  to  secure  to 
inventors  a  monopoly  of  what  they  have  actually 
invented  or  discovered,  and  it  ought  not  to  be  defeat- 
ed by  a  too  strict  and  technical  adherence  to  the 
letter  of  the  statute,  or  by  the  application  of  artificial 
rules  of  interpretation." 

This  Court,  in  the  recent  case  of  Brodie  Co.  et  al.  v. 
Hydraulic  Press  Mfg.  Co.,  151  F.  (2d)  91,  C.C.A.9,  re- 
affirmed this  rule  as  stated  by  Judge  Goodman,  the  Judge 
who  tried  the  present  case: 

"1  think  Ernst  made  a  useful  discovery.  True,  he 
did  not  create  some  new  art;  but,  viewed  in  the  light 
of  the  rather  crude  machines  which  antedated  him, 
and  which  appear  to  have  contributed  little  of  a 
utilitarian  character,  the  later  machine  which  resulted 
from  his  invention  is  fully  worthy  of  patent  protec- 
tion. Being  a  meritorious  improvement,  the  rule  'ut 
res  magis  valeat  quam  pereat'  applies."  (51  F.  Supp. 
205) 

See  also  Reinharts,  Inc.  v.  Caterpillar  Tractor  Co.,  85 
F.  (2d)  628,  CCA.  9. 

The   presmnption   noi-mally   arising   upon   the   issuance 
of  a  patent  is  materially  strengthened  in  a  case  of  this 
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sort  where  no  art  was  cited  by  the  Patent  Office.  Thus 
the  normal  inherent  limitations  introduced  into  claims 
by  prior  art  structures  do  not  here  exist.  The  only  art 
cited  by  defendant  has  not  even  seriously  been  contended 
to  restrict  the  claims  in  suit.  This  art  shows  a  group  of 
ten  cylinders  mounted  together  for  transportation  on  a 
wheeled  dolly;  a  flat  plate  with  an  upstanding  central 
post  adapted  to  carry  cylindei's  by  means  of  a  cable  and 
crane;  and  a  trailer  adapted  to  carry  a  large  group  of 
manifolded  cylinders  to  and  from  a  job.  None  of  these 
devices  was  designed  for  or  is  capable  of  being  moved 
except  by  some  mechanical  aid  and  none  of  them  provide 
the  safety  feature  introduced  by  Josephian  to  x^revent 
upset  and  injury. 

Effectively,  then,  no  real  prior  art  is  here  under  con- 
sideration. The  patent  therefore  is  entitled  to  be  very 
liberally  construed. 

This  i^articular  doctrine,  as  concerns  the  lack  of  prior 
art,  has  been  well  stated  recently  in  Hartford-Empire  Co. 
V.  Demidh  Glass  Works,  19  F.  Supp.  626,  634: 

"The  patent  in  suit  is  *  *  *  unlimited  in  scope  by 
prior  art  or  by  specific  limitations  in  claim  phrase- 
ology, and  there  is  no  doubt  as  to  the  validity  of  the 
patent,  therefore,  there  is  no  ground  for  confining 
the  claims  to  the  device  shown  and  described.  Hild- 
reth  V.  Mastoras,  257  U.S.  27,  34,  42  S.  Ct.  20,  23,  66 
L.  Ed.  112;  Mergenthaler  Linotype  Co.  v.  Press  Pub. 
Co.  et  al.  (C.C.)  '^1  F.  502,  505,  506;  General  Electric 
Co.  V.  P.  R.  Mallory  &  Co.,  Inc.  (D.C.)  294  F.  562; 
Continental  Paper  Bag  Company  v.  Eastern  Paper 
Bag  Company,  210  U.S.  405,  28  S.  Ct.  748,  52  L.  Ed. 
1122." 
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It  imist,  therefore,  be  concluded  that  the  patent  in  suit 
is  entitled  to  be  broadly  construed  and  that  this  is  so  even 
though  it  is  limited  to  a  particular  field  in  the  art.  It  is 
unnecessary  to  warrant  a  broad  construction  that  the 
patent  start  or  conceive  an  entirely  new  and  broad  art.  It 
is  sufficient  if  it  solves  a  problem  in  a  way  unknown  to 
the  prior  art.  Freeman  v.  Altvater,  66  F.  (2d)  506,  CCA. 
8. 

From  this  discussion  and  from  the  facts  quoted  above, 
it  is  apparent  that  the  gist  of  the  Josephian  invention  is 
a  truck,  capable  of  safely  handling  a  plurality  of  cylinders, 
comprising  a  base  plate  and  a  smaller  circular  track  on 
its  bottom  side  and  which  has  an  upright  and  a  tilted 
stable  position.  Any  other  construction  robs  the  patentee 
of  his  expressed  intention  and  destroys  the  grant.  This 
construction  is  the  one  accepted  and  approved  l)y  the 
Patent  Office  and  was  clearly  stated  by  the  court  below 
(176) : 

a  *  *  *  -^  seems  to  me  that  the  claim  should  he 
interpreted  in  a  case  like  this  with  at  least  sufficient 
liberality  to  give  some  reality  to  the  invention  rather 
than  to  make  it  a  sort  of  illusory  thing  that  anyone 
could  change  an  'i'  or  cross  a  't'  there  to  get  away 
from  it.  I  think  the  evidence  in  this  case  and  all  the 
exhibits  justify  a  more  liberal  interpretation  of  the 
claim. ' ' 
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B.      THE  CLAIMS  ARE  NOT  LIMITED  TO  THE  "PREFERRED 
FORM"   SHOWN  IN  THE  PATENT. 

The  defendant's  contentions  seek  to  rob  the  patent  and 
its  claims  of  all  reality  by  attempting  to  limit  the  scope  of 
the  claims  to  a  specific  illustration  set  forth  in  the  specifi- 
cation and  draAvings.  The  contrary  rule  is  so  well  settled 
that  citation  of  authority  would  ordinarily  be  unnecessary. 
But  the  stress  which  defendant  places  on  this  erroneous 
contention  requires  it.  In  the  famous  Paper  Bag  Case 
(Continental  Paper  Bag  Company  v.  Eastern  Paper  Bag 
Company),  210  U.S.  405,  418,  52  L.Ed.  1122,  Mr.  Justice 
McKenna  stated  the  rule  as  follows: 

"We  think  it  is  clear  that  the  court  considered 
that  Liddell  sought  to  comply  with  H888  of  the  Re- 
vised Statutes.  In  other  words,  he  filed  a  description 
of  his  invention,  explained  its  principle  and  the  best 
mode  in  which  he  'contemplated  applying  that  prin- 
ciple,' and  did  not  intend  to  give  up  all  other  modes 
of  application.  An  inventor  must  describe  what  he 
conceives  to  he  the  best  nnode,  but  he  is  not  confined 
to  that.  If  this  were  not  so  most  patents  would  be  of 
little  ivorth.  'The  principle  of  the  invention  is  a  unit, 
and  invariably  the  modes  of  its  embodiment  in  a  con- 
crete invention  may  be  numerous  and  in  appearance 
very  different  from  each  other.'  Robinson  on  Pat- 
ents, §485.  The  invention,  of  course,  must  be  de- 
scribed and  the  mode  of  putting  it  to  practical  use, 
but  the  claims  measure  the  invention  *  *  *  Liddell 
was  explicit  in  the  declaration  that  there  might  be 
alternatives  for  the  device  described  and  illustrated 
by  him." 

Another  statement  of  this  doctrine  appears  in  Chicago 
Pneumatic  Tool  Co.  v.  Hughes  Tool  Co.,  97  F.  (2d)  945, 
946,  CCA.  10,  where  the  Court  said: 


16 

it  *  *  *  g^^i-  j^  -^  jj^j^  essential  that  all  of  the  embodi- 
ments of  a  patent  be  described.  If  is  enough  if  the 
invention  he  described  torjether  with  that  mode  which 
is  conceived  to  he  the  best  for  ptUting  it  into  practical 
use;  a/nd  where  that  has  been  done,  the  patent  is  not 
confined  to  the  precise  mode  outlined.  Tilghman  v. 
Proctor,  102  U.S.  707,  26  L.Ed.279;  Continental 
Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.,  210  U.  S. 
405,  28  S.Ct.  748,  52  L.Ed.  1122. 

*' Neither  is  it  necessary  that  every  embodiment  be 
illustrated  by  the  drawings  unless  the  form  of  the 
device  is  the  principle  of  the  invention.  "Where  the 
particular  form  is  not  an  embodiment  of  the  principle 
of  the  asserted  invention,  the  patent  is  not  restricted 
to  the  exact  form  of  construction  shown  in  the  dia- 
grammatical drawing.  And  a  device  infringes  if  it 
embodies  the  essential  principles  taught  by  the 
patent,  even  though  there  is  a  departure  from  the 
drawings  to  the  extent  of  simple  changes  which 
would  be  readily  conceived  and  made  by  a  mechanic 
in  the  course  of  constructing  a  device  on  the  patent. 
Johns-Manville  Corp.  v.  National  Tank  Seal  Co.,  10 
Cir.,  49  F.2d  142;  Pangborn  Corporation  v.  W.  W. 
Sly  Manufacturing  Co.,  4  Cir.  284  F.  217,  certiorari 
denied  260  U.S.  749,  43  S.  Ct.  249,  67  L.Ed.  495." 

See  also  Kennedy  et  al.  v.  Trimble  Nursery-Land  Furni- 
ture, Inc.,  99  F.  (2d)  786,  CCA.  2. 

Applying  the  reasoning  of  these  cases  to  the  facts  here, 
it  is  clear  that  the  Josephian  claims  are  not  to  be  limited 
by  construction  to  a  device  which  will  remain  in  the  tilted 
stable  position.  This  was  only  the  mode  of  operation  illus- 
trated in  the  drawings  and  is  pai'ticularly  applicable  to  a 
very  heavy  seven  cylindei-  unit.  The  specification  clearly 
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states  that  the  claims  are  not  intended  to  be  limited  to  this 
form  and  that  various  other  structures  peraiitting 
easy  and  safe  transportation  of  multiple  cylinder  units 
could  be  constructed  in  accordance  with  the  invention.  De- 
fendant's device  is  so  nearly  identical  with  the  illustrated 
form  that  it  can  hardly  even  be  classed  as  an  alternative 
construction.  In  any  case,  the  fact  that  in  tipped  position, 
a  substantially  greater  force  is  required  to  overturn  it, 
makes  the  device  respond  to  that  part  of  the  claims  calling 
for  the  second  stable  position. 


C.  A  DEVICE  WHICH  HAS  EQUIVALENT  ELEMENTS  AND  PER- 
FORMS THE  IDENTICAL  FUNCTION  OF  THE  INVENTION 
IS  AN  INFRINGEMENT. 

The  substance  of  defendant's  argument  on  this  appeal 
is  that  infringement  of  the  Josephian  patent  may  be  avoid- 
ed by  decreasing  the  heighth  of  the  rolling  track  by 
3/16'''  so  that  its  device  will  not  remain  unsupported  in 
the  tilted  stable  position,  a  position  having  no  particular 
purpose  nor  utility. 

This  contention  makes  the  doctrine  of  equivalents 
pertinent  for  consideration,  but  it  must  be  kept  in  mind 
that  defendant  contends  infringement  is  avoided  by 
eliminating  an  unintended  and  unrequired  characteristic 
of  the  invention.  Mr.  Josephian  testified  that  "We  can't 
use  it  in  that  position,  we  don't  sell  gas  that  way,  we 
don't  handle  it  that  way,  and  we  don't  do  anything  that 
way"  (75),  and  the  lower  Court  used  similar  language 
with  reference  to  tlie  position  in  question   (174). 
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The  claims  call  for  "a  second  stal)le  position  when  rest- 
ing on  said  peripheiy  (oC  tlie  track  11)  and  edge  of  said 
lower  plate"  (or  substantially  similar  wording).  Since 
defendant,  through  its  expert,  admitted  that  its  depression 
or  ring  was  equivalent  to  the  Josephian  track  (126),  the 
only  equivalence/  for  the  Court  to  determine  is  that  of 
function.  Walker  on  Patents,  Debler's  Ed.,  Section  466, 
et  seq. 

The  test  as  laid  down  by  the  Supreme  Court  and  applied 
in  Union  Paper  Bag  Machine  Co.  v.  Merrick  Murphy,  97 
U.S.  120,  125,  24  L.  Ed.  935,  is  as  follows: 

**  Except  where  form  is  of  the  essence  of  the  in- 
vention, it  has  but  little  weight  in  the  decision  of  such 
an  issue,  the  correct  rule  being  that,  in  determining 
the  question  of  infringement,  the  court  or  jury,  as  the 
case  may  be,  are  not  to  judge  about  similarities  or 
differences  by  the  names  of  things,  but  are  to  look 
at  the  machines  or  their  several  devices  or  elements 
in  the  light  of  what  they  do,  or  what  office  or  function 
they  perform,  and  how  they  perform  it,  and  to  find 
that  one  thing  is  substantially  the  same  as  another, 
if  it  performs  substantially  the  same  function  in 
substantially  the  same  way  to  obtain  the  same  result, 
always  bearing  in  mind  that  devices  in  a  patented 
machine  are  different  in  the  sense  of  the  patent  law 
when  they  perform  different  functions  or  in  a  differ- 
ent way,  or  jjroduce  a  substantially  different  result. 

"Nor  is  it  safe  to  give  much  heed  to  the  fact  that 
the  corresponding  device  in  two  machines  organized 
to  accomplish  the  same  result  is  different  in  shape 
or  form  the  one  from  the  other,  as  it  is  necessary  in 
every  such  investigation  to  look  at  the  mode  of  opera- 
tion or  the  way  the  device  works,  and  at  the  result, 
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as  well  as  at  the  means  l^y  wliicli  the  result  is  attain- 
ed." 

Another  excellent  statement  of  the  same  rule  appears 
in  the  case  of  Baldwin  Ruhher  Co.  v.  Paine  &  Williams 
Co.,  99  F.  (2d)  1,  5,  CCA.  6,  where  the  Court  said: 

''The  usual  tests  of  equivalency  are  identity  of 
function  and  substantial  identity  of  performance.  In 
a  combination  patent,  if  the  alleged  infrvnging  device 
is  made  up  of  the  principal  things  precisely  as  de- 
scribed in  the  patent  and  attains  the  same  result,  in- 
fringement is  present,  though  minor  parts  may  he 
omitted  or  taken  from  well  knoivn  equivalents.  Eames 
V.  Godfrey,  1  Wall.  78,  68  U.S.  78-80,  17  L.Ed.  547; 
McDonough  v.  Johnson-Wentworth  Co.,  8  Cir.,  30 
F.2d  375." 

The  doctrine  of  equivalents  has  also  often  been  stated 
by  this  Court.  In  Jay  v.  Suetter,  32  F.  (2d)  879,  881, 
CCA.  9,  Judge  Dietrich  stated: 

a  *  *  *  ^hgre  a  combination  patent  makes  a  dis- 
tinct advance  in  the  art  to  which  it  relates,  as  does 
the  appellant's  invention  here,  the  term  'mechanical 
equivalent'  should  have  a  reasonably  broad  and 
generous  interpretation.  Smith  Cannery  Mach.  Co.  v. 
Seattle-Astoria  Iron  Works  (CCA.),  261  F.  85.  We 
have  repeatedly  held  that  a  charge  of  infringement 
is  sometimes  made  out,  though  the  letter  of  the  claims 
be  avoided.  Westinghouse  v.  Boyden  Power-Bralve 
Co.,  170  U.S.  537,  568,  18  S.Ct.  707,  722  (42  L.Ed. 
1136)." 

In  Stehler  v.  Riverside  Heights  Orange  Growers  Assoc, 
205  F.  735,  739,   CCA.   9,   the   same  judge   adopted   the 
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language    of    the    Second    C'ircuit    Court    of    Appeals    as 

follows : 

*'The  mere  fact  that  there  is  an  addition,  or  the 
mere  fact  that  there  is  an  omission,  does  not  enable 
you  to  take  the  substance  of  the  plaintiff's  patent. 
The  question  is,  not  whether  the  addition  is  material, 
or  whether  the  omission  is  material,  but  whether 
what  has  been  taken  is  the  substance  of  the  in- 
vention." 

He  continued  in  his  o\vn  words: 

''True,  the  plaintiff's  rights  do  not  extend  beyond 
the  claims  in  suit,  and  are  subject  to  the  limitations 
thereof;  but  the  language  of  these  claims  is  not,  as 
argued  by  the  defendants,  to  receive  a  narrow,  literal 
construction.  While  the  invention  is  not  basic  or 
primary,  it  is  substantial  and  important  and  is  there- 
fore entitled  to  a  fair  range  of  equivalents." 

See   also  Johnson  Co.,   Inc.  v.   Philad  Co.   et   al.,  96  F. 
(2d)  442,  CCA.  9. 

The  doctrine  as  applied  to  the  present  facts  requires 
an  affirmance  of  the  conclusion  of  infringement.  Here 
the  infringing  device  possesses  all  the  elements  of  the 
claims,  operates  in  the  same  manner,  performs  the  same 
functions  and  is  elfectively  identical  in  everything  except 
the  precise  thickness  of  the  track.  By  reducing  this  di- 
mension by  3/16'',  the  defendant  argues  that  infringement 
is  avoided  because  the  unit  will  not  stand  unsupported 
in  the  second  stable  position.  Defendant  attempts  to 
import  a  requirement  of  immovability  or  rest  into  this 
position  and  argues  that  tliis  was  the  major  purpose  of 
the  invention.    But  this  is  a  mere  conclusion  unsupported 
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by  the  evidence  and  contrary  to  the  statement  in  the 
patent  that  only  the  preferred  form  is  shown  and 
described. 

This  reasoning  ignores  the  fact  that  the  defendant's 
device  deliberately  adopted  all  of  the  equivalent  elements 
of  the  invention,  and  performs  the  identical  function.  The 
answer  to  this  contention  that  a  mere  formal  and  im- 
material change  avoids  infringement  is  found  in  the  case 
of  Foster  v.  T.  L.  Smith  S  Co.  244  F.  946,  CCA.  7,  a 
case  similar  on  its  facts  to  the  present  controversy.  In  that 
case  the  preferred  form  of  the  invention,  a  cement  mixer, 
showed  a  frame  perpendicular  to  the  receptacle's  axis  of 
revolution,  but  this  limitation  was  not  included  in  the 
claims.    The  Court  said,  at  pages  953,  954: 

"There  is  no  contention  that  appellees'  conuner- 
cial  macliine  does  not  conform  to  the  claims  in  suit  in 
all  respects  except  one;  and  that  is  in  respect  to  'the 
tiltable  frame  in  which  the  receptacle  is  supported.' 
In  the  specific  claims,  which  are  addressed  to  the 
preferred  form  of  structure,  the  tiltable  frame  is 
required  to  be  in  a  plane  to  which  the  axis  of  the 
receptacle's  revolution  is  perpendicular.  In  the  claims 
in  suit  there  is  no  limitation  with  respect  to  the 
relation  of  the  plane  of  the  frame  and  the  line  of  the 
a>xis  of  revolution.  And  if  the  preferred  form  of  tilt- 
able frame  were  placed  in  a  plane  in  which  the  line 
of  the  axis  of  revolution  would  lie,  there  would  seem 
to  be  no  basis  whatever  for  saying  that  the  structure 
would  not  be  within  the  letter  and  spirit  of  the  claims 
in  suit  *  *  * 

"It  is  to  be  remembered  that  the  specification  told 
the  persons  who  proposed  to  use  the  invention  as 
described  in  the  claims  in  suit  that  they  could  employ 
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a   frame   of   any   form   adapted   for    supporting   the 
receptacle  *  *  * 

"Appellant's  structure  very  plainly  has  been  taken 
from  appellee's  conunercial  structure.  They  are  ex- 
actly the  same  in  operation  and  result.  Two  small 
differences  appear.  One  is  that  the  circular  toothed 
rack  is  placed  slightly  away  from  the  exact  'largest 
diameter'  or  'middle'  of  the  receptacle.  The  other 
is  that  the  mouth  of  the  pot-shaped  receptacle  is 
prolonged  so  that  the  receptacle  cannot  be  revolved 
through  the  360  degrees  by  reason  of  striking  the 
bottom  of  the  circle.  But  the  circular  toothed  rack 
is  so  near  the  largest  diameter  of  the  receptacle  that 
all  of  the  advantages  of  the  patent  are  secured  in 
that  respect.  And  with  respect  to  tiltability,  all  of 
the  advantages  of  loading  on  one  side  and  discharg- 
ing on  the  other  are  obtained  as  fully  as  in  the 
patented  structure  *  *  *  These  changes  impress  us 
as  having  been  intentionally  devised  for  the  purpose 
of  creating  a  verbal  differentiation.  But  infringement 
is  not  thereby  escaped,  if  the  defendant  has  actually 
appropriated  the  real  substance  of  the  invention. 
Adam  v.  Folger,  120  Fed.  260,  56  CCA.  540;  United 
States  Metallic  Packing  Co.  v.  Hewitt  Co.  (D.  C) 
220  Fed.  171." 


D.  INFRINGEMENT  IS  A  QUESTION  OF  FACT,  THE  DETER- 
MINATION OF  WHICH  IS  NOT  TO  BE  REVERSED  UNLESS 
MANIFEST  ERROR  APPEARS  OR  THERE  IS  NO  EVIDENCE 
TO  SUPPORT  IT. 

It  is  believed  that  the  lower  Court  found  infringement, 

validity  being  admitted,  in  accordance  with  the  principles 

set  foi'th  above.     It   is  well   settled  that  the  question   of 

infringement  is  one  of  fact  and  that  a  determination  will 
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not  be  set  aside  unless  it  is  clearly  erroneous  or  entirely 
unsupported  by  the  evidence.  This  doctrine  has  been 
closely  adhered  to  by  this  Court  for  many  years,  most  re- 
cently in  Brodie  Co.  et  at.  v.  Hydraulic  Press  Mfg.  Co.,  151 
F.  (2d)  91,  CCA.  9,  and  was  stated  by  this  Court  in 
Reinharfs  v.  Caterpillar  Tractor  Co.,  85  F.  (2d)  628,  630, 
CCA.  9: 

''The  question  of  infringement  also  is  a  question 
of  fact."    (citing  Supreme   Court  cases) 

"On  both  questions — the  question  of  validity  and 
the  question  of  infringement — the  trial  judge,  who 
personally  heard  the  evidence  and  personally  inspected 
the  accused  tractors,  decided  against  appellant. 
His  findings,  unless  clearly  ivrong,  should  not  be 
disturbed.''    (citing   cases) 

The  defendant  here  has  not  contended  that  the  findings 
of  the  lower  Court  in  this  respect  are  not  supported  by 
substantial  evidence  nor  has  it  pointed  out  wherein  Judge 
Goodman's  conclusions  were  clearly  erroneous.  Having 
failed  to  do  so,  it  is  apparent  that  defendant  has  not 
carried  its  burden  of  proof  as  required  by  the  cases  cited 
above. 

All  that  defendant  has  done  here  is  to  contend  for  an 
interpretation  of  the  claims  which  would  import,  as  a 
limitation  of  the  claims,  an  effectively  useless  function  of 
the  device — that  of  standing  like  the  Leaning  Tower 
of  Pisa  without  external  support.  Such  an  interpretation 
of  the  claims  would  effectively  emasculate  them  and  per- 
mits the  defendant  to  appropriate  the  heart  of  the 
Josephian  invention.  It  is  difficult  to  imagine  a  more  in- 
equitable   construction ;    one    which   limits   the   patentee 's 
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device  to  a  structure  possessing  a  useless  and  incidental 
function,  leaving  the  gist  ol'  his  invention  for  the  use 
and  benefit  of  his  competitors. 


E.     THE  DEFENDANT'S  BRIEF. 

The  primary  contentions  of  defendant  are  felt  to  have 
been  completely  answered  in  other  sections  of  this  brief. 
But  in  several  instances  (pp.  8,  20  and  21)  the  Brief  on 
Behalf  of  Appellant  erroneously  charges  that  plaintiff's 
counsel  attempted  to  mislead  the  lower  Court  by  introduc- 
ing a  "grossly  misrepresentative  drawing",  Plaintiff's 
Exhibit  6. 

This  cliarge  is  false  and  is  not  supported  by  the  record. 
It  would  have  been  ridiculous  for  plaintiff  to  urge  the 
Court  to  determine  infringement  from  a  drawing  when  the 
actual  devices  and  blue  print  were  before  the  Court 
(Plaintiff's  Exhibits  7 A,  7B,  Defendant's  Exhibit  E).  At 
the  time  of  admission,  plaintiff's  counsel,  stated  to  the 
Court  (63): 

"I  expect  to  put  the  defendant's  device  in  evidence, 

or  a  photograph  of  it,  so  there  is  no  question  about 

that." 

That  the  Court  understood  that  the  dramng  was  illus- 
trative only  and  was  in  no  way  confused  is  obvious  from 
its  subsequent  statements   (133) : 

"*  *  *  He  said  it  was  not  accurate  as  to  dimensions. 
The  blueprint  which  you  offered,  and  the  testimony 
supported  it,  showed  it  was  inaccurate.  *  *  *  Counsel 's 
exliibit  is  only  to  show  generally  how  it  looked  I'ather 
than  being  an  accurate  portrayal.  *  *  * 
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<<*  *  *  j^  seems  to  nie  *  *  *  that  it  is  unnecessary 
to  point  out  on  the  dias»-rain  something  that  is  ad- 
mitted already,  namely  that  it  is  not  clear — " 

This  is  a  bald  attempt  on  defendant's  part  to  obscure 
the  issues  and  may  be  completely  ignored.  Plaintiff 
introduced  the  infringing  device  into  evidence  for  con- 
sideration by  the  Court  and  the  drawing  was  introduced 
only  for  convenience  in  discussing  the  structure  of  the 
device  and  was  intended  to  and  indeed  did  not  serve  any 
other  purpose. 


V.     THE  OPINION  OF  THE  LOWER  COURT. 

Judge  Goodman's  opinion,  delivered  orally  at  the  close 
of  the  evidence,  is  thought  to  be  a  masterly  statement  of 
the  facts  and  the  law  of  this  case.  It  is  a  logical,  well 
reasoned  decision,  and  indicates  an  intelligent  and  connnon 
sense  approach  to  the  issues.  Because  it  is  so  concise 
and  indicates  such  a  clear  understanding  of  the  issues, 
pertinent  portions  are  reproduced  here  (173-176) : 

''Along  comes  Mr.  Josephian  and  he  devises  this 
ring  by  Avhich  it  is  protected  from  falling  over.  Now, 
your  client  makes  that  ring  a  little  narrower  with  the 
result  that  it  does  not  tip  over  because  it  comes  back 
to  its  original  position.  The  object  of  the  invention 
is  not  to  perform  some  example  with  mechanics  or 
mathematics.  It  is  to  accomplish  a  desired  result, 
isn't  it,  and  shouldn't  we  measure  these  bursts  of 
genius  we  have  in  terms  of  what  they  are  aimed  at 
rather  than  to  prove  some  mathematical  formula  or 
mechanical  formula? 
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''You  do  ]U)t  tliink  that  tlie  main  object  of  this  in- 
vention was  to  create  a  sort  of  Leaning  Tower  of 
Pisa!  I  mean  there  is  notliing  to  be  accomplished 
by  having  a  group  of  cylinders  get  themselves  into 
this  position,  except  it  might  have  created  some  con- 
jecture as  to  why  that  is,  but  the  object  is  not  to  do 
that.  The  object  is  to  get  this  thing  in  a  stable  posi- 
tion so  it  won't  fall  over.  The  way  that  is  done  is 
this.  Surely  the  inventor  did  not  have  in  mind  all 
he  was  going  to  do  was  to  bring  about  a  situation 
where  he  could  display  to  the  trade  these  devices  set 
up  in  this  position  because  that  would  not  interest 
them.  What  possible  profit  could  that  bring  about  f 
It  has  been  said  he  could  not  sell  the  object  in  that 
way.  That  would  not  be  persuasive.  No  salesman 
could  gain  anything  by  saying,  'IMy  boss,  Mr.  Joseph- 
ian,  has  got  a  set  of  cylinders  that  he  is  able  to  stand 
up  on  edge  that  way.'  That  would  not  aid  him  at  all. 
It  seems  to  me  the  thing  we  have  to  consider  is  what 
is  the  object,  what  is  the  main  thing  you  are  aiming 
at? 

"I  feel  that  way  about  because  looking  at  it  from 
a  rather  common  sense  practical  point  of  view  the 
device  your  client  made  was  built  in  the  same  wslj, 
uses  the  same  ring,  and  makes  a  little  difference  in  the 
ring,  and  unquestionably  he  wanted  to  use  it  for  the 
accomplishment  of  the  same  objectives  of  stability 
and  maneuverability.  T  am  not  impressed  by  the 
argument  that  this  particular  ring,  when  the  defend- 
ant knew  about  plaintiff's  patent  and  what  he  was 
using  it  for,  was  put  there  for  the  purpose  of  facili- 
tating the  use  of  a  truck,  to  get  it  on  the  truck.  That 
does  not  i)articu]arly  impi-ess  me.  A])parently  this 
is  not  the  kind  of  case  where  the  Court  is  ])nrticularly 
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required  to  go  into  the  invention  phase  of  the  matter. 
As  Mr.  Boyken  has  said,  it  is  not  some  revolutionary 
thing  like  the  atomic  bomb,  but  in  its  small  way  it 
appears  to  be  a  pra('tiea])le  and  new  way  of  handling 
these  things.  Your  claim  adopted  that  slight  varia- 
tion of  the  same  plan,  and  it  appears  to  me  that  it  is 
a  case  in  which  an  injunction  should  be  granted. 

"*  *  *  it  seems  to  me  that  the  claim  should  be  in- 
terpreted in  a  case  like  this  Avith  at  least  sufficient 
liberality  to  give  some  reality  to  the  invention  rather 
than  to  make  it  a  sort  of  illusory  thing  that  anyone 
could  change  an  'i'  or  cross  a  't'  there  to  get  away 
from  it.  I  think  the  evidence  in  this  case  and  all  the 
exhibits  justify  a  more  liberal  interpretation  of  the 
claim. ' ' 


VI.     CONCLUSION. 

The  portions  of  the  lower  Court's  opinion  just  (juoted 

make  it  clear  that  the  issue  here  is  a  simple  one,  involving 

us-  £  p 
only   infringement.      The   defendant  has   made   and    sdto 

devices  having  elements  corresponding  to  the  claims  of 
the  patent  in  suit.  The  patent  is  for  a  unicpe  and  worth- 
while device  which  performs  a  function  never  performed 
in  the  prior  art  and  is,  as  a  consequence,  entitled  to  a 
broad  and  fair  construction.  Defendant's  device  contains 
all  of  the  required  elements  and  performs  all  of  the 
same  functions  and  is  the  full  equivalent  of  the  invention. 
Defendant  should  not  be  permitted  to  appropriate  the 
invention  of  plaintiff  and  then  escape  infringement  by  a 
tortured,  imx)ractica]  construction  of  the  patent  in  suit. 


28 


For  these  reasons,  it  is  respectfully  urged  that  this 
Court  should  affirm  the  decision  of  the  lower  Court  finding 
the  patent  valid  and  infringed. 

Dated,  San  Francisco,  California, 
March  28, 1947. 

Respectfully  submitted, 

BOYKEN,  MOHLEK  &  BeCKLEY, 
A.  W.  BoYKEN, 

W.  Bruce  Beckley, 

Attorneys  for  Appellee. 
Reginald  L.  Vaughan, 
Of  Counsel. 
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Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 
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INTRODUCTION 

Nothing  appears  in  the  Brief  for  Appellee  which  can 
be  taken  to  rebut  the  showing  made  in  the  Brief  on  Behalf 
of  Appellant.  The  points  raised  by  appellee  require  only 
short  discussion  to   demonstrate   their  invalidity. 

THE  PATENTED  DEVICE  IS  A  MINOR  IMPROVEMENT 

The  claims,  and  not  the  stated  objects  of  the  invention 
quoted  at  page  2  of  the  Brief  for  Appellee,  define  the  in- 
vention. 
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Furthermore,  Josephian   testified  that  he  was  not  the 
first  to  obtain  the  stated  objects  of  his  invention,  saying 
(I,  66-67) : 

*'Q.  Your  patent  states  a  number  of  objects  of 
your  invention  and  as  I  read  this  particular  passage 
I  would  like  you  to  consider  it  with  the  purpose  of 
telling  me  whether  or  not  you  regard  yourself  as  the 
first  to  accomplish  these  objects.  Beginning  at  Page 
1,  Column  1,  Line  5,  you  say: 

'Among  the  objects  of  my  invention  are:  to 
provide  a  simple  and  efficient  truck  for  handling  a 
plurality  of  cylinders;  to  provide  a  means  for  easily 
handling  a  plurality  of  heavy  cylinders  containing 
a  usable  gas;  to  provide  a  means  for  assembling  a 
plurality  of  cylinders  into  an  easily  movable  unit, 
and  to  provide  a  simple  and  efficient  truck  for  handl- 
ing gas  cylinders,  such  as  oxygen,  hydrogen,  acetylene, 
carbon  dioxide  tanks,  or  the  like'.  Did  you  consider 
that  you  were  the  first  to  accomplish  any  or  all  of 
those  objects? 

A.  About  providing  an  easy  and  efficient  means, 
yes,  I  feel  that  I  was  the  first  to  accomplish  that 
effect,  but  as  far  as  accomplishing  portability  is  con- 
cerned, no.  As  I  said  before,  there  were  others  that 
had  manifolded  cylinders. 

Q.  You  mean  yours  was  comparatively  more 
easy  and  comparatively  more  efficient  than  x:)revious 
things —  A.    Yes. ' ' 

Under  such  circumstances  the  fact  that  defendant's 
device  lacks  the  "second  stable  position"  of  the  claims, 
and  lacks  the  advantages  of  a  structure  having  such  a 
second  stable  position,  as  explained  at  pages  20  to  22  of 
the  Brief  for  Appellant,  is  of  great  importance. 
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FAILURE  OF  THE  PATENT   OFFICE  TO  FIND   THE  NEAREST 
PRIOR    ART    WEAKENS    RATHER    THAN    STRENGTHENS 
THE  PATENT. 

Plaintiff  argues  at  page  5  of  the  Brief  for  Appellee  that 
the  allowance  of  the  claims  in  suit,  without  citation  of 
art,  was  a  ''recognition"  of  some  merit  in  the  patentee's 
device. 

No  authority  is  cited  for  such  a  proposition  and  all 
of  the  authority  is  to  the  contrary  where,  as  here,  it  is 
clear  that  the  Pate-nt  Office  either  overlooked  or  did 
not  know  of  the  nearest  prior  art. 

The  devices  illustrated  in  Defendant's  Exhibits  A-1  and 
A-2  (II,  231-232);  B-1  to  B-4  (II,  234-237);  and  C-1  to 
C-4  (II,  238-241),  manifestly  were  not  before  the  Patent 
Office  when  plaintiff's  patent  was  granted. 

Under  such  circumstances  it  is  well  settled  that  any 
presumption  which  would  otherwise  attend  the  issuance 
of  the  patent  is  weakened  by  the  circumstance  that  closely 
similar  prior  references,  such  as  Defendant's  Exhibits 
B-1  to  B-4  (II,  234-237)  in  particular,  were  not  interposed 
or  considered  by  the  Patent  Office  during  the  prosecution 
of  the  Josephian  application.  Walker  on  Patents  (Deller's 
Edition),  Section  701,  page  2010. 

The  logic  of  this  rule  is  forcefully  stated,  in  terms 
clearly  applicable  to  the  present  case  in : 

American  Soda  Fountain  Co.  v.  Sample,.  130  Fed. 

145,  149  (CCA.  3). 

''We  do   not  agree   with   the   contention   that   the 

file  wrapper  discloses  the  patent  to  have  been  granted 

as   first    applied    for,    without    any    references,    adds 

any  force  to  the  presumption  of  novelty  arising  from 
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the  grant.  On  the  contrary  we  think  the  force  of 
that  presumption  is  much  diminished,  if  not  destroyed, 
by  the  lack  of  any  reference  by  the  Examiner  to,  or 
consideration  of,  the  'Clark'  patents.  It  does  not 
seem  likely  that  an  expert  examiner  would  pass  them 
by,  without  notice  or  consideration,  if  they  had  been 
called  to  his  attention." 

This  case  was  cited  with  approval  and  quoted  at  length 
by  this  Court  in : 

Stoody  V.  Mills  Alloys,  Inc.,  et  aL,  67  Fed.    (2d) 
807,  810  (CCA.  9). 

Defendant's  purported  admission  of  validity  quoted 
out  of  context  at  page  6  of  the  Brief  for  Appellee  loses 
all  force  as  a  ''tribute"  when  viewed  in  its  context,  as 
follows  (I,  170) : 

"Mr.  Lassagne:  It  would  be  skill  in  the  art  to 
put  a  bump  on  the  bottom  of  the  Western  Steel 
device  so  you  can  wrestle  it  around  more. 

The  Court:  But  with  this  last  clause  in  it  you 
do  not  claim  that  it  is  not  an  invention? 

Mr.  Lassagne:  With  the  last  clause  in  it,  it  is 
plainly  not  infringed.   I  think  I  can  show  you  that. 

The  Court:  No,  with  the  last  clause  in  it,  is  it 
invention  ? 

Mr.  Lassagne:  We  do  not  contest  whether  it  is 
invention  or  not.  I  would  be  willing  to  admit  that 
for  the  purpose  of  this  case. 

The  Court:  You  say  if  that  last  clause  was  left 
off  you  would  contest  it;  you  would  say  it  does  not 
consist  of  invention? 

Mr.  Lassagne:  It  does  not  involve  any  invention 
whatsoever  over  the  Western  Pipe  and  Steel  device, 
which  it  is  admitted  to  have  been  in  the  prior  art." 


5 
DEFENDANT'S  CONSIDERATION  OF  PLAINTIFF'S  PATENT  AND 
COMMERCIAL  DEVICES  WAS  GIVEN  UNDUE  WEIGHT  BY 
THE  TRIAL  COURT. 

The  fact  that  defendant  studied  the  plaintiff's  patent 
and  his  commercial  device  before  building  a  device  used 
for  a  similar  purpose  is  brought  forward  at  page  6  of 
the  Brief  for  Appellee,  apparently  as  evidence  of  intent 
on  the  part  of  defendant  to  appropriate  plaintiff's  pur- 
ported invention. 

That  this  contention  influenced  the  trial  court  is  made 
plain  by  the  comment  of  the  Court  (I,  175)  that  ''the 
defendant  knew  about  plaintiff's  patent  and  what  he  was 
using  it  for." 

Far  from  being  evidence  of  any  intent  to  appropriate 
anything  covered  by  the  patent  in  suit,  such  facts  are 
clear  evidence  of  respect  for  plaintiff's  ostensible  patent 
rights,  whether  or  not  the  patent  be  valid. 

The  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
has  made  clear  that  no  inference  adverse  to  defendant  can 
be  drawn  from  such  conduct,  saying  in: 

AtJcinSy  et   al.   v.   Gordon,   86   Fed.    (2d)    595,   596 

(CCA.  7): 
''One  may  legitimately  study  the  patent  and  micro- 
scopically examine  the  language  of  the  claim  in 
order  to  make  a  product  which  will  serve  the  same 
purpose  and  yet  avoid  infringement  of  the  patent. 
Such  a  right  is  the  logical,  beneficial  result  which  was 
sought  through  the  adoption  of  the  comprehensive 
patent  system  of  our  government. 

"Appellants  were  not  barred  from  making  ear 
muffs  simply  because  appellee  acquired  a  patent  on 
a   certain  kind   of   ear   muff.    They   were   at   liberty 
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to  examine  appellee's  ear  muffs  and  his  patent  to 
ascertain  its  length  and  breadth.  Likewise  they  could 
examine  the  prior  art  to  ascertain  what  range  of 
equivalents  should  be  given  to  the  various  elements 
set  forth  in  the  claim.  If  they  could  make  ear  muffs 
without  utilizing  one  of  the  elements  of  the  claim, 
they  were  perfectly  free  to  do  so.  Whether  it  was 
done  deliberately  or  accidentally,  with  the  patent 
before  them  or  otherwise  is  quite  immaterial.  The 
question  is,  Did  their  ear  muffs  infringe  the  claim 
in  question!"  (Emphasis  supplied.) 

A  "STABLE  POSITION"  AS  DEFINED  IN  THE  PATENT 
IN  SUIT  IS  NECESSARILY  A  POSITION  OF  REST 

The  Brief  for  Appellee  goes  to  great  lengths  in  attempt- 
ing to  avoid  the  effect  of  the  definition  of  a  "stable 
position"  contained  in  the  specification  of  the  patent  in 
suit.  It  is  submitted  that  the  Record  does  not  support 
the  statements  made  in  appellee's  brief  on  this  subject. 
At  page  9,  the  Brief  for  Appellee  says  'Hhe  defendant's 
own  expert  directly  admitted  that  stable  did  not  mean 
immovable  but  that  it  is  a  relative  term";  citing  page 
146  of  the  Record.  There  we  find  Mr.  Doble,  speaking  of 
an  artillery  shell  in  flight,  saying: 

"A.  Certainly  (it  is  more  stable  than  it  would  be 
without  the  rifling),  but  it  is  not  stable  in  any  sense 
of  the  word;". 

Again  at  page  18,  the  Brief  for  Appellee  says  "defendant, 
through  its  expert,  admitted  that  its  depression  or  ring 
was  equivalent  to  the  Josephian  ring"  citing  page  126  of 
the  Record.  There  we  find  Mr.  Doble  saying  exactly  the 
opposite : 
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*'Q.  If  the  ring  that  is  on  the  defendant's  device 
were  widened  so  that  the  proportion  would  be  the 
same,  as  in  the  case  of  plaintiff's  device,  it  would 
result  in  the  center  of  gravity  that  would  enable  it 
to  have  the  secondary  position  of  plaintiff's  device? 

A.  That  is  the  point.  It  takes  a  minor  change 
in  the  structure  to  bring  about  that  advantageous 
feature,  which  is  the  claimed  feature,  and  which  is 
the  essence  of  that  patent  all  the  way  through." 

CONCLUSION 

It  is  submitted  that  the  reasons  for  reversal  of  the 
decision  of  the  District  Court  which  were  advanced  in  the 
Brief  on  Behalf  of  Appellant  remain  valid  and  such  action 
is  respectfully  urged. 

Eespectfully  submitted, 

Naylor  and  Lassagne, 
Theodore  H.  Lassagne, 

Attorneys  for  Defendant- 
Appellant. 

Dated  at  San  Francisco,  California,  April  23,  1947. 
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No.  11,447 

IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


FoNG  How  Tan, 

Appellant, 

vs. 

Arthur  J.  Phelan,  Acting  District  Di- 
rector, Immigration  and  Naturalization 
Service,  Port  of  San  Francisco,  Cali- 
fornia, 

Appellee. 


BRIEF  FOR  APPELLANT. 


STATEMENT  OF  CASE. 

This  is  an  appeal  from  an  order  of  the  District 
Court  for  the  Northern  District  of  California  denying 
a  petition  for  a  writ  of  habeas  corpus.    (Tr.  p.  8.) 

The  appellant  is  a  native  of  China.  He  arrived  in 
the  United  States  in  August,  1910,  and  he  was  duly 
admitted  for  permanent  residence  by  the  United  States 
immigration  authorities  for  the  Port  of  San  Fran- 
cisco. He  has  resided  continuously  in  the  United 
States  from  the  date  of  entry  until  the  present  date. 
On  June  11,  1925,  after  he  had  resided  in  the  United 


states  for  more  than  5  years,  an  indictment  was  re- 
turned against  the  appellant  in  the  Superior  Court  of 
Fresno  County,  California,  charging  him  with  two 
(2)  counts  of  murder.  This  indictment  is  fully  set 
forth  in  the  Immigration  records  on  file  before  this 
Court.  On  July  21,  1925,  the  appellant  was  found 
guilty  of  2  counts  of  murder  and  sentenced  to  serve 
a  life  term  in  San  Quentin. 


ARGUMENT. 

The  immigration  authorities  claim  the  right  to  de- 
port the  appellant  under  a  w^arrant  issued  by  the  At- 
torney General  charging  in  substance  that  the  appel- 
lant has  been  sentenced  to  imprisonment  more  than 
once  for  a  term  of  one  year  or  more  for  the  commis- 
sion, subsequent  to  entry,  of  a  crime  involving  moral 
turpitude. 

The  essential  point  to  be  determined  in  this  case  is 
the  construction  to  be  i^laced  upon  Section  155(a) 
Title  8  U.S.C.A.,  which  reads  in  part  as  follows: 
u*  *  *  except  as  hereinafter  provided,  any  alien, 
who,  after  May  1,  1917,  is  sentenced  to  imprison- 
ment for  a  term  of  one  year  or  more  because  of 
conviction  in  this  country  of  a  crime  involving 
moral  turpitude,  committed  within  five  years  after 
the  entry  of  the  alien  to  the  United  States,  or  ivho 
is  sentenced  more  than  once  to  such  a  term  of  im- 
prisonment hecause  of  conviction  in  this  country 
of  any  crime  involvincf  moral  turpitude  com- 
mitted at  any  time  after  entry  *  *  *  shall^  upon 


the  warrant  of  the  Attorney  General,  he  taken 
into  custody  and  deported  *  *  *."  (Italics  sup- 
plied.) 

''The  provision  of  this  section  respecting  the  de- 
portation of  aliens  convicted  of  a  crime  involving 
moral  turpitude  shall  not  apply  to  one  who  has 
been  pardoned,  nor  shall  such  deportation  be 
made  or  directed  if  the  court,  or  judge  thereof, 
sentencing  such  alien  for  such  crime  shall,  at  the 
time  of  imposing  judgment  or  passing  sentence 
or  within  thirty  days  thereafter,  due  notice  hav- 
ing been  given  to  representatives  of  the  State, 
make  a  recommendation  to  the  Attorney  General 
that  such  alien  shall  not  be  deported  in  pursuance 
of  this  chapter. 


*  *  *  n 


Congress,  therefore,  has  differentiated  between 
aliens,  who  have  been  once  sentenced  and  those  who 
have  been  sentenced  "more  than  once".  The  former 
class  may  be  deported  only  if  the  crime  was  com- 
mitted within  five  years  after  entry;  the  latter  class 
without  regard  to  the  length  of  time  after  entry  that 
their  crimes  were  committed. 

It  will  be  conceded  that  the  case  of  the  appellant 
falls  within  the  latter  class  and  the  sole  question, 
therefore,  is 

''Has  the  appellant  been  sentenced  more  than 
once  to  a  term  of  imprisomnent  of  one  year  or 
more. ' ' 

The  point  raised  by  this  appeal  is  not  new,  nor  is 
it  unique.     It  was  considered  in  the  case  of  United 


states  ex  rel.  Micjnazzi  v.  Day,  51  Fed.  (2d)  1019, 
where  Judge  Learned  Hand  commenting  upon  a  situa- 
tion similar  to  the  one  presented  here,  uses  the  fol- 
lowing language: 

'*  Congress  might  have  made  the  test  merely  the 
conviction  for  any  shameful  crime,  or  conviction 
for  such  a  crime  if  a  sentence  of  one  year  might 
be  imposed.  Either  would  have  embodied  an  in- 
telligible policy,  but  neither  was  chosen.  On  the 
contrary,  a  judge  must  actually  sentence  the  alien 
to  imprisonment  for  a  year,  and  thus  indicate  that 
the  particular  circumstances  of  the  offense  war- 
rant so  much  reprobation.  If  the  alien  has  lived 
here  for  five  years,  the  judge  must  do  this  twice. 
We  agree  that  each  comit  in  an  indictment,  like 
each  indictment  itself,  is  a  separate  charge,  and 
that  nothing  is  lost  or  gained  by  the  form  of 
pleading  adopted.  Moreover,  there  must  be  a 
judgment  upon  each  charge,  however  pleaded,  in 
order  to  dispose  of  it;  the  only  judgment  in  a 
criminal  case  is  the  sentence;  procedurally  a  gen- 
eral sentence  to  'rim  concurrently'  is  a  separate 
sentence  on  each  count.  We  are  as  clear,  how- 
ever, that  although  a  judge  does  in  this  sense  im- 
pose more  than  one  sentence  in  such  a  situation, 
he  sentences  the  convict  to  one  term  only;  that 
though  he  imposes  several  sentences,  he  exacts  but 
one  punishment;  in  short  that  he  does  not  'more 
than  once'  sentence  'to  a  term  of  imprisonment.' 
It  is  the  duplication  of  penalties  which  counts; 
and  the  test  of  these  is  practical,  not  procedural. 
Any  other  construction  leads  to  absurd  results.'^ 
(Italics  supplied.) 


At  the  risk  of  repetition  we  repeat  the  words  of 
Justice  Hand, 

*'It  is  the  duplication  of  penalties  which  counts; 
and  the  test  of  these  is  practical,  not  procedural. 
Any  other  construction  leads  to  absurd  results." 

We  also  wish  to  point  out  the  decision  of  Judge 
Sibley  in  OpoUch  v.  Fluch'eij,  Director  of  Inimigra- 
tiofi,  47  Fed.  (2d)  950,  where  he  said: 

*' Whether  he  can  be  deported  depends  upon 
whether  or  not  he  has  been  sentenced  more  than 
once  to  a  term  of  imprisonment  because  of  a  crime 
involving  turpitude.  Technically  he  committed 
four  crimes,  notwithstanding  they  were  connected 
together  and  apparently  in  the  same  scheme  of 
counterfeiting.  Possibly  he  may  be  said  to  have 
been  sentenced  for  all  four,  but  it  seems  to  me  a 
great  strain  of  language  to  say  that  he  has  been 
sentenced  more  than  once.  And  in  my  opinion 
Congress  had  in  mind  tvhat  are  commonly  called 
^repeaters/  that  is  to  say,  persons  tvho  commit  a 
crime  and  are  sentenced,  ayid  then  commit  another 
and  are  sentenced  again.  These  last  I  think  tvere 
the  persons  who  were  intended  to  he  deported, 
nottvithstayiding  they  may  have  heen  residents  of 
this  country  for  more  than  five  years."  (Italics 
supplied.) 

The  appellant  herein  was  not  charged  on  two  sep- 
arate occasions  with  two  separate  and  distinct  of- 
fenses, but  was  charged  in  one  indictment  of  two 
counts.  All  offenses  committed  by  him  obviously  arose 
out  of  one  transaction  during  which  he  killed  two 
men.     It  was  one  transaction  and  not  two  isolated 


instances.  The  record  will  show  that  the  alleged 
offenses  were  committed  as  one  activity  at  the  same 
time  and  the  same  place.  It  is  analogous  to  the  situ- 
ation wherein  a  defendant  may  have,  for  instance,  by 
the  use  of  explosives  or  by  means  of  driving  an  auto- 
mobile killed  two  or  more  i^ersons  during  the  consum- 
mation of  one  criminal  act.  It  is  the  law  of  the 
United  States  that  a  man  who  commits  one  offense, 
after  having  been  in  the  country  for  five  years,  can- 
not be  deported  because  of  the  commission  of  that 
offense,  and  it  is  obvious  that  it  w^as  the  intent  of 
Congress  to  deport  only  those  persons  who  repeated 
a  criminal  offense  and  not  those  persons  who  by  a 
technical  application  of  the  law  can  have  their  single 
crime  so  divided  as  to  constitute  separate  offenses. 
An  analogous  example  is  the  possession  of  counterfeit 
money  where  a  man  w^ho  has  in  his  possession  a  num- 
ber of  counterfeit  bills  is  actually  committing  the 
offense  of  having  possession  of  counterfeit  money,  but 
under  the  technical  rules  of  pleading  he  can  be 
charged  for  a  separate  offense  for  each  bill  in  his 
possession,  but  it  is  obvious  in  such  a  case  that  prac- 
tically only  one  offense  has  been  committed. 


CONCLUSION. 

We  submit  that  a  review  of  the  record  in  this  case 
show^s  that  it  is  not  the  type  of  case  contem])lated  by 
Congress  when  it  enacted  Section  155(A)  Title  8 
U.S.C.A.  and  that  this  apj)ellant  has  not  iu  fact  been 
sentenced  more  than  once  to  a  term  of  imprisonment. 


This  case  is  exactly  of  the  type  considered  by  the 
Courts  in  the  cases  cited  herein. 

We  respectfully  ask  that  the  order  of  the  Court 
below  be  reversed  with  directions  to  issue  the  writ. 

Dated,  San  Francisco, 
February  28, 1947. 

Respectfully  submitted, 
Thos.  C.  Lynch, 
Wm.  J.  Chow, 

Attorneys  for  Appellant. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11449 
National  Labor  Relations  Board^  petitioner 

V. 

Flotill  Products,  Inc.,  respondent 


ON    PETITION    FOR    ENFORCEMENT    OF    AN    ORDER    OF    THE 
NATIONAL   LABOR    RELATIONS   BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  petition  of  the 
National  Labor  Relations  Board,  pursuant  to  Section 
10  (e)  of  the  National  Labor  Relations  Act  (49  Stat. 
449,  29  U.  S.  C,  Sec.  151,  et  seq.),^  for  enforcement  of 
its  order  issued  against  Flotill  Products,  Inc.  (here- 
in called  respondent)  on  August  19,  1946  (70  N.  L. 
R.  B.  118;  R.  74-107).'  Jurisdiction  of  this  Court  is 
based  upon  Section  10  (e)   of  the  Act.     The  unfair 

^  Relevant  portions  of  the  Act  appear  in  the  Appendix,  infra, 
pp.  38-43. 

^  On  November  6, 1946,  this  Court  granted  the  petition  for  leave 
to  intervene  in  this  proceeding  filed  on  behalf  of  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers of  America,  A.  F.  L.  and  California  State  Council  of  Cannery 
Unions,  A.  F.  L.  (R.  528-529). 

(1) 


labor   practices    occurred   at    respondent's    plant    in 
Stockton,  California,'  within  this  judicial  circuit. 

STATEMENT   OF   THE  CASE 

A.  The  facts  as  found  by  the  Board 

This  case  presents  the  question  of  the  validity  of 
the  Board's  finding  that  respondent  under  the  circum- 
stances presented  committed  an  unfair  labor  practice 
by  entering  into  an  exclusive-recognition  and  closed- 
shop  contract  with  the  A.  F.  L/  on  March  5,  1946. 
Briefly,  the  relevant  and  undisputed  facts  are  as 
follows : 

1.  Prior  contractual  relations 

In  1940,  the  A.  F.  L.  entered  into  a  bargaining 
agreement  (herein  called  the  master  agreement)  with 
California  Processors  and  Growers,  Inc.  (herein 
called  C.  P.  &  G.),  the  dominant  trade  association  in 
the  canning  and  processing  industry  for  this  Cali- 
fornia area  (R.  25-26,  127-130,  268,  311-313).  Re- 
spondent, although  not  a  member  of  the  C.  P.  &  G., 
has  for  several  years  followed  the  practice  of  sub- 
scribing to  the  master  agreement  (R.  127,  304-306, 
312-313) ;  in  addition,  it  has  embodied  in  separate 
supplemental  contracts  with  the  A.  F.  L.  matters  not 

^  Respondent,  a  California  corporation,  operates  a  plant  at 
Stockton,  California,  where  it  is  engaged  in  the  canning  and 
processing  of  fruits  and  vegetables,  most  of  which  are  sold  in 
interstate  and  foreign  commerce  (R.  124-126).  Respondent  con- 
cedes that  it  is  subject  to  tlie  Act  (R.  125-126)  ;  hence  no  issue  is 
presented  as  to  jurisdiction. 

^  International  Brotherhood  of  Teamsters.  Chauffeurs,  "Ware- 
housemen and  Helpers  of  America,  A.  F.  L.,  and  California  State 
Council  of  Cannery  Unions,  A,  F.  L.,  and  their  predecessor 
A.  F.  L.  organizations,  hereinafter  called  the  A.  F.  L.  (R.  274-282, 
290-291,  294-295,  302-304). 


covered  by  the  master  agreement  (ibid.).  The  last 
master  agreement  and  respondent's  separate  contract 
were  to  expire  on  March  1,  1946  (R.  58). 

2.  The  representation  proceeding 

In  July  1945,  the  C.  I.  O."  filed  a  petition  with 
the  Board  alleging  that  a  question  affecting  commerce 
had  arisen  concerning  the  reiDresentation  of  respond- 
ent's employees  within  the  meaning  of  Section  9  (c) 
of  the  Act  (R.  297-299,  509-510).  Petitions  alleging 
the  same  question  were  filed  by  the  C.  I.  O,  for  the 
employees  of  members  of  the  C.  P.  &  G.  and  other 
employees  in  the  area  (R.  22-26).  During  July, 
August,  and  September  1945,  pursuant  to  appropriate 
orders  of  the  Board,  consolidated  hearings,  in  which 
the  various  employers,  including  respondent,  were 
represented,  were  held  on  these  petitions  in  what 
has  come  to  be  known  as  the  Bercut-Richards  case 
(R.  22-23,  126;  Matter  of  Bermd-Richards  Packing 
Co.,  et  al,  64  N.  L.  R.  B.  133).  At  the  hearing  on 
the  petitions,  the  A.  F.  L.  contended  that  its  existing 
agreements  constituted  a  bar  to  the  representation  pro- 
ceedings and  urged  that  the  Board  dismiss  the  peti- 
tions on  the  ground  that  no  question  concerning 
representation  existed.     64  N.  L.  R.  B.  133,  135. 

On  October  5,  1945,  the  Board  issued  a  telegraphic 
order  directing  an  election  in  the  consolidated  cases. 
It  found  that  the  existing  contracts  did  not  consti- 
tute a  bar  to  the  representation  proceedings  because 
the  contracts  were  to  expire  within  a  short  time,  and 

^  Food,  Tobacco,  Agricultural  and  Alhed  Workers  Union  of 
America,  C.  I.  O. 


the  residual  period  of  the  contracts  was  one  in  which 
canning  operations  would  be  at  a  low  ebb  and  a  rela- 
tively small  number  of  employees  would  be  working. 
64  N.  L.  R.  B.  133,  135  (R.  22-26,  126).^  On  October 
15,  1945,  pursuant  to  the  Board's  order,  the  Regional 
Director  conducted  an  election  among  respondent's 
employees  in  the  unit  found  to  be  appropriate  (R. 
48-49,  126,  325).  Of  the  205  valid  and  unchallenged 
votes  counted,  105  were  cast  for  the  A.  F.  L.  and 
100  for  the  C.  I.  O. ;  in  addition,  there  were  20 
challenged  ballots  (R.  67). 

The  A.  F.  L.  fQed  objections  to  all  the  elections 
held  pursuant  to  the  Bercut-Richards  decision,  in- 
cluding the  election  held  among  respondent's  employ- 
ees (R.  48-49,  472-503).  On  January  16,  1946,  the 
Regional  Director  issued  his  Report  on  Objections  to 
the  election  (R.  354-471).  On  February  15,  1946, 
after  a  hearing  on  the  objections,  the  Board  issued 
a  *' Supplemental  Decision  and  Order"  in  the  con- 
solidated cases  vacating  and  setting  aside  all  the 
elections  on  the  ground  that  their  results  were  in- 
conclusive (R.  48-67).  Since,  by  reason  of  the 
seasonal  nature  of  the  canning  industry,  it  would  be 
several  months  before  the  spring  season  reached  its 
peak  (R.  266-267),  the  Board  stated  that  new  elec- 
tions would  be  held  as  early  in  the  1946  season  as 
there  was   substantial   employment,   or   even   sooner, 

^  The  Board  subsequently,  on  October  12,  1945,  issued  a  formal 
Decision,  Direction  of  Elections,  and  Order  consonant  with  the 
determinations  and  findings  made  in  the  telegraphic  decision.  64 
N.  L.  R.  B.  133. 


if  adequate  voting  lists  could  be  prepared  (R.  59,  126). 

The  Board  then  declared  (R.  58-59)  : 

While  we  view  the  record  as  requiring  this 
result,  we  reach  it  with  considerable  reluctance 
because  it  means  that  the  employees  will  have 
no  bargaining  representative  to  negotiate  an 
exclusive  collective  agreement  to  cover  the  com- 
ing season,  until  a  new  election  can  be  held  which 
may  result  in  one  of  the  rival  unions  being 
certified.  The  current  AFL  contract  will  expire 
on  March  1  and  since  the  legal  effect  of  the  fore- 
going cletermination  is  to  keep  the  question  of 
^^presentation  pending  before  the  Board,  none 
of  the  unions  is  entitled  to  an  exclusive  status 
as  the  bargaining  agent  after  that  date.  In 
accordance  with  well-established  principles,^* 
the  e'inployers  may  not,  pending  a  new  election, 
give  preferential  treatment  to  any  of  the  labor 
organizations  involved,  although  they  may  rec- 
ognize each  one  as  a  representative  of  its  mem- 
bers. In  this  state  of  the  record  no  legal  effect 
may  be  given  the  closed-shop  provision  contained 
in  the  current  collective  agreements  after  their 
expiration  date; ''  the  inclusion  of  any  such 
provision  in  any  new  agreements,  or  action 
pursuant  thereto,  would  clearly  be  contrary  to 
the  proviso  in  sub-section  8  (3).  Nothing  in 
our  decision,  however,  should  be  construed  as 
requiring  any  change  in  the  substantive  con- 

^*  See  Matter  of  Midwest  Piping  <&  Supply/  Co.,  Inc.,  63 
N.  L.  R.  B.  163 ;  See  also  Matter  of  Ken-Rod  Tube  S  Lamp 
Corp.,  62  N.  L.  R.  B.  21. 

^^  Moreover,  no  requests  for  discharges  resulting  from 
activity  in  the  election  are  justified  even  under  the  present 
agreement.  See  Matter  of  Rutland  Cov/rt  Owners,  44 
N.  L.  R.  B.  687,  46  N.  L.  R.  B.  1040." 
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ditions  now  existing  by  virtue  of  the  foregoing 
agreements,      [Italics   supplied.] 

Respondent  received  a  copy  of  the  Board's  decision 
prior  to  March  1,  1946  (R.  251-252,  295).  Neverthe- 
less, on  March  5,  1946,  without  any  preliminary  show- 
ing of  majority  (R.  79),  respondent  entered  into  a 
contract  with  the  A.  F.  L.  which  recognized  that  union 
as  the  exclusive  representative  of  all  the  employees  in 
the  appropriate  unit  and  required  membership  in  the 
A.  F.  L.  by  all  the  employees  in  the  unit  as  a  condition 
of  employment  (R.  127-129,  295).  Specifically,  the 
contract,  of  indefinite  duration,  required  that  all  em- 
ployees become  and  remain  members  of  the  A.  F.  L.,  or 
be  discharged  within  36  hours  after  notice  to  respond- 
ent of  their  failure  to  comply,  and  that,  in  the  hiring 
of  new  employees,  preference  be  given  unemployed 
members  of  the  A.  F.  L.  (R.  128-129).  Admittedly, 
respondent  has  enforced  and  given  effect  to  this  agree- 
ment since  its  consummation    (R.  281-283). 

B.  The  Board's  decision  and  order 

The  Board  found,  on  the  facts  related  above,  that 
respondent,  by  its  grant  of  exclusive  recognition  and 
a  closed-shop  contract  to  the  A.  F.  L.  at  a  time  when 
it  knew  that  a  representation  question  was  pending 
and  that  it  was  under  an  obligation  to  refrain  from 
throwing  its  economic  weight  to  either  side  in  the 
unresolved  contest  between  the  rival  unions  (R.  75- 
80)  had  thereby,  in  violation  of  Section  8  (1)  of  the 
Act,  interfered  with,  restrained,  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed  them 
in  Section  7  of  tlie  Act. 


The  Board's  order  requires  respondent  to  cease  and 
desist  from  its  unfair  labor  practices,  to  cease  giving 
effect  to  the  closed-shop  contract,  to  withhold  exclu- 
sive recognition  from  the  A.  F.  L.  unless  and  until 
the  A.  F.  L.  shall  have  been  certified  by  the  Board  as 
the  exclusive  representative  of  the  employees,  and  to 
post  appropriate  notices   (R.  80-83)/ 

SUMMARY   OF  ARGUMENT 

I.  The  Board  validly  found  that,  by  granting  ex- 
clusive recognition  and  a  closed-shop  contract  to  the 
A.  F.  L.  with  knowledge  that  a  representation  pro- 
ceeding was  then  pending  and  unresolved,  respondent 
interfered  with  the  freedom  of  choice  guaranteed 
its  employees  by  Section  7  of  the  Act. 

II.  The  Board's  order  is  valid. 

PRELIMINARY   STATEMENT 

The  Board  found  that,  by  conferring  exclusive- 
recognition  and  a  closed-shop  on  the  A.  F.  L.  at  a 
time  when  the  A.  F.  L.'s  majority  status  was  in  ques- 
tion, respondent  granted  powerful  support  to  the 
A.   F.   L.   and  thereby  violated   its   duty   to   remain: 

^  The  Board  dismissed  that  portion  of  the  complaint  which 
alleged  that  respondent's  conduct  also  constituted  an  independent 
violation  of  Section  8  (3)  of  the  Act  (R.  80,  83).  In  addition,  the 
Board  adopted  the  Trial  Examiner's  conclusion  that  the  following 
allegations  of  the  complaint  be  dismissed  for  want  of  substantial 
supporting  evidence:  That  respondent  urged,  persuaded  and 
warned  its  employees  not  to  become  members  of  tlie  C.  I.  O. ;  de- 
manded that  they  become  and  remain  members  of  the  A.  F.  L., 
and  threatened  them  with  discharge  if  they  failed  to  do  so;  and 
granted  access  to  its  plant  to  representatives  of  the  A.  F.  L., 
while  refusing  the  same  privilege  to  representatives  of  the  C.  I.  O. 
(R.  74-75,  92-95). 
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neutral  in  the  unresolved  contest  for  representation 
between  the  two  rival  unions. 

This  case  presents  no  novel  questions.  It  is,  as  the 
Board  pointed  out  (R.  75-77)  and  we  shall  later  show, 
consonant  with  well-established  doctrine  long  ago 
enunciated  by  the  Board  and  uniformly  approved  by 
the  courts. 

ARGUMENT 

Point  I 

Execution  of  the  contract  of  March  5, 1946,  inte'rfered  with  the 
employees'  freedom  of  choice,  in  violation  of  Section  8  (1) 
of  the  Act 

A.  The  Act  required  respondent  to  remain  neutral  in  the  election  contest 

1.  The  basic  doctrine  of  neutrality 

The  Act  is  designed  to  reduce  industrial  strife  by 
encouraging  the  making  of  collective  bargaining  agree- 
ments with  unions  freely  chosen  by  a  majority  of  the 
workers.  Section  1.  Congress  sought  to  achieve  this 
objective  by  guaranteeing  to  employees  the  funda- 
mental right  "to  self -organization  and  to  select  repre- 
sentatives of  their  own  choosing  for  collective  bar- 
gaining or  other  mutual  protection  without  restraint 
or  coercion  by  their  employer."  A^.  L.  R.  B.  v.  Jones 
d  Laughlin  Steel  Corp.,  301  U.  S.  1,  33;  Section  7 
of  the  Act. 

It  is  thus  accepted  datum  that  the  basic  employee 
right  of  free  choice,  to  be  meaningful,  must  neces- 
sarily be  safeguarded  by  a  correlative  duty  on  the  part 
of  the  employer  to  refrain  from  intruding  upon  that 
freedom  by  the  use  of  its  economic  power  as  an 
employer   to   assist   or   encourage,    or   to    oppose    or 


discourage,  adherence  to  any  particular  labor  organ- 
ization. So  undeviating  is  this  requirement  of  em- 
ployer nonintervention  that  the  Supreme  Court 
early  acknowledged  that  even  "slight  suggestions  as 
to  the  employer's  choice  between  unions  may  have 
telling  effect  among  men  who  know  the  consequences 
of  incurring  that  employer 's  strong  displeasure. ' '  In- 
ternational Association  of  Machinists  v.  N.L.  R.  B.,  311 
U.  S.  72,  78. 

These  are  the  fundamental,  seM-evident  concepts  of 
the  statutes.  They  have  been  uniformly  recognized 
and  approved  by  the  Board  and  the  courts. 

2.  Importance  of  neutrality  in  the  face  of  an  election 

The  doctrine  of  employer  neutrality  assumes  criti- 
cal significance  in  the  face  of  a  pending  Board  election, 
undertaken  pursuant  to  Section  9  (c)  of  the  Act  for 
the  purpose  of  ascertaining  the  true  preference  of 
the  employees  for  a  bargaining  representative.  At 
such  a  time,  to  insure  attainment  of  the  statutory 
objective  of  genuine  self-determination,  the  employer 
must,  as  the  Board  and  the  courts  have  so  often 
declared,  remain  scrupulously  aloof. 

Where  only  one  union  is  a  candidate  for  the 
employees'  favor,  the  contest  is  "rightfully  one  be- 
tween employees,"  and  the  employer  may  not  become 
a  "participant  in  a  contest  to  which  it  is  not  a  party." 
Reliance  Mfg.  Co.  v.  N.  L.  R.  B.,  143  F.  2d  761,  763 
(C.  C.  A.  7)  (on  contempt).  See  also:  N.  L.  R.  B.  v. 
Bradley  Lumber  Co.,  128  F.  2d  768,  70  (C.  C.  A.  8 ;  N.  L, 
R.  B.  V.  Oregon  Worsted  Co.,  96  F.  2d  193, 195  (C.  C.  A.. 
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9)  ;  N,  L.  R.  B.  v.  Franks  Bros.,  137  F.  2d  989,  991- 
.992  (C.  C.  A.  1),  affirmed  321  U.  S.  702;  F.  W.  Wool- 
worth  Co.  V.  N.  L.  R.  B.,  121  F.  2d  658,  661  (C.  C.  A. 
:2)  ;  N.  L.  R.  B.  v.  Taylor -Colquitt,  140  F.  2d  92,  94 
(C.  C.  A.  4)  ;  N.  L.  R.  B.  v.  Times-Picayune  Piib- 
lishing  Co.,  130  F.  2d  257,  258  (C.  C.  A.  5)  ;  New  York 
Handkerchief  Mfg.  Co.  v.  N.  L.  R.  B.,  114  F.  2d  144, 
147  (C.  C.  A.  7),  certiorari  denied,  311  U.  S.  704; 
Locomotive  Fiyiished  Material  v.  N.  L.  R.  B.,  142  F.  2d 
.802,  803  (C.  C.  A.  10) ;  Peter  J.  Schweitzer,  Inc.  v. 
N.  L.  R.  B.,  144  F.  2d  520,  524-525  (App.  D.  C). 

So  also,  where  the  choice  is  to  be  made  among 
several  competing  unions,  the  employer  may  not  enter 
the  race  by  according  such  treatment  to  one  of  the 
rivals  as  will  give  it  either  an  advantage  or  dis- 
advantage over  the  other  candidates  in  the  campaign 
for  the  employees'  favor.  ''A  fair  election  requires 
that  equal  opportunities  be  given  to  both  [candi- 
dates]". iV.  L.  R.  B.  V.  Waterman  Steamship  Corp., 
309  U.  S.  206,  226.  See  also :  N.  L.  R.  B.  v.  Pacific 
GasiS  Electric  Co.,  118  F.  2d  780,  788  (C.  C.  A.  9)  ; 
Big  Lake  Oil  Co.  v.  N.  L.  R.  B.,  146  F.  2d  967,  970 
(C.  C.  A.  5) ;  Valley  Mould  ,c&  Iron  Corp.  v.  N.  L.  R.  B., 
116  F.  2d  760,  764  (C.  C.  A.  7),  certiorari  denied,  313 
U.  S.  590;  A^  L.  R.  B.  v.  Sunbeam  Electric  Mfg.  Co., 
133  F.  2d  856,  860  (C.  C.  A.  7)  ;  N.  L.  R.  B.  v.  Stone, 
125  F.  2d  752,  756  (C.  C.  A.  7),  certiorari  denied,  63 
S.  Ct.  44;  N.  L.  R.  B.  v.  Jahn  ch  Oilier  Engraving  Co., 
123  F.  2d  589,  592-593  (C.  C.  A.  7).       . 

Tliese  are  the  basic  princii)les  which  govern  the 
legality  of  employer  conduct  at  a  time  when  em- 
ployees are  confronted  with  the  choice  of  a  bargaining 
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representative.  And  these  are  the  principles  which 
the  Board  held  to  be  controlling  in  its  determination 
that  respondent  unlawfully  interfered  with  the  free- 
dom of  choice  of  its  employees  by  entering  into  an 
exclusive  recognition  and  closed-shop  contract  with  the 

A.  F.  L.  at  a  time  when  the  question  of  its  representative 
status  was  pending  and  unresolved. 

B.  Respondent  failed  to  observe  the  requisite  neutrality  when  it  entered 

into  the  contract  of  March  5,  1946,  with  the  A.  F.  L. 

When,  on  February  15,  1946,  the  Board  set  aside 
all  the  elections,  including  that  held  among  respond- 
ent's employees,  on  the  ground  that  their  results  were 
Inconclusive,  it  specifically  stated  that  it  would  hold 
other  elections  as  soon  as  practicable  and  that  the 
legal  effect  of  its  determination  was  ''to  keep  the 
question  of  representation  pending  before  the 
Board  *  *  *"  65  N.  L.  R.  B.  1052, 1057.  Moreover, 
the  Board  called  the  attention  of  all  the  employers 
involved,  including  respondent,  to  the  general  prin- 
ciple that  they  could  not,  ''pending  a  new  election, 
give  preferential  treatment  of  any  kind  to  any  of  the 
labor  organizations  involved"  by  renewing  their  exist- 
ing agreement  with  the  A.  F.  L.,  or  by  entering  into 
a  new,  exclusive  agreement  with  it  or  the  C.  I.  O.,  but 
that  they  might,  if  they  so  desired,  "recognize  each 
one  as  the  representative  of  its  members"  {id.). 

By  March  1,  1946,  respondent  had  received  a  copy 
of  the  Board's  decision.  Nevertheless,  on  March  5, 
it  entered  into  a  contract  with  the  A.  F.  L.,  one  of 
the  candidates  in  the  unscheduled  election,  granting 
it  not  only  exclusive  recognition  but  also  a  closed  shop 
for  an  indefinite  period  {supra,  p.  6). 
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The  Board  found  that,  by  recognizing  the  A.  F.  L. 
as  exclusive  representative  at  a  time  when  its  repre- 
sentative status  was  in  doubt  and  its  contest  with  the 
C.  I.  O.  for  certification  as  bargaining  agent  was  un- 
resolved, respondent  granted  ** potent  assistance"  to 
the  A.  F.  L.  ''in  derogation  of  the  right  of  the  em- 
ployees" to  vote  without  restraint  in  the  forthcomings 
election  (R.  79).  It  found  further  that,  by  con- 
ferring upon  the  A.  F.  L.  the  additional  advantage 
of  a  closed  shop,  respondent  rendered  "well-nigh  im- 
possible" full  freedom  of  later  choice  by  the  em- 
ployees (ibid.).  It  accordingly  concluded  that  the 
execution  of  the  contract  violated  Section  8  (1)  of  the 
Act.  As  we  now  show,  this  finding  is  supported  by 
the  well-established  principle  that  an  employer  must 
maintain  an  attitude  of  neutrality  in  a  contest  be- 
tween unions. 

1.  Exclusive  recognition  may  he  conferred  only  on  a 
union  whose  majority  status  is  free  from  doubt 

The  status  of  exclusive  bargaining  representative 
affords  a  union  the  unique  prestige  of  speaking  to 
the  employer  in  behalf  of  all  the  employees  in  the 
unit.  J.  /.  Case  Co.  v.  N.  L.  R.  B.,  321  U.  S.  332; 
Steele  v.  Louisville  d  Nashville  R.  R.  Co.,  323  U.  S. 
192,  202.  Enjoyment  of  exclusive  power  to  represent 
the  interests  of  the  employees  in  dealing  with  their 
employer  on  all  problems  arising  out  of  the  em- 
ployment relationship  necessarily  places  the  repre- 
sentative in  a  superior  position  to  that  of  all  other 
organizations  seeking  the  employees'  favor.  In 
making  a  choice  as  to  which  of  two  or  more  competing^ 
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unions  to  join,  an  employee  will  naturally  prefer  an 
organization  with  which  his  employer  has  already 
demonstrated  a  willingness  to  deal,  rather  than  one 
whose  acceptability  to  the  employer  is  still  specula- 
tive. And,  just  as  naturally,  an  employee  will  be 
drawn  to  an  organization  which  already  speaks  for 
him  in  its  role  as  exclusive  representative  and  which 
he  therefore  feels  will  represent  his  interests  more 
effectively  if  he  joins  its  rolls  and  contributes  his 
financial  support.  The  Supreme  Court  early  recog- 
nized the  value  to  a  labor  organization  of  exclusive 
bargaining  status  when  it  observed  that  **once  an 
employer  has  conferred  recognition  on  a  particular 
organization  it  has  a  marked  advantage  over  any 
other  in  securing  the  adherence  of  employees".  N.  L. 
R.  B.  V.  Pennsylvania  Greyliound  Lines,  Inc.,  303  U. 
S.  261,  267.  See  also:  N.  L.  R.  B.  v.  Link-Belt  Co., 
311  U.  S.  584,  598. 

The  Act,  therefore,  meticulously  enunciates  the 
doctrine  of  majority  rule  and  provides  that  the 
marked  advantage  of  exclusive  recognition  is  properly 
available  only  to  a  labor  organization  representing  a 
real  majority  of  the  employees.  Section  8  (5). 
Where  true  majority  status  is  in  doubt,  the  grant 
of  exclusive  recognition,  as  the  Board  and  the  Courts 
have  consistently  held,  at  once  constitutes  a  depr^rture 
from  required  neutrality,  unlawful  assistance  to  the 
union,  and  illegal  interference  with  the  employees' 
freedom  of  choice.  International  Ass'n  of  Machinists 
V.  N.  L.  R.  B.,  311  U.  S.  72,  78-79,  81;  N.  L.  R.  B.  v. 
National  Motor  Bearing  Co.,  105  F.  2d  652,  659-660 
(C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  John  Engelhorn  d  Sons, 

'753147—47 3 
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13-1  F.  2d  553,  556  (C.  C.  A.  3) ;  N.  L.  R.  B.  v.  South- 
ern Wood  Preserving  Co.,  135  F.  2d  606,  607  (C.  C.  A. 
5) ;  Elastic  Stop  Nut  Corp.  v.  A^.  L.  B.  B.,  142  F. 
2d  371,  380  (C.  C.  A.  8),  certiorari  denied,  323  U.  S. 
722.  Indeed,  the  bestowal  of  exclusive  representation 
status  on  one  of  several  competing  unions  has  been 
considered  to  be  such  powerful  support  as  to  mark 
the  favorite  as  a  company-dominated  organization, 
which  must  be  disestablished  in  order  to  restore  the 
employees'  freedom  of  choice.  See,  e.  g.,  N.  L.  R.  B. 
V.  Link-Belt  Co.,  311  U.  S.  584;  A^  L.  R.  B.  v.  Idaho 
Refining  Co.,  143  F.  2d  246,  248   (C.  C.  A.  9). 

2.  The  A.  F.  L.'s  majority  status  tvas  not  free  from 
doubt;  hence,  the  grant  to  it  of  exclusive  recog- 
nition constituted  unlawful  assistance 

The  timely  filing  of  a  petition  for  investigation  of 
representatives  under  Section  9(c)  of  the  Act  pre- 
sumptively places  in  doubt  the  representative  status 
of  any  existing  exclusive  agent  and  normally  requires 
the  Board,  upon  a  reasonable  showing  of  substantial 
employee  j^reference  for  a  competing  union,  to  resolve 
the  doubt  and  designate  the  true  representative.  Once 
the  Board  entertains  the  i)etition,  and  until  the  ques- 
tion of  which  of  the  rival  claimants  actually  repre- 
sents a  majority  of  the  employees  is  finally  settled 
by  established  Board  procedures,  the  obligation  of 
neutrality  compels  the  employer  to  refrain  from 
conferring  exclusive  recognition  uj^on  any  of  the 
contestants,  or  from  according  it  treatment  which  is 
tantamoTmt  to  such  recognition.  It  can  readily  be 
seen  that  otherwise  there  cannot  be  a  free  and  un- 
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trammeled  choice  in  the  subsequent  Board  election. 
The  Board  and  the  Courts  have  so  held.  See,  e.  g., 
Matter  of  Acme  Breiving  Co.,  74  N.  L.  R.  B.  No.  31 ; 
Matter  of  LaSalle  Steel  Co.,  72  N.  L.  R.  B.  41; 
Matter  of  Armour  &  Co.,  72  N.  L.  R.  B.  No.  208 ; 
Matter  of  Boots-Conner sville  Bloiver  Corp.,  64  N.  L. 
R.  B.,  855,  859-860;  Matter  of  Owens-Illinois  Glass 
Co.,  60  N.  L.  R.  B.  1015,  1017-1019 ;  Matter  of  Minne- 
sota Mining  \&  Mfg.  Co.,  61  N.  L.  R.  B.  697,  699-701; 
Matter  of  Waterman  S.  S.  Co.,  7  N.  L.  R.  B.  237, 
241-242.®    In  conformity  with  this  doctrine,  the  Board 

^Before  the  Board,  respondent  and  the  A.  F.  L.  pointed  to 
the  Board's  decisions  in  Matter  of  American-West  Afiican  Lines, 
Inc.,  21  N.  L.  R.  B.  691 ;  Matter  of  General  Electric  X-Ray  Corp., 
67  N.  L.  R.  B.  997;  and  Matter  of  Con  P.  Cmran  Prirvting  Co.^ 
67  N,  L.  R.  B.  1119,  in  support  of  their  argument  that,  before  its 
decision  in  the  instant  case,  the  Board  had  not  found  the  execu- 
tion of  a  contract  under  the  circumstances  of  this  case  to  con- 
stitute interference  with  the  free  expression  of  employee  choice. 
The  cases  referred  to  above  in  the  text  negative  the  contention  that 
the  doctrine  was  first  enunciated  in  the  instant  case.  Moreover, 
none  of  the  three  cases  relied  upon  by  respondent  and  the  A.  F.  L. 
represents  a  departure  from  or  a  variance  with  this  doctrine. 

In  the  American-West  African,  case,  the  Board  specifically  found 
that  the  employer  entered  into  an  exclusive  dealing  contract  with 
one  union  at  a  time  when,  unlike  the  facts  of  the  instant  oase,  it  had 
been  furnished  satisfactory  proof  of  the  contracting  union's  ma- 
jority and  it  had  no  knowledge  of  the  filing  of  a  petition  with  the 
Board  by  a  rival  union.  In  the  General  Electric  X-Ray  case,  the 
Board  merely  enunciated  the  rule  that  a  bare  claim  of  majority 
by  a  rival  union,  not  followed  within  ten  days  by  the  filing  of  a 
petition  with  the  Board,  is  insufficient  to  cast  doubt  upon  the 
proven  majority  status  of  another  union  with  whom  the  employer 
thereafter  enters  into  an  agreement.  In  the  instant  case,  the  doubt 
as  to  the  A.  F.  L.'s  majority  status  had  been  raised  by  the  C.  I.  O.'s 
petition  long  before  the  contract  in  question  was  executed  and  was 
brought  to  the  attention  of  respondent  in  the  Board's  decision  of 
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has  consistently  held  that,  once  representation  pro- 
ceedings have  been  set  in  motion,  an  employer  and  a 
union  cannot,  by  entering  into  an  exclusive  dealing 
contract,  prevent  the  Board  from  holding  an  election 
to  resolve  the  question  concerning  representation. 
See,  e.  g..  Matter  of  St.  Genevieve  Lime  &  Quarry 
Co.,  70  N.  L.  R.  B.  1259;  Matter  of  Vermont  Marble 
Co.,  42  N.  L.  R.  B.  185,  187 ;  Matter  of  Wolfsheim  & 
Sachs,  42  N.  L.  R.  B.  232,  234;  Matter  of  American- 
West  African  Lines,  Inc.,  42  N.  L.  R.  B.  1086,  1089. 

One  of  the  first  cases  in  which  the  Board  found  that 
conduct  tantamount  to  exclusive  recognition  of  one  of 
the  candidates  in  the  face  of  a  pending  election  con- 
stituted unlawful  interference  with  the  employees' 
freedom  of  self-determination  was  Matter  of  Water- 
man Steamship  Corp.,  7  N.  L.  R.  B.  237,  241-242. 
There,  after  directing  that  an  election  be  held  among 
the  shipowner's  employees  to  determine  whether  they 
desired  to  be  represented  for  collective  bargaining  by 
the  A.  F.  L.  or  the  C.  I.  O.,  the  Board  cautioned  the 
employer  not  to  interfere  with  the  employees'  free 
choice  by  permitting  only  one  of  the  candidates  access 
to  its  vessels  for  the  purpose  of  talking  with  the 
employees  aboard.  Matter  of  American  France  Line 
et  al.,  3  N.  L.  R.  B.  64,  74,  76.  The  shipowner, 
however,  in  disregard  of  the  Board's  admonition, 
thereafter  permitted  only  the  A.  F.  L.  representatives 

February  15, 1946,  tliree  weeks  before  the  contract  was  entered  into. 
Similarly,  the  decision  in  the  Con  P.  Curran  case  is  here  inap- 
plicable. Thei'e,  the  Board  merely  followed  the  established  doc- 
trine, not  ap{)licable  to  the  facts  of  this  case,  that  a  certification  is 
valid  for  at  least  one  year  as  against  any  rival  claim  made  during 
that  year. 
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/ 
to  board  the  vessels  and  denied  the  same  privilege  to 

the  C.  I.  O.  on  the  ground  that  it  was  bound  under  its 
contract  with  the  A.  F.  L.  to  grant  that  permission. 
In  a  subsequent  complaint  case,  initiated  by  the 
C.  I.  O.,  the  Board  found  that  this  disparate  treatment 
of  the  two  organizations,  at  a  time  when  the  question 
concerning  the  representation  of  the  employees  was 
pending  and  unresolved,  ''is  obviously  a  discrimina- 
tion in  favor  of  the  I.  S.  U.  [A.  F.  L.]  as  against  the 
N.  M.  U.  [C.  I.  O.],  which  has  the  necessary  effect  of 
impeding  its  [the  employer's]  employees  in  the  free 
choice  of  representatives".  7  N.  L.  R.  B.  237,  241. 
The  Board  accordingly  found  that  the  employer's  con- 
duct violated  Section  8(1)  of  the  Act.  The  Supreme 
Court  sustained  the  Board's  finding  with  the  observa- 
tion that  "if  the  Company  was  to  permit  any  op- 
portunity for  contact  with  the  men,  a  fair  election 
required  that  equal  opportunities  be  given  to  both  the 
C.  I.  O.  and  the  A.  F.  of  L."  N.  L.  R.  B.  v.  Water- 
man S.  S.  Corp.,  309  U.  S.  206,  226. 

The  Waterman  case  thus  plainly  holds  that  the 
award  of  exclusive  privileges  to  one  of  several  unions 
competing  for  the  employees'  votes  in  a  forthcoming 
election  violates  the  employer's  duty  to  refrain  from 
discriminatory  treatment  of  rivals  for  employee  sup- 
port and  impedes  the  free  exercise  of  employee  choice. 
Permitting  only  one  union  to  have  access  to  the  em- 
ployees in  the  course  of  a  pre-election  campaign  is  no 
different  in  the  prestige  it  bestows  on  the  favored 
union  and  the   resultant  effect  upon  the   employees 
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from  granting  to  a  competing  union  the  exclusive 
right  to  have  audience  with  the  employer  on  behalf 
of  all  the  employees  in  the  unit.  Indeed,  the  Board, 
recognizing  that  these  related  types  of  preferred  treat- 
ment would  seriously  hamper  its  efforts  to  hold  a  free 
election,  cautioned  the  employers  in  both  the  Water- 
man  case  and  the  instant  case  to  refrain  from  according 
such  preference  to  either  candidate.  And,  in  both 
cases,  it  found  that  the  disparate  treatment  of  the  con- 
testing unions  constituted  a  violation  of  Section  8  (1) 
of  the  Act. 

The  Board's  finding,  that  the  actual  grant  of  formal 
exclusive  recognition  to  one  of  several  competing 
unions  pending  the  resolution  of  a  question  concern- 
ing representation  constitutes  unlawful  assistance,  has 
been  upheld  in  the  two  cases  involving  this  principle 
which  have  thus  far  come  before  the  courts.  N.  L. 
B.  B.  V.  John  Engelhorn  <&  Sons,  134  F.  2d  553,  556 
(C.  C.  A.  3)  ;  N.  L.  R.  B.  v.  Southern  Wood  Preserving 
Co.,  135  F.  2d  606,  607  (C.  C.  A.  5).  In  both  these 
cases,  the  Circuit  Courts  sustained  the  Board's  finding 
on  the  general  well-established  principle,  enunciated 
in  the  Waterman  case,  that  the  bestowal  of  an  exclu- 
sive privilege  on  one  union  in  the  face  of  conflicting 
representation  claims  of  other  unions  constitutes  as- 
sistance to  the  contracting  union.  In  the  Southern 
Wood  Preserving  case,  after  holding  that  the  execu- 
tion of  an  exclusive  recognition  agreement  under  these 
circumstances  violated  the  neutrality  reqviirements  of 
the  Act  by  according  support  to  the  contracting  imion, 
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the  Court  observed  that  "Financial  support  is  not  the 
only  kind  of  support  forbidden".^ 

It  is  thus  apparent  that,  when  respondent  entered 
into  an  exclusive  dealing  agreement  with  the  A.  F.  L. 

^  Before  the  Board,  respondent  and  the  A.  F.  L.  attempted  to 
show  that  the  courts,  in  two  cases,  had  refused  to  sustain  the 
doctrine  enunciated  by  the  Board  in  the  instant  case.  But  again, 
the  rehance  on  these  two  cases  is  misplficed.  In  N.  L.  R.  B.  v. 
Pacific  Greyhound  Lines ^  Inc.,  106  F.  2d  867  (C.  C.  A.  9),  the 
sole  question  before  this  Court  was  whether  the  modification  of 
a  closed-shop  agreement  in  the  face  of  a  scheduled  election  con- 
stituted sufficient  basis  for  adjudging  the  employer  in  contempt 
of  an  earlier  decree  issued  by  this  Court  against  the  employer. 
91  F.  2d  458.  The  Board's  petition  for  a  rule  to  show  cause  why 
the  employer  should  not  be  so  adjudged  was  dismissed  by  this 
Court  on  the  narrow  ground  of  failure  to  state  facts  within  the 
scope  of  the  outstanding  decree.  This  Court  held  that,  since  the 
new  acts  complained  of  were  not  of  the  same  character  as  those 
prohibited  in  its  decree,  the  controversy  was  one  which  should  be 
determined  by  the  Board,  rather  than  the  Court.  The  question  of 
whether  the  continued  recognition  of  one  of  the  unions  constituted 
a  violation  of  the  Act  was,  therefore,  never  decided  by  this  Court. 

Nor  is  N.  L.  R.  B.  v.  McGough  Bakeries,  153  F.  2d  420  (C.  C.  A. 
5) ,  in  point.  Thefe,  the  question  before  the  Court  was  not  whether 
the  employer  committed  an  unfair  labor  practice  by  granting 
exclusive  recognition  and  a  closed-shop  contract  to  a  union  at  a  time 
when  a  question  concerning  representation  was  pending.  Al- 
though a  petition  had  been  filed  by  the  contracting  union  before 
the  execution  of  the  contract,  the  Board  did  not  thereafter  act 
upon  the  petition  because  preliminary  investigation  indicated  to 
it  that  the  contracting  union  was  illegally  dominated.  The  un- 
processed petition  was  regarded  as  having  lapsed  at  the  time  th^ 
contract  was  entered  into.  The  sole  issue  before  the  Court  was 
whether  the  employer  had,  by  various  forms  of  assistance  other 
than  the  closed-shop  contract,  rendered  the  union  company-dom- 
inated and  whether,  therefore,  the  closed-shop  contract  was  in- 
valid under  the  proviso  to  Section  8  (3)  of  the  Act  because  made 
with  an  assisted  union.     The  sole  issue  on.  review  was  thus  whether 
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in  the  face  of  an  unresolved  dispute  as  to  representa- 
tion and  with  the  knowledge  that  an  election  would 
be  scheduled  to  settle  that  disjDute,  it  unlawfully  threw 
its  economic  weight  in  support  of  the  A.  F.  L.  in  the 
forthcoming  election  and  gave  it  a  favored  position 
which  interfered  with  the  "free  choice  of  its  (employees. 

3.  The  A.  F.  L/s  majority  status  was  not  free  from 
douht;  hence,  the  grant  to  it  of  a  closed  shop 
constituted  unlawful  assistance 

But  respondent  did  more  than  to  confer  upon 
the  A.  F.  L.  exclusive  bargaining  status.  It  armed  the 
A.  F.  L.  with  a  closed  shop — the  most  powerful 
weapon  for  obtaining  votes  in  the  anticipated  election. 
The  contract,  of  indefinite  duration,  compelled  all 
employees,  as  a  condition  of  further  employment,  to 
become  and  remain  members  of  the  A.  F.  L.  {supra, 
p.  6).  It  further  provided  that,  in  the  hiring  of 
new  employees,  preference  would  be  given  to  un- 
employed members  of  the  A.  F.  L.  (ibid.).  The 
A.  F.  L.  could  thus  in  practice  pick  and  choose  the 
electorate  in  the  forthcoming  election  by  prevent- 
ing the  employment  of  its  opponents,  by  compelling 

the  employer  had  earlier  granted  such  support  to  the  contracting 
union  as  to  render  it  company-dominated  and  take  the  closed- 
shop  contract  outside  the  protection  of  Section  8  (3)  of  the  Act. 
The  Court. held  that  there  was  msufficient  evidence  to  support 
the  Board's  findino;  of  violation  of  Section  8  (2)  and  that,  con- 
sequently, the  contract  with  the  union,  which  had  a  majority  and 
which  majority  the  Court  found  was  uncoerced,  was  lawful  under 
the  proviso  to  Section  8  (3)  of  the  Act  and  that  the  discharges 
made  pursuant  thereto  were  also  proper.  This  case,  like  the  Pacific 
Greyhownd  case,  simply  did  not  involve  an  adjudication  of  the 
validity  of  the  doctrine  of  the  instant  case. 
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all  employees  to  join  its  ranks,  and  by  holding  "in 
terrorem  of  discharge"  those  employees  who  supported 
its  rival  in  the  pre-election  campaign.  Local  2880  v. 
N.  L.  R.  B.,  158  F.  2d  365,  368  (C.  C.  A.  9),  certiorari 
granted  May  6,  1947,  15  U.  S.  Law  Week  3423. 

As  this  Court  has  already  held  in  the  Local  2880  case, 
enforcement  of  an  existing  closed-shop  contract  dur- 
ing a  pre-election  campaign  constitutes  unlawful  inter- 
ference with  the  employees'  freedom  of  choice.  See 
also:  N.  L.  R.  B.  v.  American  White  Cross  Labora- 
tories, 160  F.  2d  75  (C.  C.  A.  2).  How  much  more 
corrosive  of  that  freedom  is  the  imposition  upon  the 
employees  of  a  7ieiv  closed-shop  contract  during  such 
a  critical  period.'"  For  this  reason,  the  Board  has 
consistently  condemned  closed-shop  contracts  entered 
into  or  extended  during  the  pendency  of  a  question 
concerning  representation.  Matter  of  Midivest  Pip- 
ing d  Supply  Co.,  Inc.,  63  N.  L.  R.  B.  1060,  1068-1071; 
fatter  of  Phelps  Dodge  Copper  Products  Corp.,  63 
N.  L.  R.  B.  686;  Matter  of  Abraham  B.  Karron,  41 
N.  L.  R.  B.  1454,  1463-1464;  see  also:  Matter  of  Ken- 
Rad  Tube  and  Lamp  Corp.,  62  N.  L.  R.  B.  21 ;  Matter 

^°  The  Board  did  not  consider  it  necessary  to  find  that  the  closed- 
shop  contract  also  violated  Section  8  (3)  of  the  Act,  which  permits 
the  making  of  a  closed-shop  contract  only  with  a  union  which 
actually  represents  a  majority  of  the  employees.  It  should,  never- 
theless, be  pointed  out  that  the  courts  have  consistently  noted 
that  the  making  of  such  a  contract  with  a  union  which  does  not 
have  a  true  majority  following  constitutes  powerful  assistance 
even  in  the  absence  of  an  impending  election.  See,  e.  g.,  A^.  L. 
B.B.v.  Electric  Vacuum  Cleaner  Corp.,  315  U.  S.  685,  695 ;  N.  L. 
R.  B.  V.  Cowell  Portland  Cement  Co.,  148  F.  2d  237,  242-243 
(C.  C.  A.  9) ;  N.  L.  R.  B.  v.  Graham  Ship  Repair  Co.,  159  F.  2d 
787  (CCA.  9). 
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of  Southern  Wood  Preserving  Co.,  45  N.  L.  R.  B.  230, 
237-238,  enforced  135  F.  2d  606  (C.  C.  A.  5) ;  Matter 
of  Dominic  Meaglia  <£•  Samuel  Meaglia,  43  N.  L.  R.  B. 
1277,  1301 ;  Matter  of  Fiss  Corp.,  43  N.  L.  R.  B.  125, 
136,  enforced  136  F.  2d  991  (C.  C.  A.  3) ;  Matter  of 
Premo  Pharmaceutical  Laboratories,  42  N.  L.  R.  B. 
1086,  1097,  enforced  136  F.  2d  85  (C.  C.  A.  2) ;  Matter 
of  John  Engelhorn  &  Sons,  42  N.  L.  R.  B.,  886,  878, 
enforced  134  F.  2d  533  (C.  C.  A.  3)  ;  3Iatter  of  Ward 
Baking  Co.,  8  N.  L.  R.  B.  558,  565-566.  It  should  be 
noted  that  in  none  of  these  cases  could  the  parties 
have  been  so  clearly  aware  of  the  existing  doubt  con- 
cerning the  majority  status  of  the  contracting  union 
as  they  were  in  the  instant  case.  Here,  the  Board,  in 
its  decision  of  February  15,  1946,  specifically  and 
officially  noted  that  the  question  of  which  of  the  com- 
peting unions  represented  a  majority  of  the  employees 
was  still  unresolved  and  was  still  before  the  Board 
{supra,  pp.  5-6.) 

It  plainly  follows,  as  the  Board  found  (R.  98,  74r- 
75),  that  *'by  entering  into  the  closed-shop  contract 
with  the  A.  F.  L.  on  March  5,  1946,  with  knowledge  of 
the  pending  proceedings  for  the  determination  of 
representatives,  the  respondent  indicated  its  approval 
of  the  A.  F.  L.,  accorded  it  unwarranted  prestige,  en- 
couraged membership  therein,  discouraged  membership 
in  the  C.  I.  O.  and  thereby  rendered  unlawful  assist- 
ance to  the  A.  F.  L.,  which  interfered  with,  re- 
strained, and  coerced  its  employees  in  the  exercise  of 
the  rights  guaranteed  in  Section  7  of  the  Act,  and  has 
thereby  engaged  in  and  is  engaging  in  unfair  labor 
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practices  within  the  meaning  of  Section  8  (1)  of  the 

Act." 

C.  Respondent  is  without  a  valid  defense 

1.  Inconclusive  election  results  do  not  operate  to  re- 
store majority  status 

Before  the  Board,  respondent  and  the  A.  F.  L. 
sought  to  justify  the  execution  of  the  March  5  con- 
tract by  the  following  chain  of  argument:  Until  the 
representation  petition  was  filed,  the  A.  F.  L.  was  the 
majority  representative  of  the  employees.  Its  major- 
ity status  must,  therefore,  be  presumed  to  have  con- 
tinued unless  and  until  a  new  bargaining  agent  was 
certified.  Since  the  first  election  did  not  result  in  the 
certification  of  another  representative,  the  A.  F.  L. 
retained  its  status  as  majority  representative.  Con- 
sequently, when  the  old  contract  expired,  respondent 
was  obligated  by  Section  8  (5)  of  the  Act  to  recognize 
and  deal  with  the  A.  F.  L.  as  exclusive  representative 
of  the  employees  and  to  enter  into  a  contract  with  it. 

This  argument  is  as  unsound  as  it  is  ingenious. 
Respondent  and  the  A.  F.  L.  relied  on  a  series  of 
cases  which  are  here  plainly  inapposite.  The  first 
line  of  cases  stands  for  the  proposition  that  it  is  an 
unfair  labor  practice  for  an  employer  to  refuse  to 
bargain  with  a  union  which  has  lost  its  majority 
status  by  reason  of  the  employer's  earlier  unlawful 
rejection  of  the  union  or  because  of  other  unfair  labor 
practices.  N.  L.  R.  B.  v.  Federbush,  121  F.  2d  954, 
956  (C.  C.  A.  2)  ;  iV.  L.  R.  B.  v.  Piqua  Munising  Wood 
Products  Co.,  109  F.  2d  552,  554-555  (C.  C.  A.  6) ; 
N.  L.  R.  B.  V.  National  Motor  Bearing  Co.,  105  F.  2d 
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652,  660  (C.  C.  A.  9)  ;  Franks  Bros.  v.  .V.  L.  R.  B.,  321 
U.  S.  702.  The  doctrine  of  these  cases  is  that,  but  for 
the  employer's  original  wrongful  refusal  to  bargain 
with  the  union  when  it  did.  represent  a  majority  of 
the  employees,  or  his  other  unfair  labor  practices,  the 
union  would  have  maintained  its  majority  following. 
The  Board,  therefore,  has  required  the  employers  in 
cases  of  this  type  to  dissipate  the  effects  of  their  un- 
fair labor  practices  by  bargaining  with  the  union 
even  though  it  no  longer  commanded  a  majority  as  of 
the  date  of  the  Board's  order.  The  Supreme  Court, 
in  Franks  Bros.  v.  N.  L.  R.  B.,  321  U.  S.  702,  705, 
cited  by  respondent  and  the  A.  F.  L.,  sustained  as 
valid  the  Board's  bargaining  order  in  such  situations 
on  the  ground  that  ''a  bargaining  relationship  once 
rightfully  established  must  be  permitted  to  exist  and 
function  for  a  reasonable  period  in  which  it  can  be 
given  a  fair  chance  to  succeed." 

The  rule  of  these  cases  is  simply  not  applicable  to 
the  facts  of  the  instant  case.  Respondent  did  bar- 
gain with  the  A.  F.  L.  for  many  years  prior  to  the 
filing  of  the  petition  for  investigation  and  certifica- 
tion of  representatives,  thereby  according  the  bar- 
gaining relationship  that  "chance  to  succeed"  which 
the  Franks  Bros,  holding  requires.  At  no  time,  more- 
over, did  respondent  refuse  to  recognize  or  deal  with 
the  A.  F.  L.,  or  assert  that  it  had  lost  its  majority 
status.  The  question  of  whether  the  A.  F.  L.  still 
commanded  the  requisite  majority  was  raised  by  the 
C.  I.  O.  through  the  appropriate  statutory  procedure, 
and  not  by  respondent  as  an  excuse  for  any  refusal 
to  bargain.     The  presumption  of  continued  majority 
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status  which  the  Franks  Bros,  decision  recognizes  is, 
therefore,  not  operative  on  the  facts  of  the  case  at  bar. 
The  second  group  of  decisions  with  which  respond- 
ent and  the  A.  P.  L.  sought  to  support  their  argument 
similarly  are  not  controlling  on  the  facts  of  the  in- 
stant case.  This  second  line  of  cases  supports  the 
doctrine,  established  by  the  Board  in  another  context, 
that  a  certification  must  be  honored  by  an  employer 
for  a  reasonable  period,  during  which  time  the  majority 
status  of  the  certified  union  is  presumed  to  continue  and 
is  not  subject  to  attack.  N.  L.  R.  B.  v.  Appalachian 
Electric  Power  Co.,  140  F.  2d  217,  220-222  (C.  C.  A. 
4)  ;  'N..  L.  R.  B.  V.  Botany  Worsted  Mills,  133  F.  2d 
876,  881-882  (C.  C.  A.  3) ;  N.  L.  R.  B.  v.  Whittier 
Mills  Co.,  Ill  F.  2d  474,  477-478  (C.  C.  A.  5)  ;  Matter 
of  Anderson  Mfg.  Co.,  58  N.  L.  R.  B.  1511,  1512-1513. 
It  is  certainly  not  to  this  context  here  presented  that 
that  doctrine  is  applicable.  That  doctrine  stands  for 
the  proposition  that  after  the  doubt  as  to  representa- 
tion has  been  resolved  by  means  of  a  validly  con- 
ducted election,  upon  the  basis  of  which  the  Board 
has  issued  a  certification,  the  certified  union  must 
be  accorded  exclusive  recognition  for  a  reasonable 
period.  This  is  on  the  theory  that  there  must  be 
"some  measure  of  permanence  in  the  results"  of  a 
validly  conducted  election.  N.  L.  R.  B.  v.  Century 
Oxford  Mfg.  Corp.,  140  F.  2d  541,  542  (C.  C.  A.  2), 
certiorari  denied,  323  U.  S.  714,  and  that  "freedom  to 
choose  a  representative  does  not  imply  freedom  to 
turn  him  out  of  office  within  the  next  breath"  (ibid). 
The  same  line  of  cases  holds  that  the  length  of  time 
"the  employees'  undoubted  power  to  recall  an  election 
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representative  may  be  suspended,  is  a  matter  prima- 
rily, perhaps  finally,  for  the  Board"  Century  Oxford 
ease,  supra,  at  p.  543;  Appalachian  Electric  Power 
ease,  supra.  Here  the  Board  acted  upon  the  fact 
that  the  A.  F.  L.  had  already  enjoyed  such  exclusive 
status  for  a  reasonable  period,  and  the  Board,  by 
entertaining  the  petition  for  investigation  and  certifi- 
<3ation  of  representatives,  determined  that  there  was 
in  fact  a  reasonable  doubt  as  to  the  A.  F.  L.'s  repre- 
sentative status.  This  doubt  was  made  further  evident 
by  the  election  returns,  which  showed  that  a  majority 
of  the  employees  did  not  favor  either  union. 

There  is,  therefore,  no  basis  for  the  contention  that 
an  inconclusive  election,  particularly  when  it  is  to  be 
followed  by  another  vote,  restores  the  bargaining  rela- 
tionship which  existed  before  the  representation  pro- 
ceeding was  instituted.  On  the  contrary,  once  a  rep- 
resentation proceeding  is  set  in  motion,  it  raises  and 
keeps  alive  the  issue  of  majority  representation  until 
a  conclusive  election  has  been  held  and  the  Board  has 
issued  its  findings  on  the  final  desires  of  the  em- 
ployees. Inland  Empire  District  Council  v.  Millis, 
et  al.,  325  U.  S.  697,  707;  i^,  L.  R.  B.  v.  Int'l  Brother- 
hood of  Electrical  Workers,  308  U.  S.  413,  414-415. 
In  the  instant  case,  the  Board  made  this  point  clear 
beyond  doubt  when  it  stated  in  its  decision  of  Febru- 
ary 15,  1946,  that  it  retained  jurisdiction  of  the  ques- 
tion concerning  representation  and  that  another 
election  would  be  held  as  soon  as  practicable  (R.  58-59) . 

Indeed,  by  recognizing  the  A.  F.  L.  in  the  face 
of  a   pending   representation  proceeding   before   the 
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Board,  respondent,  far  from  complying  with  its  obli- 
gation under  the  Act,  arrogated  to  itself  the  function 
of  determining  the  question  of  majority  status, 
*' which  Congress  entrusted  to  the  Board  alone." 
N.  L.  R.  B.  V.  Waterman  S.  S.  Corp.,  309  U.  S.  206, 
226.  Respondent,  therefore,  unlawfully  interfered 
not  only  with  the  right  of  its  employees  but  also  with 
the  Board's  orderly  i:>rocesses  for  affording  a  true 
exercise  of  that  right.  N.  L.  R.  B.  v.  Bird  Machine 
Co.,  decided  May  20,  1947  (C.  C.  A.  1),  20  L.  R.  R.  M. 
2200,  2202.  The  vice  of  respondent's  conduct  becomes 
even  more  apparent  when  it  is  noted  that  respondent 
did  not  even  require  proof  of  majority  from  the  A.  F.  L. 
before  entering  into  the  contract  of  March  5  and 
that  such  following  as  the  A.  F.  L.  had  at  that  time 
could  not  possibly  have  been  truly  representative,  for 
the  season  was  then  at  its  lowest  ebb  and  respondent 
had  in  its  employ  only  70  persons,  as  compared  with 
the  approximately  1,200  people  it  employed  at  the 
height  of  the  season  (R.  266,  316). 

2.  The  doctrine  of  this  case  is  not  inconsistent  ivith 
the  policy  of  stahility  of  hargaining  relationships 

Respondent  and  the  A.  F,  L.  made  the  further 
related  argument  before  the  Board  that  the  doctrine 
enunciated  in  this  case  is  at  odds  with  the  policy  of 
the  Act,  which  encourages  the  making  of  collective 
bargaining  agreements  and  the  maintenance  of  stable 
bargaining  relationships.  The  Board's  holding  in 
this  case,  they  say,  would  deprive  the  employees  of 
the  right  to  bargain  collectively  during  the  entire 
interval   in   which   the   representation   proceeding   is 
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awaiting  final  disposition,  thereby  preventing  effectua- 
tion of  the  collective  bargaining  policy  of  the  Act. 
The  short  answer  to  this  argument  is  that  it  begs 
the  question.  The  right  guaranteed  to  employees  is 
that  of  bargaining  collectively  through  '' representa- 
tives of  their  own  choosing."  The  Act  does  not 
foster  or  promote  bargaining  with  a  union  whose 
majority  status  is  in  doubt.  On  the  contrary,  it 
recognizes  that  the  grant  of  exclusive  dealing  rights 
to  a  non-representative  agent  is  a  prolific  source  of 
labor  strife,  which  the  unfair  labor  practice  provi- 
sions of  the  Act,  protecting  freedom  of  choice,  were 
designed  to  eliminate.  Sections  1,  7,  and  8.  A^  L. 
R.  B.  V.  Jones  (k  Laughlin  Steel  Corp.,  301  U.  S.  1, 
44-45."  And  Congress,  when  it  invested  the  Board 
w4th  exclusive  power  under  Section  9  of  the  Act 
to  resolve  conflicts  as  to  representation,  was  obviously 
mindful  of  the  fact  that  it  takes  time  for  the  Board 
to  determine  the  question  of  representation  and  that 

"  Consolidated  Edison  Co.  v.  N.  L.  R.  B.,  305  U.  S.  197,  does 
not,  contrary  to  the  contention  of  respondent  and  the  A.  F.  of  L. 
before  the  Board,  hold  otherwise.  There,  the  Supreme  Court 
specifically  stated  that  the  pendency  of  a  question  concerning  rep- 
resentation does  not  preclude  the  making  of  a  contract  with  one 
of  the  competing  unions  for  its  meinbers  only^i  and  not  for  exclu- 
sive recognition  as  agent  for  all  the  employees.  305  U.  S.  at  pp. 
237-238.  Such  a  limited  contract,  the  Supreme  Court  held,  would 
not  conflict  with  the  declared  policies  of  the  Act  and  would  not 
promote  industrial  strife.  The  Board,  acknowledging  that  a  con- 
tract for  memhers  oidy  is  permissible  in  the  face  of  a  pending 
representation  proceeding,  announced  to  the  parties  in  its  decision 
of  Feln'iiary  15,  194(),  that  the}^  could  enter  into  such  a  limited 
agreement.  But  respondent  went  beyond  the  bounds  of  what  was 
allowable  by  entering  into  not  only  an  exclusive  recognition  agree- 
ment but  also  an  arrangement  for  a  closed  shop. 


29 

such  delay  in  the  institution  of  bargaining  procedures 
as  is  necessarily  incidental  to  the  prosecution  of  a 
representation  proceeding  is  inevitable  in  the  effectua- 
tion of  the  declared  policy  of  the  Act.  If  the  conten- 
tion here  urged  by  respondent  and  the  A.  F.  L.  were 
to  prevail,  the  aim  of  the  Act,  to  vouchsafe  em- 
ployees the  right  to  bargain  collectively  through 
representatives  of  their  own  choice,  could  never  be 
realized. 

Nor  does  it  avail  respondent  and  the  A.  F.  L.  to 
characterize  the  Board's  conduct  in  this  case  as  in- 
consistent in  that  the  Board  allegedly  both  honored 
and  disregarded  the  declared  statutory  policy  at  two 
different  stages  in  these  proceedings.  Before  the 
Board,  they  argued  that,  in  the  original  Decision  and 
Direction  of  Elections,  the  Board  acknowledged  the 
need  for  permitting  the  old  contract  then  in  existence 
to  operate  through  the  end  of  its  term,  when  it  stated 
that  ^'any  certification  of  representatives  which  may 
issue  as  a  result  of  the  elections  hereinafter  directed 
shall  be  solely  for  the  purpose  of  designating  a  bar- 
gaining representative  to  negotiate  a  new  agreement 
to  become  effective  upon  the  expiration  of  the  existing 
contract."  Matter  of  Ber cut-Richards  et  al.,  64  N.  L. 
R.  B.  133,  135.  By  thus  permitting  the  old  contract  to 
continue  in  effect  pending  the  holding  of  the  elections 
and  the  certification  of  bargaining  representatives,  they 
contend,  the  Board  acknowledged  that  an  exclusive  rec- 
ognition agreement  would  not  interfere  with  the  em- 
ployees' freedom  of  choice.  Yet,  subsequently,  in  the 
instant  case,  their  argument  continues,  the  Board  found 
that  the  execution  of  a  new  agreement  almost  immedi- 
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ately  upon  the  expiration  of  the  old  did  tend  to  hamper 
the  free  expression  of  the  employees'  desires. 

Here  again  the  answer  is  plain.  In  the  first  place, 
the  Board,  in  its  Supplemental  Decision  and  Order 
of  February  15,  1946,  clarified  the  language  quoted 
above  by  stating  that  any  closed-shop  features  of  the 
old  contract  could  not  be  enforced  as  against  those  who 
supported  the  rival  union  in  the  election.  Matter  of 
Bercut-Richards  et  al.  65  N.  L.  R.  B.  1052,  1958,  n.  15. 
This  is  in  conformity  with  this  Court's  decision  in  the 
Local  2880  case.  Secondly,  the  Board  noted  (R.  58-59) 
that  the  old  contract  would  come  to  a  close  in  a  relatively 
short  time,  during  which  few  persons  would  be  em- 
ployed by  reason  of  the  supervening  slack  season.  Thus, 
the  enjoyment  of  exclusive  bargaining  status  under  the 
old  contract  Avould  have  had  little  practical  meaning  in 
terms  of  the  exertion  of  influence  on  the  employees' 
choice.  Moreover,  and  most  importantly,  the  old  con- 
tract was  lawfully  made  and  did  not  constitute  assist- 
ance to  the  union.  All  employee  voters  were  aware  of  its 
existence  and  knew  that  the  election  was  for  the 
purpose  of  selecting  a  bargaining  representative  to 
succeed  the  contracting  union  upon  the  expiration  of 
the  contract.  They  could,  therefore,  go  into  the  elec- 
tion with  a  free  choice  of  alternatives,  knowing  that 
their  employer  was  not  favoring  the  A.  F.  L.  by  merely 
permitting  the  contract  to  run  out  its  term.  The 
execution  of  a  new  contract,  however,  upon  the  ex- 
piration of  the  old,  was  bound,  the  Board  could 
reasonably  find,  to  have  a  different  effect.  Now  it 
meant  that  the  employer  had  gone  beyond  the  re- 
quirements  of   the   old   agreement   and   was,    of   his 
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own  accord,  favoring  one  union  over  another.  This 
lesson  must  have  been  made  particularly  clear  by 
the  closed-shop  provision  of  the  new  contract,  com- 
pelling all  employees  upon  penalty  of  loss  of  employ- 
ment to  join  the  contracting  union. 

3.  Events  subsequent  to  the  date  of  the  order  and 
mutters  not  raised  before  the  Board  may  not  be 
considered  on  review ;  the  events  relied  upon  are  in 
any  case  imiyiaterial 

Respondent  has  filed  in  this  Court  an  answer  and 
an  accompanying  affidavit  in  which  its  counsel  now 
avers  for  the  first  time:  (1)  that  the  A.  F.  L.  won 
an  election  held  at  respondent's  plant  subsequent  to 
the  date  of  the  Board's  order;  (2)  that  the  A.  F.  L. 
now  threatens  a  strike  as  well  as  other  economic  re- 
prisals if  respondent  should  comply  with  the  Board's 
order;  and  (3)  that,  if  this  Court  should  enforce  the 
Board's  order,  the  A.  F.  L.  will  bring  about  a  com- 
plete shutdown  of  respondent's  Stockton  plant  (R. 
529-533).  To  support  the  first  allegation,  respondent, 
on  February  3,  1947,  filed  a  motion  for  leave  to  adduce 
as  additional  evidence  the  Board's  supplemental  de- 
cisions in  Matter  of  Bercut-Jlichards  Packing  Co., 
et  al,  and  the  results  of  a  Board  election  conducted  at 
respondent's  Stockton  plant  on  August  31,  1946,  after 
the  date  of  the  Board's  order  in  this  case.  Respond- 
ent did  not,  however,  seek  to  adduce  any  evidence  as 
to  the  second  and  third  ijoints  of  its  answer  and  ac- 
companying affidavit.  This  Court  granted  the  motion 
for  leave  to  adduce  but  reserved  judgment  as  to  the  ma- 
teriality of  the  evidence  until  its  consideration  of  the 
case  on  its  merits. 
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We  submit,  first,  that  evidence  of  this  character  has  no 
valid  place  in  the  record  on  which  this  case  is  to  be  de- 
cided.    Evidence  as  to  how  respondent's  employees 
voted  in  an  election  held  subsequent  to  the  Board's  order 
does  not  bring  before  the  Court  the  kind  of  matter  which 
Section  10  (e)  of  the  Act  contemplates.     It  is  well  settled 
that,  in  a  proceeding  to  review  or  enforce  a  final  Board 
order,  the  validity  of  the  Board's  findings  and  order 
is  determined  on  the  record  before  the  Board  at  the 
time  the  order  was  made.    N.  L.  R.  B.  v.  Pennsylvania 
Greyhound  Lines,  303  U.  S.  261,  271 ;  N.  L.  B.  B.  v. 
Newport  News  Shipbuilding  and  Drydock   Co.,  308 
U.  S.  241,  249-50,  and  cases  cited,  infra,  pp.  34-35. 
Therefore,  evidence  only  as  to  events  which  predated  the 
Board's  order  may  be  considered  "additional"  under 
Section  10  (e).    The  Board's  order  is  based  upon  its 
finding  that  respondent   committed  an  unfair   labor 
practice  on  March  5,  194(5,  by  entering  into  an  ex- 
clusive recognition  and  closed-shop  contract  with  the 
A.  F.  L.  at  a  time  when  that  union's  majority  status 
was  put  in  doubt  by  the  pending  representation  pro- 
ceeding.    The  validity  of  this  finding  and  the  pro- 
priety of  the  Board's  order  based  thereon  must  be 
judged  by  the  record  made  at  the  time  of  the  order. 
Events  which  occurred  after  the  date  of  the  order  can 
in  no  way  excuse  or  justify  such  conduct  in  retrospect. 
N.  L.  JR.  B.  V.  Pennsylvania  Greyhound  Lines,  Inc., 
supra;  N.  L.  R.  B.  v.  American  Creosoting  Co.,  139 
F  2d  193,  196  (C.  C.  A.  6),  certiorari  denied,  321  U.  S. 
797 ;  Wilson  d'  Co.  v.  N.  L.  R.  B.,  156  F  2d  577,  579 
(C.  C.  A.  10),  certiorari  denied,  December  9,  1946, 
19  L.  R.  R.  M.  87.    It  is,  therefore,  immaterial  to  the 
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issues  on  review  how  respondent's  employees  voted  in 
an  election  held  after  execution  of  the  contract  and 
subsequent  to  the  Board's  order. 

If  the  Board's  finding  that  respondent  committed 
an  unfair  labor  practice  on  March  5,  1946,  by  enter- 
ing into  the  exclusive-recognition  and  closed-shop 
contract,  is  valid,  the  Board's  order  is  entitled  to 
enforcement  regardless  of  subsequent  events.  Sec- 
tion 10  (e)  of  the  Act  makes  enforcement  mandatory. 
A^.  L.  R.  B.  V.  Pennsylvania  Greyhound  Lines,  Inc., 
supra.  Moreover,  whatever  the  final  outcome  of  the 
second  election,  the  Board's  order  is  necessary  to 
e:ffectuate  the  i^olicies  of  the  Act  by  preventing  re- 
spondent from  engaging  in  similar  conduct  at  future 
times  when  its  employees  may  again  be  called  upon 
to  vote  in  other  Board-conducted  elections  and  by 
providing  assurance  that  the  Board's  orderly  election 
processes  will  not  again  be  thwarted.  N.  L.  R.  B. 
V.  Express  PuUishing  Co.,  312  U.  S.  426,  437-438; 
N.  L.  R.  B.  V.  Waterman  S.  S.  Corp.,  309  U.  S.  206,  P  -2  6 

Nor  do  the  results  of  the  election  ^^^  operate  retrospec- 
tively to  make  legal  conduct  which  was  illegal 
at  the  time  of  its  commission.  The  operative 
fact  is  the  interference  by  respondent  with  the 
employees'  choice  by  mmeutral  conduct  at  a  time 
when  two  rival  unions  were  competing  for  support 
in  an  as  yet  unconducted  election.  The  tally  made 
after  the  election  does  not  alter  the  fact  that  support 
was  rendered  to  one  of  two  comi)eting  unions  in  a 

"*  Quite  apart  from  the  fact  that  objections  to  this  last  election 
based  upon  new  alleged  acts  of  interference  are  now  under  investi- 
gation by  the  Board. 
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forthcoming  election.  To  contend,  as  do  respondents 
and  the  A.  F.  L.,  that  the  election  held  after  the  mak- 
ing of  the  contract  retroactively  reflects  the  desires 
of  the  employees  as  of  the  time  the  contract  was  made, 
is  to  assume  an  identity  of  conditions  at  both  times. 
This  assumption  completely  ignores  the  interjection 
of  the  contract  itself  as  a  powerful  factor  condition- 
ing the  employees'  choice. 

Respondent,  apparently,  is  relying  on  the  affidavit 
annexed  to  its  answer  for  evidence  to  support  the 
second  and  third  points  there  raised,  i.  e.,  that  the 
A.  F.  L.  now  threatens  a  strike  if  respondent  complies 
with  the  Board's  order,  and  that  the  A.  F.  L.  will 
bring  about  a  complete  shut-down  of  its  plant  if  this 
Court  should  enforce  the  Board's  order.  This  method 
of  attempting  to  introduce  new  evidence  in  the  case 
is  not  only  procedurally  defective,  but  the  new  matter 
itself  is  wanting  in  substance.  That  respondent  may 
not  resort  to  this  device  to  enlarge  the  record  is  well 
established.  As  this  Court  had  occasion  to  state, ' '  Such 
practice  is  not  in  harmony  with  orderly  procedure." 
N.  L.  R.  B.  V.  Sunshine  Mining  Co.,  110  F.  2d  780,  784 
(C.  C.  A.  9).  In  N.  L.  R.  B.  v.  Neivport  News  Ship- 
building and  ^Dry  Dock  Co.,  308  U.  S.  241,  the  Supreme 
Court  declared  (at  pp.  249-250)  : 

The  statute  expressly  deprives  the  reviewing 
court  of  i)ower  to  consider  facts  thus  brought 
to  its  attention.  The  case  must  be  heard  on  the 
record  certified  by  the  Board.  The  appropriate 
procedure  to  add  facts  to  the  record  as  certified 
is   prescribed   in   Section   10    (e)    of  the   Act. 
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Since  respondent  did  not  move  the  Board  or  this 
Court  for  leave,  under  Section  10  (e)  of  the  Act, 
to  introduce  such  additional  evidence,  the  new 
matter  may  not  now  be  considered. 

Accord:  ConsQlidated  Edison  Co.  v.  N.  L.  R.  B.,  305 
U.  S.  197,j:^^  N.  L.  R.  B.  v.  Biles-C oleman  Lumber 
Co.,  96  F.  2d  197,  198  (C.  C.  A.  9)  ;  N.  L.  R.  B.  v. 
Oregon  Worsted  Co.,  96  F.  2d  193,  194  (C.  C.  A.  9)  ; 
N.  L.  R.  B.  V.  Blanton  Co.,  121  F.  2d  564,  571-572 
(C.  C.  A.  8) ;  Bussman  Mfg.  Co.  v.  N.  L.  R.  B.,  Ill 
F.  2d  783,  788  (C.  C.  A.  8)  ;  Wilson  &  Co.  v.  N.  L. 
R.  B.,  156  F.  2d  577,  579  (C.  C.  A.  10),  certiorari 
denied  on  December  9,  1946,  19  L.  R.  R.  M.  87; 
Southport  Petroleum  Co.  v.  N.  L.  R.  B.,  315  U.  S. 
100,  104-105. 

Apart  from  the  procedural  deficiency  mentioned,  the 
claimed  threat  of  economic  reprisals  by  the  A.  F.  L.  is  no 
defense  for  the  three-fold  reasons,  first,  that  it  was  never 
urged  before  the  Board  as  a  defense  to  the  making  of  the 
contract  (N.  L.  R.  B.  v.  Cheney  California  Lumber  Co., 
327  U.  S.  385)  ;  secondly,  to  build  a  defense  upon  it  is  to 
exalt,  as  a  criterion  of  permitted  conduct,  the  private 
convenience  of  the  employer  above  the  policies  and 
l>lain  command  of  the  statute  {N.  L.  R.  B.  v.  Star 
Publishing  Co.,  97  F.  2d  465,  470)  ; ''  and  thirdly,  it  is 

^  Accord :  Warehousemen's  Union  v.  N.  L.  R.  5.,  121  F.  2d  84, 
87  (App.  D.  C),  certiorari  denied,  314  U.  S.  674;  N.  L.  R.  B.  v. 
Isthmian  Steamship  Co.,  126  F.  2d  895, 900  (C.  C.  A.  2)  ;  N.  L.  R.  B. 
V.  John  Engelhorn  <&  Sons,  134  F.  2d  553,  557-558  (C.  C.  A.  3)  ; 
South  Atlantic  Steamship  Go.  v.  N.  L.  R.  B.,  116  F.  2d  480,  481 
(C.  C.  A.  5) ,  certiorari  denied,  313  U.  S.  582 ;  N.  L.  R.  B.  v.  Hudson 
Motor  Car  Co.,  128  F.  2d  528,  532,  533  (C.  C.  A.  6)  ;  McQuay- 
N orris  Mfg.  Co.  v.  N.  L.  R.  B.,  116  F.  2d  748,  752  (C.  C.  A.  7), 
certiorari  denied,  313  U.  S.  565 ;  N.  L.  R.  B.  v.  Glueh  Brewing  Co.., 
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not  a  legitimate  ground  for  withholding  enforce- 
ment of  an  otherwise  valid  order.  Idaho  Potato  Grow- 
ers V.  N.  L,  R.  B.,  144  F.  2d  295,  307-310  (C.  C.  A.  9), 
certiorari  denied,  323  U.  S.  769 ;  A^  L.  R.  B.  v.  National 
Broadcasting  Co.,  Inc.,  150  F.  2d  895  (C.  C.  A.  2) ; 
N.  L.  R.  B.  V.  John  Engelhorn  <&  Sons,  134  F.  2d  553, 
557-558  (C.  C.  A.  3) ;  N.  L.  R.  B.  v.  Gluek  Brewiyig 
Co.,  144  F.  2d  847  (C.  C.  A.  8).  This  Court  will  "not 
assume  that  [the  A.  F.  L.]  will  not  respect  its  deci- 
sion," and  there  are  ample  means  "to  enable  the  court 
to  protect  its  order."  National  Broadcasting  case, 
supra,  at  p.  900. 

Point  II 

The  Board's  order  is  valid 

The  Board's  order  requires  respondent  to  cease  and 
desist  from  its  unfair  labor  practices,  to  cease  giving 
effect  to  the  illegal  closed-shop  contract  dated  March 
5,  1946,  to  withhold  recognition  from  the  A.  F.  L: 
unless  and  until  it  shall  have  been  certified  by  the 
Board  as  the  exclusive  representative  of  the  employ- 
ees, and  to  post  appropriate  notices  (R.  80-83).  The 
validity  of  these  provisions  on  the  findings  made  is 
well  established." 


et  al,  144  F.  2d  847,  853-854  (C.  C.  A.  8)  ;  cf.  N.  L.  R.  B.  v. 
Reminffton  Rand,  Inc.,  130  F.  2d  919,  936  (C.  C.  A.  2) ;  N.  L.  R.  B. 
V.  Goodyear  Tire  and  Rubber  Co.,  129  F.  2d  661,  664  (C.  C.  A.  5). 
^^  The  validity  of  the  Board's  order  on  the  findings  made  is  not 
challenged. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  deci- 
sion is  reasonable  in  finding  that  respondent's  con- 
duct here  in  question  constituted  a  violation  of  Sec- 
tion 8  (1)  of  the  Act,  that  its  order  is  valid,  and  that 
a  decree  should  issue  enforcing  the  order  in  full. 

Gerhard  P.  Van  Arkel, 

General  Counsel. 

Morris  P.  Glushien, 

Associate  General  Counsel. 

A.  Norman  Somers, 

Assistant  General  Counsel, 

Ida  Kxaus, 
Robert  E.  Mullin, 

Attorneys, 
National  Labor  Relations  Board. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449,  29 
IT.  S.  C,  Sec.  151,  et  seq.)  are  as  follows: 

FINDINGS   AND   POLICY 

Section  1.  The  denial  by  employers  of  the 
right  of  employees  to  organize  and  the  refusal 
by  employers  to  accept  the  procedure  of  col- 
lective bargaining  lead  to  strikes  and  other 
forms  of  industrial  strife  or  unrest,  which  have 
the  intent  or  the  necessary  effect  of  burdening 
or  obstructing  commerce  by  (a)  impairing  the 
efficiency,  safety,  or  operation  of  the  instru- 
mentalities of  commerce;  (b)  occurring  in  the 
current  of  commerce;  (c)  materially  affecting, 
restraining,  or  controlling  the  flow  of  raw  mate- 
rials or  manufactured  or  processed  goods  from 
or  into  the  channels  of  commerce,  or  the  prices 
of  such  materials  or  goods  in  commerce;  or  (d) 
causing  diminution  of  employment  and  wages 
in  such  volume  as  substantially  to  impair  or 
disrupt  the  market  for  goods  flowing  from  or 
into  the  channels  of  commerce. 

The  inequality  of  bargaining  power  between 
employees  who  do  not  possess  full  freedom  of 
association  or  actual  liberty  of  contract,  and  em- 
ployers who  are  organized  in  the  corporate  or 
other  forms  of  ownership  association  substan- 
tially burdens  and  affects  the  flow  of  commerce, 
and  tends  to  aggravate  recurrent  business  de- 
pressions, by  depressing  wage  rates  and  the 
purchasing  power  of  wage  earners  in  industry 
and  by  preventing  the  stabilization  of  competi- 
tive wage  rates  and  working  conditions  within 
and  between  industries. 

(38) 


39 

Experience  has  proved  that  protection  by  law 
of  the  right  of  employees  to  organize  and  bar- 
gain collectively  safeguards  commerce  from 
injury,  imj^airment,  or  interruption,  and  pro- 
motes the  flow  of  commerce  by  removing  certain 
recognized  sources  of  industrial  strife  and  un- 
rest, by  encouraging  practices  fundamental  to 
the  friendly  adjustment  of  industrial  disputes 
arising  out  of  differences  as  to  wages,  hours, 
or  other  working  conditions,  and  by  restoring 
equality  of  bargaining  power  between  employers 
and  employees. 

It  is  hereby  declared  to  be  the  policy  of  the 
United  States  to  eliminate  the  causes  of  certain 
substantial  obstructions  to  the  free  flow  of  com- 
merce and  to  mitigate  and  eliminate  these  ob- 
structions when  they  have  occurred  by  encourag- 
ing the  practice  and  procedure  of  collective  bar- 
gaining and  by  protecting  the  exercise  by  work- 
ers of  full  freedom  of  association,  self-organi- 
zation, and  designation  of  representatives  of 
their  own  choosing,  for  the  purpose  of  negoti- 
ating the  terms  and  conditions  of  their  employ- 
ment or  other  mutual  aid  or  protection. 

*  *  *  it  * 

Sec.  2.  When  used  in  this  Act — 

***** 

(6)  The  term  ''commerce"  means  trade,  traf- 
fic, transportation,  or  communication  among 
the  several  States,  or  between  the  District  of 
Columbia  or  any  Territory  of  the  United  States 
and  any  State  or  other  Territory,  or  between 
any  foreign  country  and  any  State,  Territory, 
or  the  District  of  Columbia,  or  within  the  Dis- 
trict of  Columbia  or  any  Territory,  or  between 
points  in  the  same  State  but  through  any 
other  State  or  any  Territory  or  the  District  of 
Columbia  or  any  foreign  country. 
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RIGHTS  OF  EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  concerted  activities,  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  Section  7. 

***** 

(3)  By  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  emplo3mient  to  encourage  or  discourage  mem- 
bership in  any  labor  organization:  Provided, 
That  nothing  in  this  Act,  or  in  the  National 
Industrial  Recovery  Act  (U.  S.  C,  Supp.  VII, 
title  15,  sees.  701-712),  as  amended  from  time 
to  time,  or  in  any  code  or  agreement  approved 
or  prescribed  thereunder,  or  in  any  other 
statute  of  the  United  States,  shall  preclude  an 
emplo}^er  from  making  an  agreement  with  a 
labor  organization  (not  established,  maintained, 
or  assisted  by  any  action  de&ied  in  this  Act  as 
an  unfair  labor  practice)  to  require,  as  a  con-  ; 
dition  of  employment,  membership  therein,  if  ] 
such  labor  organization  is  the  representative  of 
the  employees  as  provided  in  Section  9  (a),  in- 
the  appropriate  collective  bargaining  unit 
covered  by  such  agreement  when  made. 
***** 

(5)  To  refuse  to  bargain  collectively  with 
the  representatives  of  his  employees,  subject  to- 
the  provisions  of  Section  9  (a). 
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REPRESENTATIVES  AND  ELECTIONS 

Sec.  9.  (a)  Representatives  designated  or 
selected  for  the  purposes  of  collective  bar- 
gaining by  the  majority  of  the  employees  in  a 
unit  appropriate  for  such  purposes,  shall  be  the 
exclusive  representatives  of  all  the  employees 
in  such  unit  for  the  purposes  of  collective  bar- 
gaining in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  or  other  conditions  of  employ- 
ment: Provided,  That  any  individual  employee 
or  a  group  of  employees  shall  have  the  right 
at  any  time  to  present  grievances  to  their  em- 
ployer. 

(b)  The  Board  shall  decide  in  each  case 
whether,  in  order  to  insure  to  employees  the  full 
benefit  of  their  right  to  self-organization  and  to 
collective  bargaining,  and  otherwise  to  effectu- 
ate the  policies  of  this  Act,  the  unit  appropriate 
for  purposes  of  collective  bargaining  shall  be 
the  employer  unit,  craft  unit,  plant  unit,  or 
subdivision  thereof. 

(c)  Whenever  a  question  affecting  commerce 
arises  concerning  the  representation  of  em- 
ployes, the  Board  may  investigate  such  contro- 
versy and  certify  to  the  parties,  in  writing,  the 
name  or  names  of  the  representatives  that  have 
been  designated  or  selected.  In  any  such  in- 
vestigation, the  Board  shall  provide  for  an 
appropriate  hearing  upon  due  notice,  either  in 
conjunction  with  a  proceeding  under  Section  10 
or  otherwise,  and  may  take  a  secret  ballot  of 
employees,  or  utilize  any  other  suitable  method 
to  ascertain  such  representatives. 

(d)  Whenever  an  order  of  the  Board  made 
pursuant  to  Section  10  (c)  is  based  in  whole  or 
in  part  upon  facts  certified  following  an  investi- 
gation pursuant  to  subsection  (c)  of  this  sec- 
tion, and  there  is  a  petition  for  the  enforcement 
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or  review  of  such  order,  such  certification  and 
the  record  of  such  investigation  shall  be  in- 
cluded in  the  transcript  of  the  entire  record  re- 
quired to  be  filed  under  subsections  10  (e)  or 
10  (f),  and  thereupon  the  decree  of  the  court 
enforcin,^,  modifying  or  setting  aside  in  whole 
or  in  ])art  the  order  of  the  Board  shall  be  made 
and  entered  upon  the  pleadings,  testimony,  and 
proceedings  set  forth  in  such  transcript. 

PREVENTION   OF   UNFAIR   LABOR   PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as 
hereinafter  provided,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice 
(listed  in  Section  8)  affecting  commerce.  This 
power  shall  be  exclusive,  and  shall  not  be  af- 
fected by  any  other  means  of  adjustment  or 
prevention  that  has  been  or  may  be  established 
by  agreement,  code,  law,  or  otherwise. 

*  *  *  »  * 

(e)  The  Board  shall  have  ])ower  to  petition 
any  circuit  court  of  appeals  of  the  United  States 
wherein  the  unfair  labor  practice  in  question 
occurred  or  wherein  such  person  resides  or 
transacts  business,  for  the  enforcement  of  such 
order.  *  *  *  The  findings  of  the  Board  as 
to  the  facts,  if  supported  by  evidence,  shall  be 
conclusive.  If  either  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence 
and  shall  show  to  the  satisfaction  of  the  court 
that  such  additional  evidence  is  material  and 
that  there  were  reasonable  grounds  for  the  fail- 
ure to  adduce  such  evidence  in  the  hearing  be- 
fore the  Board,  its  member,  agent,  or  agency, 
the  court  may  order  such  additional  evidence 
to  be  taken  before  the  Board,  its  member, 
agent,  or  agency,  and  to  be  made  a  part  of  the 
transci^ipt.    The  Board  may  modify  its  findings 
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as  to  the  facts,  or  make  new  findings,  by 
reason  of  additional  evidence  so  taken  and  filed, 
and  it  shall  file  such  modified  or  new  findings, 
which,  if  supported  by  evidence  shall  be  con- 
clusive, and  shall  file  its  recommendations,  if 
any,  for  the  modification  or  setting  aside  of 
its  original  order.  The  jurisdiction  of  the  court 
shall  be  exclusive  and  its  judgment  and  decree 
shall  be  final,  except  that  the  same  shall  be 
subject  to  review  by  the  appropriate  circuit 
court  of  appeals  if  application  was  made  to  the 
district  court  as  hereinabove  provided,  and  by 
the  Supreme  Court  of  the  United  States  and 
upon  writ  of  certiorari  or  certification  as  pro- 
vided in  sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.  S.  C,  title  28,  sees.  346 
and  347). 


>J.  S.  GOVERNMENT  PRINTING   OFFICE:  1947 


No.  11450 

(iinited  #>tate2 

Circuit  Court  of  Appeals 

jjor  tfje  i^intb  Circuit, 


PAUL  A.  PORTER,  Administrator,  Office  of  Price 
Administration, 

Appellant, 

vs. 

EUGENE  DASHIEL,  doing  business  as  Aluminum 
Fabricators, 

Appellee. 


transcript  of  Eecorli 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon  -^^ 

t"i  J 

JAN  2  4  1947 

PAUL  P.  O'BRIEN, 

^  OLEIHC^ 

Rotary  Colorprint,  870  Brannan  Street,  San  Francisco 


I 


No.  11450 

©niteb  s>tates 

Circuit  Court  of  Appeals 

Jfor  ti)c  i^intf)  €ixcmu 


PAUL  A.  PORTER,  Administrator,  Office  of  Price 
Administration, 

Appellant, 

vs. 

EUGENE  DASHIEL,  doing  business  as  Aluminum 
Fabricators, 

Appellee. 


i;rangcript  of  l^ecorti 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 


Rotary  Colorprint,  870  Brannon  Street,  Son  Francisco 


INDEX 

[Clerk's  Note:  When  deemed  iikeiy  lo  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Amended  Answer   18 

Answer  8 

Appeal : 

Notice  of  36 

Statement   of  Points   and   Designation   of 
Record  on   42 

Conclusions  of  Law   28 

Consent  to  Substitution  of  Party  Plaintiff  ....  34 

Complaint  for  Injunction  and  Treble  Damages  2 

Designation  of  Record 37 

Docket  Entries 38 

Findings  of  Fact  and  Conclusions  of  Law  ....  23 

Judgment 30 

Memorandum    22 

Motion  for  Substitution  of  Party  Plaintiff  ....  30 

Names  and  Addresses  of  Attorneys 1 

Notice  of  Appeal 36 

Order  on  Pre-Trial 11 

Order  Substituting  Party  Plaintiff  35 

Statement  of  Points  and  Designation  of  Record 
on  Appeal  42 


NAMES  AXD  ADDRESSES  OF  ATTORNEYS 
OF  RECORD 

SOL  STERN, 

AY.  A.  STOCKMAN, 

J.  M.  BLACKFORD, 

DON  EVA, 

HOWARD  BERGMAN, 

Care  Charles  Kaufman,  Chief  Rent  and 
Durable  Goods  Enforcement  Division.  Port- 
land District  Office,  O.  P.  A., 

925  Bedell  Bldg., 

Portland  4,  Oregon, 

for  Appellant. 

VEATCH  &   BRADSHAW, 

JOHN  C.  VEATCH, 

705  Yeon  Bldg., 
Portland  4,  Oregon, 
for  Appellee. 


2  Paul  A.  Porter  vs. 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  2994 

CHESTER   BOWLES,    Administrator,    Office    of 
Price  Administration, 

Plaintiff, 

vs. 

EUGENE  DASHIEL,  dba  ALUMINUM 

FABRICATORS,  LAKE  GROVE,  OREGON, 

Defendants. 

COMPLAINT   FOR   INJUNCTION   AND 
TREBLE  DAMAGES 

Comes  now  the  plaintiff  in  the  above  entitled  suit 
and  for  cause  thereof  alleges : 

Count  One 

I. 

During  all  times  herein  mentioned  the  plaintiff 
was  and  now  is  the  duly  appointed  qualified  and 
acting  Administrator  of  the  Office  of  Price  Admini- 
stration of  the  United  States  of  America. 

11. 

At  all  times  herein  mentioned  the  defendants 
were  and  now  are  engaged  in  the  manufacture  and 
sale  of  cast  aluminmii  griddles  having  their  prin- 
cipal place  of  business  at  Lake  Grove,  in  the  County 
of  Clackamas,  State  of  Oregon. 

[Stricken  by  order  of  2/18/46.] 
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IV. 

Jurisdiction  of  this  suit  is  conferred  on  this 
Court  by  Section  205(a)  and  Section  205(e)  of 
the  Emergency  Price  Control  Act  of  1942,  as 
amended  and  extended.  Pursuant  to  Section  4(a) 
of  said  Emergency  Price  Control  Act  of  1942  as 
amended  and  extended  (Pub.  L.  383,  78th  Cong.,  2d 
Sess.,  57  Stat.,  566  Pub.  L.  108,  79th  Cong. 
C  214,  1st  Sess.)  hereinafter  called  the  "Act",  there 
was  [1*]  issued  MPR  188,  as  amended,  effective  in 
accordance  with  the  provisions  of  the  Act  which 
regulation  establishes  and  provides  certain  formula 
pricing  methods  for  determining  manufacturers' 
maximum  prices  for  consumer  goods  other  than 
apparel.  Said  Regulation  provides  that  if  the 
manufacturer  is  manufacturing  commodities  on 
which  maximum  prices  had  not  been  finally  deter- 
mined prior  to  August  1,  1942,  and  which  differed 
from  any  article  manufactured  and  sold  by  the 
manufacturer  for  which  a  maximum  price  had  al- 
ready been  established,  by  more  than  minor  changes 
in  material,  design,  or  construction,  or  by  minor 
changes  of  material,  design  or  construction,  re- 
sulting in  reduced  cost  of  materials  or  any  service- 
ability not  fairly  equivalent  to  that  of  the  article 
for  which  a  maximum  price  had  already  been  es- 
tablished by  the  manufacturer,  then  the  manu- 
facturer is  required,  under  Section  1499.158  of 
MPR  188,  as  amended,  prior  to  offering  such  an 
article  for  sale,  to  submit  reports  to  the  Office  of 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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Price  Administration  in  Washington,  D.  C,  apply- 
ing for  the  establishment  of  a  maximum  price,  or 
prices,  for  their  sales  of  the  article.  Said  Regula- 
tion further  provides  that  upon  issuance  of  the 
order  by  the  Price  Administrator,  or  his  duly  au- 
thorized representative,  the  manufacturer  may  offer 
the  article  for  sale  in  accordance  with  the  terms  of 
the  order. 

V. 

In  the  judgment  of  the  plaintiff,  and  in  fact,  the 
defendants  have  engaged  in  acts  and  practices 
which  constitute  violations  of  Section  4(a)  of  the 
Act,  as  amended,  and  extended,  in  that  at  all  times 
between  December  18,  1944,  and  September  11,  1945, 
the  defendants  have  sold  cast  aluminum  griddles 
subject  to  said  Regulation  without  establishing  their 
correct  maximum  price  therefore,  and  without  fol- 
lowing the  pricing  practices  as  required  by  the 
provisions  of  said  Regulation  as  hereinabove  set 
forth,  and  more  particularly  at  all  times  since 
September  12,  1945,  defendants  have  sold  cast  alu- 
minum griddles  in  excess  of  the  ceiling  prices  es- 
tabUshed  by  the  Administrator  of  Office  of  Price 
Adminstration,  under  Maximum  Price  Regulation 
188,  Order  4411  (F.R.  Doc.  45-16919  filed  Septem- 
ber 11,  1945.) 

VI. 

During  December  1944  and  at  all  times  since, 
defendants  in  violation  of  the  provisions  of  said 
Regulation,  have  sold  cast  aluminum  griddles  at 
prices  in  excess  of  the  maximum  prices  permitted 
by  said  MPR  188,  as  amended,  by  charging  divers 
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customers,  persons  or  purchasers  of  various  classes, 
prices  in  excess  of  [2]  the  maximum  prices  as  esta- 
blished by  said  Regulation,  and  the  exact  date 
thereof,  the  names  of  said  customers  or  persons, 
and  the  amounts  and  extent  of  said  overcharges, 
and  the  type  and  class  of  purchasers  overcharged 
are  at  this  time  unknown  to  the  plaintiff. 

VII. 

Defendants  substantially  violated  the  provisions 
of  Section  4  of  the  Act.  The  issuance  by  the  Court 
of  an  order  enforcing  compliance  with  the  provisions 
of  the  Act  is  specifically  authorized  by  Section 
205(a)  of  the  Act  and  is  necessary  to  prevent  vio- 
lation and  enforce  compliance  in  the  future. 

Count  Two 

I. 

Plaintiff  hereby  realleges  paragraphs  1,  2,  3,  4, 
and  5  of  Count  I  and  the  same  are  herewith  in- 
corporated by  reference  and  made  a  part  hereof 
as  though  they  were  fully  set  forth  herein. 

II. 

Within  one  year  last  past  the  defendants  sold 
certain  cast  aluminum  griddles  subject  to  said  Reg- 
ulation to  divers  customers  or  persons  at  prices 
in  excess  of  the  maximum  prices  permitted  by  said 
MPR  188,  as  amended.  That  the  number  of  sales 
of  said  cast  aluminum  griddles,  the  exact  dates 
thereof,  the  names  of  said  customers  or  persons, 
the  amounts  and  extent  of  said  overcharges,  and 
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the  types  and  classes   of  i^ur chasers   overcharged 
are  at  this  time  unknown  to  the  plaintiff. 

III. 

The  transactions  heretofore  referred  to  occurred 
within  one  year  immediately  preceding  the  filing  of 
this  complaint  and  said  sales  were  not  made  for  use 
or  consumption  other  than  in  the  course  of  trade 
or  business. 

Wherefore  the  plaintiff  demands : 

1. — A  preliminary  and  final  injunction  requiring 
the  defendants,  their  agents,  servants,  employees 
and  attorneys,  and  all  persons  in  active  concert  or 
l^articipation  with  them,  to  follow  the  pricing  prac- 
tices as  required  by  the  provisions  of  Maximum 
Price  Regulation  188,  as  amended. 

2. — A  preliminary  and  final  injunction,  enjoining 
the  defendant,  their  agents,  servants,  employees, 
attorneys  and  all  persons  in  active  concert  or  [3] 
participation  with  them,  jointly  or  severally,  from 
directly  or  indirectly  selling,  or  offering  to  sell,  cast 
aluminum  griddles  at  prices  in  excess  of  those 
established  by  said  maximum  price  regulation  188, 
as  amended,  or  otherwise  violating,  or  attempting, 
or  agreeing  to  do  anything  in  violation  thereof,  or 
in  violation  of  any  regulation  or  order  adopted 
pursuant  to  said  Act  establishing  prices  for  the 
manufacturing  and  sale  of  cast  aluminum  griddles. 

3. — And  in  addition  thereto,  that  the  number  and 
amounts  of  said  cast  aluminum  griddles  sold  to  the 
divers  customers,  and  classes  and  type  of  persons 
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be  ascertained  and  deterir]inecl,  and  that  a  further 
judgment  be  granted  in  favor  of  the  Administra- 
tor on  behalf  of  the  United  States  of  America 
against  the  defendants  for  the  total  sums  represent- 
ing treble  the  amount  by  which  the  consideration 
charged  and  received  by  the  defendants  exceeded 
the  maximum  prices  as  established  under  Maximum 
Price  Regulation  188,  as  amended,  and  for  costs 
and  disbursements  herein  incurred. 

4. — Such  other  further  and  different  relief  as  to 
the  court  may  seem  just  and  proper  in  the  premises. 

Dated   at   Portland,    Oregon,   this   29th   day    of 
November  1945. 

/s/     SOL  STERN, 

Enforcement  Attorney, 

/s/    W.  A.  STOCKMAN, 

Enforcement  Attorney, 

/s/  J.  ROBERT  PATTERSON, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Nov.  29,  1945.  [4] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  Civil  2994 

CHESTER  BOWLES,    Administrator,    Office    of 
Price  Adminisration, 

Plaintiff, 

vs. 

EUGENE  DASHIEL  dba  ALUMINUM 

FABRICATORS  LAKE  GROVE,  OREGON 
and  JOHN  DOE  and  JANE  DOE, 

Defendants. 

ANSWER 

Comes  now  Eugene  Dashiel,  defendant  above 
named,  and  answering  to  the  complaint  of  the  plain- 
tiff herein,  admits,  denies  and  alleges  as  follows: 

I. 

Admits  paragraph  I  of  Count  I  of  said  complaint. 

11. 

Answering  to  paragraph  II,  this  defendant  admits 
that  he  now  is  engaged  in  the  manufacture  and  sale 
of  cast  aluminum  griddles,  having  his  principal 
place  of  business  in  Lake  Grove,  County  of  Clack- 
amas, State  of  Oregon. 

III. 
Answering  to  paragraph  III,  this  defendant  al- 
leges that  he  has  no  knowledge  or  information  con- 
cerning the  matters  therein  alleged. 
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IV. 

This  defendant  admits  paragraphs  IV,  V,  and 
VI. 

V. 
This  defendant  denies  paragraph  VII. 

I. 

Answering  to  paragraph  I  of  Connt  II  of  said 
complaint  this  defendant  repeats  his  answers  to 
paragraphs  I,  II,  III,  IV  and  V  of  Connt  I  of  said 
complaint. 

II. 

This  defendant  denies  paragraphs  II  and  III 
of  Connt  II  of  said  complaint.  [5] 

Wherefore,  this  defendant  demands  that  plain- 
tiff's complaint  be  dismissed  as  to  this  defendant, 
and  that  he  may  have  such  other  and  further  relief 
as  to  the  court  may  seem  proper. 

VEATCII  &  BRADSHAW, 

Attorneys  for  defendant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  John  C.  Veatch,  being  first  duly  sworn,  depose 
and  say  that  I  am  one  of  the  attorneys  for  defend- 
ant, Eugene  Dashiel,  dba  Aluminum  Fabricators, 
in  the  above  entitled  suit,  and  that  the  foregoing 
answer  is  true  as  I  verily  believe,  and  that  I  make 
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this  verification  for  the  reason  that  said  defendant 
is  not  in  Multnomah  County,  Oregon. 

JOHN  C.  VEATCH. 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  January,  1946. 

ROBERT  C.  BRADSHAW, 
Notary  Public  for  Oregon. 
My  Commission  expires  Sept.  10,  1947. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Answer  is  hereby  ac- 
cepted in  Multnomah  County,  Oregon,  this  2nd  day 
of  January,  1946,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  John  C.  Veatch,  one  of  At- 
torneys for  this  answering  defendant. 

/s/    J.  M.   BLACKFORD, 

Attorney     for     Plaintiff     by 
SKE. 

[Endorsed] :     Filed  Jan.  3,  1946.  [6] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  2994 

CHESTER    BOWLES,    Administrator,    Office    of 
Price  Administration, 

Plaintiff, 

vs. 

EUGENE  DASHIEL,  dba  ALUMINIUM  FAB- 
RICATORS, LAKE  GROVE,  OREGON, 

Defendant. 

ORDER  ON  PRE-TRIAL 

The  above-entitled  cause  come  on  for  hearing  on 
pre-trial  in  accordance  with  Rule  16  of  the  Rules 
of  Civil  Procedure  for  District  Courts  of  the  United 
States,  before  Honorable  James  Alger  Fee,  Judge 
of  said  Court,  and  there  were  made 

The  Following  Appearances:  The  plaintiff  ap- 
peared by  one  of  his  attorneys,  Don  Eva,  and  the 
defendant  appeared  by  John  C.  Veatch  of  the  firm 
of  Veatch  and  Bradshaw,  his  attorneys;  and 

The  Court  having  read  the  pleadings  and  having 
submitted  to  respective  counsel  the  opportunity  of 
arranging  a  pre-trial  order,  and  based  thereon,  does 
make  the  following 

Findings  and  Order 

I.     Parties 
The  parties  hereto  are  Chester  Bowles,  Admin- 
istrator, Office  of  Price  Administration,  as  plain- 


12  Paul  A.  Porter  vs. 

tiff,  and  Eugene  Dasliiel,  doing  business  as  Alum- 
inum Fabricators,  as  defendant. 

II.     Admitted  Facts 

1.  That  the  Office  of  Price  Administration  was 
duly  created  by  Act  of  Congress  pursuant  to  Sec- 
tion 201(a)  of  the  Emergency  Price  Control  Act 
of  1942,  and  amendments  or  extensions  thereto,  and 
that  Chester  Bowles  was  duly  appointed,  qualified 
and  acting  Administrator  thereof. 

2.  That  jurisdiction  of  this  action  is  conferred 
upon  this  Court  by  Section  205(c)  and  Section 
205(e)  of  the  Emergency  Price  Control  Act  of  1942, 
as  amended  and  extended. 

3.  That  tlie  defendant,  Eugene  Dashiel,  was  and 
at  all  times  herein  mentioned  has  been  engaged  in 
the  manufacture  and  sale  of  cast  aluminum  griddles 
having  his  principal  [7]  place  of  business  at  Lake 
Grove,  in  the  County  of  Clackamas,  State  of  Oregon. 

4.  Pursuant  to  Section  4(a)  of  said  Emergency 
Price  Control  Act  of  1942,  as  amended  and  extended 
(Pub.  I..  383,  78th  Cong.,  2d  Sess.,  57  Stat.,  566, 
Pul)  L.  108,  79th  Cong.,  C  214,  1st  Sess.)  herein- 
after called  the  "Act",  there  was  issued  MPR  188, 
as  amended,  effective  in  accordance  with  the  pro- 
visions of  the  Act,  which  regulation  establishes  and 
provides  certain  formula  pricing  methods  for  deter- 
mining manufacturers'  maximum  prices  for  con- 
sumer goods  other  than  apparel.  Said  Regulation 
provides  that  if  the  manufacturer  is  manufacturing 
commodities  on  which  maximum  prices  had  not  been 
finally   determined  prior  to  August   1,   1942,   and 
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which  differed  from  any  article  manufactured  and 
sold  by  the  manufacturer  for  which  a  maximum 
price  had  already  been  established,  by  more  than 
minor  changes  in  material,  design,  or  construction, 
or  by  minor  changes  of  material,  design  or  construc- 
tion, resulting  in  reduced  cost  of  materials  or  any 
serviceability  not  fairly  equivalent  to  that  of  the 
article  for  which  a  maximum  price  had  already 
been  established  by  the  manufacturer,  then  the 
manufacturer  is  required,  under  Section  1499.158 
of  MPR  188,  as  amended,  prior  to  offering  such  an 
article  for  sale,  to  submit  reports  to  the  Office  of 
Price  Administration  in  Washington,  D.  C,  apply- 
ing for  the  establishment  of  a  maximum  price,  or 
prices,  for  their  sales  of  the  article.  Said  Regula- 
tion further  provides  that  upon  issuance  of  the 
order  by  the  Price  Administrator,  or  his  duly 
authorized  representative,  the  manufacturer  may 
offer  the  articles  for  sale  in  accordance  with  the 
terms  of  the  order. 

5.  That  on  September  11,  1945  ceiling  prices  on 
cast  aluminum  griddles  manufactured  and  sold  by 
Defendant  were  established  by  the  Administrator 
of  the  Office  of  Price  Administration  under  Maxi- 
mum Price  Regulation  188,  Order  4411  (Federal 
Register  Doc.  45-16919  Filed  September  11,  1945). 

6.  That  in  March  1942,  Inca  Metals  Products 
Co.,  was  engaged  in  the  general  business  of  manu- 
facturing and  selling  aluminum  griddles. 

7.  That,  if  defendant  is  not  a  transferee  of  the 
business  of  manufacturing  and  selling  aluminum 
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griddles,  of  Inca  Metals  Products  Co.,  within  the 
meaning  of  the  General  Maximum  Price  Regulation, 
defendant  has  sold  and  delivered  aluminum  griddles 
in  excess  of  the  maximum  prices  established  pur- 
suant to  said  Regulation. 

8.  That,  if  defendant  is  the  transferee  of  Inca 
Metals  Products  Co.,  of  the  business  of  manufac- 
turing and  selling  aluminum  griddles,  within  the 
meaning  of  said  [8]  Regulation,  he  has  not  sold  and 
delivered  aluminum  griddles  in  excess  of  the  maxi- 
mum prices  established  pursuant  to  said  Regula- 
tion. 

III.     Contentions  of  Plaintiff 

1.  Plaintiff  contends  that  between  November  29, 
1944,  and  September  11,  1945,  defendant  sold  and 
delivered  aluminum  griddles  without  having  estab- 
lished a  maximum  price  therefor  and  in  excess  of 
the  maximum  prices  established  by  said  Regula- 
tion. 

2.  That  subsequent  to  September  11,  1945,  to 
and  including  November  29,  1945,  defendant  sold 
and  delivered  aluminum  griddles  in  excess  of  the 
maximum  prices  established  for  defendant's  busi- 
ness pursuant  to  said  Regulation. 

3.  That  defendant  is  not  the  transferee  of  Inca 
Metal  Products  Co.  within  the  meaning  of  the 
General  Maximum  Price  Regulation. 

IV.     Contentions   of  Defendant 
1.     Defendant  contends  that,  subsequent  to  April 
28,  1942,  he  purchased  from  Inca  Metals  Products 
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Co.,  the  business  of  manufacturing  and  selling 
aluminum  griddles,  including  all  machinery  for 
making  the  same,  stock  on  hand  and  unfilled  con- 
tracts and  thereafter  conducted  said  business  in  an 
establishment  separate  from  any  other  business 
previously  owned  or  operated  by  him. 

2.  That  in  March  1942  Inca  Metals  Products 
Co.,  sold  and  delivered  aluminum  griddles  at  the 
price  of  $7.50  each. 

3.  That  he  has  never  sold  or  delivered  any  grid- 
dles in  excess  of  the  maximum  price  Inca  Metals 
Products  Co.  received  for  the  same  in  March  1942. 

V.  Issues  of  Law  and  Facts  to  Be  Tried 
1.  Is  defendant  a  transferee  of  Inca  Metals 
Products  Co.  of  the  business  of  manufacturing  and 
selling  aluminum  griddles  within  the  meaning  of 
the  General  Maximum  Price  Regulation  which 
states  as  follows: 

1499.5  Transfers  of  business  or  stock  in  trade. 
If  the  business,  assets  or  stock  in  trade  of  any  busi- 
ness are  sold  or  otherwise  transferred  after  April 
28,  1942,  and  the  transferee  carries  on  the  business, 
or  continues  to  deal  in  the  same  type  of  commodities 
or  services,  in  an  establishment  separate  from  any 
other  establishment  previously  owned  or  operated 
by  him,  the  maximum  prices  of  the  transferee  shall 
be  the  same  as  those  to  which  his  transferor  would 
have  been  subject  if  no  such  transfer  had  taken 
place,  and  his  obligation  to  keep  records  sufficient 
to  verify  such  prices  shall  be  the  same.    The  trans- 
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feror  shall  either  preserve  and  make  availahle  or 
turn  over,  to  the  transferee  all  records  of  transac- 
tions prior  to  the  transfer  which  are  necessary  to 
enable  the  transferee  to  comply  with  the  record 
provisions  of  this  General  Maximmn  Price  Regula- 
tion. [9] 

2. — If  defendant  is  not  a  transferee  of  said  busi- 
ness, the  number  of  sales  and  the  amounts  of  the 
same  in  excess  of  the  maximum  price  applicable  to 
the  same,  made  by  defendant  from  the  29th  day 
of  November  1944  and  the  11th  day  of  September 
1945. 

3.  If  defendant  is  not  a  transferee  of  said  busi- 
ness, the  number  of  sales  and  the  amounts  in  excess 
of  the  maximum  prices  established  by  the  Price 
Administrator  for  defendant's  business,  made  by 
defendant  subsequent  to  September  11,  1945  to  and 
including  November  29,  1945. 

4.  At  what  prices  or  prices  did  the  Inca  Metals 
Products  Company  sell  and  deliver  aluminum  grid- 
dles in  March  1942. 

VI.     Exhibits 
Pltf.  Deft.  Description 

1  Audit   of   invoice   of  Aluminum   Fabri- 
cators. 

2  Audit   report   of   R.   L.    Gales,   Investi- 
gator, OPA. 

3  Ledger   of   Inca   Metals   Products    (To 
be  produced). 

4  Copy  of  letter  Inca  Metals  Products  Co., 
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Pltf.  Deft.  Description 

to  Office  of  Price  Administration,  Octo- 
ber 26,  1944. 

5  Copy  of  letter  Aluminum  Fabricators  to 
Office  of  Price  Administration,  Decem- 
ber 11,  1944. 

6  Copy  of  Assumed  Name  Certificate  filed 
by  Aluminum  Fabricators  in  Clackamas 
County,  Oregon. 

7  Copy  of  order  Aluminum  Fabricators  to 
Inca  Metals  Products  Co.,  December 
11,  1944. 

8  Receipt,  Inca  Metals  Products  Co.,  to 
Aluminum  Fabricators. 

9  Copy  of  Assignment  Aluminum  Fabri- 
cators to  Fidelity  Reserve  &  Loan  Co., 
March  27,  1945. 

10  Letter,  Aluminum  Fabricators  to  Office 
of  Price  Administration,  June  19,  1945. 

11  Letter,     District     Price     Executive     to 
Aluminum  Fabricators,  June  20,  1945. 

12  Letter,  Aluminum  Fabricators  to  Office 
of  Price  Adminstration,  June  26,  1945. 

13  Letter,  District  Price  Executive  to  Alu- 
minum Fabricators,  June  27.  1945. 

14  Letter,  District  Price  Executive  to  Alu- 
minum Fabricators,  July  19,  1945. 

15  Fourth    Pricing    Method    Report,    Alu- 
minum Fabricators. 

16  Letter,  District  Price  Executive  to  Alu- 
minum Fabricators,  July  27,  1945. 
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Pltf.  Deft.  Description 

17  Letter,  Aluminum  Fabricators  to  Office 
of  Price  Administration,  August  1,  1945. 

18  Delivery  receipt  book  of  Inca  Metals. 

This  pre-trial  order  is  agreed  to  in  conference 
in  open  court.  The  pleadings  now  pass  out  of  the 
case  and  the  issues  are  those  that  are  herein  estab- 
lished. This  order  shall  not  be  amended  after  sign- 
ing except  by  consent  of  the  parties  or  by  the  Court 
to  prevent  manifest  injustice. 

Done  and  dated  at  Portland,  Oregon  this  .... 
day  of  April  1946. 


District  Judge. 
Approved : 

/s/  DON  EVA, 

Attorney  for  Plaintiff. 
/s/  JOHN  C.  VEATCH, 

Attorney  for  Defendant. 

Lodged  but  not  signed.    Sub.  to  J.  McColloch. 
4/2/46.  [11] 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 
Comes  now  the  defendant  and,  by  leave  of  court, 
files  this,  his  amended  answer  to  plaintiff's  com- 
plaint, and  admits,  denies  and  alleges  as  follows: 

I. 

Admits  paragraphs  I,  II,  IV  of  Count  I  of  said 
complaint. 
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II. 

Denies  paragraphs  V,  VI  and  VII  of  Count  I  of 
said  complaint. 

III. 

Answering  to  paragraph  I  of  Count  II  of  said 
complaint,  defendant  admits  and  denies  as  in  his 
answer  to  Count  I. 

IV. 

Answering  to  paragraph  II  of  Count  II,  defend- 
ant admits  that  he  sold  griddles  subject  to  Maxi- 
mum Price  Regulation  188,  but  denies  that  he  sold 
them  in  excess  of  the  maximum  prices  permitted 
by  said  regulation. 

V. 

Admits  paragraph  III  of  Count  II  of  said  com- 
plaint. 

And,  for  a  further  and  separate  answer  and  de- 
fense defendant  alleges: 

I. 

That  defendant  is  a  sole  trader  doing  business 
under  the  firm  name  and  style  of  Aluminmu  Fabri- 
cators at  Lake  Grove,  Clackamas  County,  Oregon. 

II. 
That  Inca  Metals  Products  Co.,  a  corporation, 
was  engaged  in  the  [12]  general  business  of  manu- 
facturing and  selling  cast  aluminum  griddles  in 
March,  1942,  and  sold  and  delivered  said  griddles 
in  said  month.  That  on  October  26,  1944,  said  Inca 
Metals  Products  Co.,  pursuant  to  instruction  from 
the   Office   of   Price   Administration,   filed   in   said 
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office  at  Portland,  Oregon,  a  schedule  of  its  prices 
for  cast  aluminum  griddles,  together  with  its  price 
for  the  month  of  March,  1942. 

III. 

That  on  or  about  the  11th  day  of  December,  1944, 
defendant  purchased  from  said  Inca  Metals  Prod- 
ucts Co.,  its  business  of  manufacturing  and  selling 
cast  aluminum  griddles,  together  with  the  machinery 
and  equipment  for  manufacturing  the  same  and 
thereafter  conducted  said  business  in  an  establish- 
ment separate  from  any  other  establishment  previ- 
ously owned  or  operated  by  him. 

IV. 

That  on  said  11th  day  of  Deceml3er,  1944,  defend- 
ant filed  in  the  Office  of  P'rice  Administration  at 
Portland,  Oregon,  a  notice  of  said  purchase  together 
with  a  schedule  of  his  prices  for  said  product. 

V. 

That  on  the  19th  day  of  July,  1945,  the  District 
Price  Executive  of  the  Office  of  Price  Administra- 
tion at  Portland,  Oregon,  notified  defendant  that 
unless  he,  the  defendant,  established  his  prices  for 
said  product  under  the  Fourth  Pricing  Method  of 
Maximum  Price  Regulations  188,  he  would  become 
liable  for  all  the  penalties  provided  for  in  said 
regulation.  That,  pursuant  to  said  notice  and  threat 
and  not  otherwise,  defendant  filed  an  application 
for  the  establishment  of  prices  pursuant  to  said 
Fourth  Pricing  Method  and  thereafter  and  on  the 
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12th  day  of  September,  1945,  issued  its  order  num- 
bered 4411. 

VI. 
That  defendant  has  not,  to  his  knowledge,  sold 
and  delivered  any  cast  aluminum  griddles  in  excess 
of  the  maximum  prices  established  by  Maximum 
Price  Regulation  No.  188.  That  if  any  of  said 
product  has  been  sold  by  defendant  in  excess  of 
maximum  prices  established  by  said  regulation,  such 
sales  were  made  through  inadvertence  and  mistake 
and  not  wilfully  by  this  defendant.  [13] 

Wherefore,  defendant  demands  that  plaintiff's 
complaint  be  dismissed  and  that  plaintiff  recover 
nothing  herein. 

VEATCH  &  BRADSHAW, 
Attorneys  for  defendant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Eugene  Dashiel,  dba  Aluminum  Fabricators 
Lake  Grove,  Oregon,  being  first  duly  sworn,  depose 
and  say  that  I  am  the  defendant  in  the  above  en- 
titled suit,  and  that  the  foregoing  Amended  Answer 
is  true  as  I  verily  believe. 

EUGENE  DASHIEL, 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  April,  1946. 

[Seal]  JOHN  C.  VEATCH, 

Notary  Public  for  Oregon. 
My  Commission  expires  10/30/48. 
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State  of  Oreg'on, 

County  of  Miiltnoniah — ss. 

Due  service  of  the  within  amended  answer  is 
hereby  accepted  in  Multnomah  County,  Oregon,  this 
....  day  of  April,  1946  by  receiA^ng  a  copy  thereof, 
duly  certified  to  as  such  by  John  C.  Veatch,  Attor- 
ney for  defendant. 

/s/  DON  EVA      mc. 

Attorney  for  plaintiff.  [14] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM 

As  I  stated  at  the  trial,  I  need  to  )know  what 
record  Administrator  Bowles  had  before  him  before 
I    can    determine    whether   the    Administrator,    as 
counsel  contended,  passed  adversely  on  the  defend- 
ant's claim  that  he  had  transferee  rights.    The  de- 
fendant is  therefore  requested  to  file  and  serve  a 
motion  supported  by  affidavit  showing  good  cause 
under  Rule  34  for  an  order  directing  plaintiff  to 
produce  and  permit  the  inspection  and  copying  or 
photographing  by  or  on  behalf  of  the   defendant 
of  the  record  on  which  plaintiff  based  his  Order 
(M.  P.  R.  188,  Order  4411),  more  particularly  de- 
scri])ed  in  the  pleadings,  proposed  pre-trial  order 
and  the  other  prior  proceedings  herein,   and   the 
cause  is  re-opened  for  that  purpose.  Plaintiff  will, 
of  course,  be  given  opportunity  to  resist  the  motion. 

In  the  case  of  Morgan  v.  U.  S.  304  U.  S.  1,  17 
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the  Secretary  answered  interrogatories  but,  recog- 
nizing that  the  former  Administrator  is  very  busy, 
the  procedure  here  suggested  is,  it  seems  to  me,  less 
onerous  on  plaintiff  than  the  interrogatory  or  depo- 
sition method. 

In  Bowles  v.  West  Side  Lumber  Co.  in  this  court, 
at  my  request,  copies  of  inter-office  letters  and  tele- 
grams leading  to  the  order  there  in  question  were 
furnished  without  the  difficulties  that  are  being 
encountered  in  this  case. 

Dated  April  19,  1946. 

CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  April  19,  1946.  [15] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  entitled  cause  heretofore  came  regu- 
larly on  for  hearing  before  the  Court  sitting  with- 
out a  jury,  a  trial  by  jury  having  been  waived  by 
the  parties,  plaintiff  appearing  by  Frank  Harring- 
ton, who  was  admitted  specially  to  the  bar  of  this 
court  for  the  purpose  of  appearing  in  this  case, 
and  Don  Eva,  his  attorneys,  and  defendant  appear- 
ing in  person  and  by  John  C.  Veatch,  one  of  his 
attorneys ;  both  oral  and  documentary  evidence  hav- 
ing been  introduced   on  behalf  of  the   respective 
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parties  hereto  and  the  evidence  being  closed,  the 
cause  was  submitted  to  the  Court  for  its  decision 
and  determination,  and  the  Court,  being  advised  in 
the  premises,  now  makes  the  following 

FINDINGS  OF  FACT 

I. 

That  the  plaintiff  is  the  duly  appointed  and  acting 
Administrator  of  the  Office  of  Price  Administra- 
tion pursuant  to  the  provisions  of  the  Act  of  Con-  i 
gress    known    and    designated    as    the    Emergency 
Price  Control  Act  of  1942. 

II. 

That  the  defendant  is  a  sole  trader,  doing  business 
under  the  firm  name  and  style  of  Aluminum  Fabri- 
cators, at  Lake  Grove,  in  Clackamas  County,  Ore- 
gon, and  was  and  is  engaged  in  the  general  business 
of  manufacturing  and  selling  cast  aluminum  grid- 
dles. 

III. 

That  in  1942  Inca  Metals  Products  Co.,  a  cor- 
poration, was  engaged  in  the  general  business  of 
manufacturing  and  selling  cast  aluminum  griddles 
at  said  Lake  Grove,  and  prior  to  the  month  of 
March,  1942,  sold  and  delivered  [16]  said  griddles 
at  the  price  of  $7.50  each.  That  said  Inca  Metals 
Products  Co.,  was  out  of  production  for  some  time 
but  resumed  the  manufacture  and  sale  of  griddles 
in  1944,  and  employed  defendant,  Eugene  Dashiel 
as  its  sales  manager  for  the  sale  of  griddles. 
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lY. 

That,  upon  resuming  tlie  manufacture  of  griddles, 
said  corporation,  by  its  president  and  defendant, 
its  sales  manager,  called  upon  the  local  Office  of 
Price  Administration  "and  asked  for  instructions  as 
to  procedure  to  be  taken  in  connection  v/ith  prices 
to  be  charged  in  the  sale  of  griddles  and  was  in- 
structed to  write  a  letter  to  said  local  office  seeting 
forth  the  j^rices  to  be  charged.  That  on  October  26, 
1944,  said  corporation  filed  with  said  local  office  a 
letter  setting  forth  that  fact  that  its  })rice  prior 
to  March  1942  was  $7.50  which  w^as  later  reduced 
to  $5.00  and  then  to  $4.00  and  then  to  $3.80  for  lots 
of  50  and  that  it  was  establishing  a  price  of  $3.00 
for  lots  of  400  and  $3.80  for  smaller  lots. 

V. 

That  in  November,  1944,  defendant  purchased 
from  Inca  Metals  Products  Co.,  all  machinery  and 
equii:)ment  for  polishing  and  finishing  cast  alu- 
minum griddles  and  completing  them  for  sale;  all 
griddle  castings  on  hand  and  all  of  the  unfilled 
orders  of  said  corporation  for  griddles  and  moved 
said  equipment  and  business  to  an  establishment 
separate  from  the  establishment  of  Inca  Metals 
Products  Co.,  and  separate  from  any  establishment 
previously  operated  by  defendant  and  thereafter 
continued  to  manufacture  and  sell  griddles  of  the 
same  type  theretofor  manufactured  and  sold  by 
Inca  Metals  Products  Co.  That  Inca  Metals  Prod- 
utcs  Co.,  did  not  manufacture  and  sell  griddles 
after  said  sale  to  defendant. 
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VI. 
That,  on  December  11,  1944,  defendant  notified 
the  local  Office  of  Price  Administration  in  writing 
that  he,  the  defendant,  had  purchased  from  Inca 
Metals  Products  Co.,  said  business  of  manufacturing- 
and  selling  griddles  and  that  his  prices  would  be 
the  same  as  theretofore  charged  by  said  corporation. 

VII. 

That,  in  June,  1945,  a  price  specialist  in  the  local 
Office  of  Price  [17]  Administration  notified  defend- 
ant that  he,  the  defandant,  had  no  legal  prices  for 
the  griddles  he  was  selling  and  defendant  again 
filed  with  said  office  in  writing  the  information  that 
he  had  purchased  his  griddle  business  from  Inca 
Metals  Products  Co.,  who  was  manufacturing  the 
article  prior  to  March,  1942,  and  again  filed  with 
said  office  the  prices  which  he  the  defendant  ^vas 
charging. 

VIII. 

That  on  July  19,  1945,  a  price  specialist  in  the 
local  Office  of  Price  Administration  notified  de- 
fendant that  unless  he,  the  defendant,  filed  an  appli- 
cation under  the  Fourth  Pricing  Method  of  Maxi- 
mum Price  Regulation  188  for  establishment  of 
prices  for  the  griddles  he  was  selling  that  he,  the 
defendant,  would  be  subject  to  all  of  the  penalties 
])rovided  in  the  Emergency  Price  Control  Act  of 
1942,  and  that  if  said  local  office  found  that  he,  the 
defendant,  was  selling  griddles  without  first  having 
so  established  a  price  that  it  would  take  enforce- 
ment action  against  defendant.   That  defendant,  on 
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or  about  the  24tli  clD.y  of  July,  1945,  filed  an  applica- 
tion under  said  fourth  pricing  method  under  duress 
and  under  protest,  claiming  that  he  was  a  transferee 
of  the  business  of  Inca  Metals  Products  Co.,  and  had 
a  legal  price  for  the  griddles  he  was  selling  under 
the  regulations  of  the  Price  Administrator.  That, 
pursuant  to  said  application,  order  No.  4411  was 
issued  on  the  11th  day  of  September,  1945,  and 
that  he  did  not  waive  his  rights  as  transferee  of 
Inca  Metals  Products  Co. 

IX. 

That,  when  said  Administrator  issued  Order  No. 
4411  he  only  had  before  him  defendant's  said  appli- 
cation. That  the  local  Office  of  Price  Administra- 
tion did  not  forward  with  said  application  the  writ- 
ten or  any  information  which  defendant  had  filed 
with  and  furnished  to  said  office,  claiming  that  he, 
the  defendant,  was  a  transferee  of  the  business  of 
Inca  Metals  Products  Co.,  and  had  a  price  estab- 
lished pursuant  to  the  provisions  of  the  General 
Maximum  Price  Regulations  of  the  Office  of  Price 
Administration,  and  the  said  administrator  did  not 
know  any  of  this. 

X. 

That  plaintiff  makes  no  claim  that  defendant  is 
not  a  transferee  of  Inca  Metals  Products  Co.,  or 
that  said  transferor  did  not  have  a  legal  [18]  price 
for  the  griddles  it  was  manufacturing  and  pelJiiig 
at  the  time  of  said  transfer  or  that  defendant  is 
selling  or  has  sold  griddles  in  excess  of  the  price 
established  at  the  time  of  said  transfer  and  prior 
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to  March  1942  or  that  defendant  is  selling  or  has 
sold  ft'riddles  which  are  essentially  different  from 
the  griddles  sold  at  the  time  of  said  transfer  and 
prior  to  March  1942  but  claims  that  Order  No.  4411 
applies  to  all  sales  made  by  defendant  and'  seeks  to 
collect  damages  and  penalties  for  sales  made  by 
defendant  prior  to  the  issuance  of  said  order  as 
well  as  for  sales  made  subsequent  thereto. 

Based  upon  the  foregoing  Findings  of  Fact,  the 
Court  makes  the  following 

CONCLUSIONS  OF  LAW 

I. 
That  the  defendant  is  a  transferee  of  Inca  Metals 
Products  Co.,  of  the  business  of  manufacturing  and 
selling  cast  aluminum  griddles  within  the  meaning 
of  sec.  1499.5  of  General  Maximum  Price  Regula- 
tions issued  by  the  Office  of  Price  Administration. 

IL 

That  Inca  Metals  Products  Co.,  had  a  legal  price 
established  pursuant  to  the  provisions  of  said  Gen- 
eral Maximum  Price  Regulations  at  the  time  of  said 
transfer,  and  prior  to  March  1942. 

III. 
That  defendant  has  not  sold  any  griddles  in  ex- 
cess of  the  maximum  price  established  by  said  Inca 
Metals  Products  Co.,  at  the  time  of  said  transfer, 
and  prior  to  March  1942. 
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IV. 

That  the  provisions  of  said  General  Maximum 
Price  Regulations  and  particularly  sec.  1499.2 
thereof  apply  to  the  sales  made  by  defendant. 

V. 

That  the  provisions  of  sec.  1499,158  of  Maximum 
Price  Regulation  188,  under  which  order  No.  4411 
was  issued  do  not  apply  to  any  sales  made  by  the 
defendant. 

Dated  this  24th  day  of  May,  1946. 

CLAUDE  McCOLT.OCH, 
Judge.  [19] 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  findings  and  conclu- 
sions is  hereby  accepted  in  Multnomah  County, 
Oregon,  this day  of  May,  1946,  by  receiv- 
ing a  copy  thereof,  duly  certified  to  as  such  by  John 
C.  Veatch,  Attorney  for  defendant. 

/s/  DON  EVA, 

Attorney  for  plaintiff. 

[Endorsed]:     Filed  May  24,  1946.  [20] 
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[Title  of  District  Court  and  Cause.] 

JUDGMENT 

The  Court,  having  made  and  filed  its  findings  of 
fact  and  conclusions  of  law  herein,  now  therefore, 
by  virtue  of  said  findings  and  conclusions  it  is 

Ordered,  adjudged  and  decreed  that  plaintiff  take 
nothing  by  this  action  and  that  defendant  go  here- 
of without  day. 

Dated  this  3rd  day  of  June,  1946. 

CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  June  3,  1946.  [21] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUBSTITUTION  OF 
PARTY  PLAINTIFF 

Comes  now  Paul  A.  Porter  by  his  counsel  and  re- 
spectfully requests  the  Court  that  aii  order  be 
entered  herein  substituting  him,  the  said  Paul  A. 
Porter,  as  party  plaintiff  herein  in  the  place  and 
stead  of  Chester  Bowles. 

This  motion  is  based  upon  the  affidavit  of  Howard 
Bergman,  one  of  the  attorneys  for  plaintiff,  which 
affidavit  is  hereunto  attached  and  by  this  reference 
thereto  made  a  part  hereof,  and  from  which  it  ap- 
pears that  the  said  Paul  A.  Porter  is  now  the  duly 
appointed,  qualified  and  acting  successor  in  office  to 
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the  said  Chester  Bowles  as  Administrator  of  the 
Office  of  Price  Administration,  that  there  is  sub- 
stantial need  of  continuing  and  maintaining  this 
cause,  and  that  the  said  Paul  A.  Porter  has  adopted 
and  continued  the  action  of  the  said  Chester  Bowles 
in  continuing  the  enforcement  of  law  averred  in 
this  cause  to  be  violated. 

Dated  this  23rd  day  of  August,  1946. 

/s/  HOWAED  BERGMAN, 

One  of  Attorneys  for  Plain- 
tiff. 

[Endorsed] :     Filed  Aug.  23,  1946.  [22] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
SUBSTITUTE  PARTY  PLAINTIFF 

State  of  Oregon, 

County  of  Multnomah — ss. 

1.  I,  Howard  Bergman,  being  first  duly  sworn 
depose  and  say: 

That  I  am  one  of  the  attorneys  for  the  plaintiff 
in  the  above-entitled  cause  and  make  this  affidavit 
on  behalf  of  Paul  A.  Porter,  supporting  his  motion 
to  be  substituted  as  party  plaintiff  herein. 

2.  Said  motion  is  based  upon  the  following 
grounds  and  reasons: 

a.  That  Chester  Bowles,  party  plaintiff  in  this 
action,  has  resigned  from  the  office  of  Administrator 
of  the  Office  of  Price  Administration,  and  that  his 
resignation  was  duly  accepted  and  the  said  Paul  A. 
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Porter,  whose  appointment  hy  the  President  for  the 
office  of  Administrator  was  confirmed  by  the  United 
States  Senate  on  February  21,  1946,  entered  upon 
his  duties  in  said  office  on  February  26,  1946.  That 
ever  since  said  last  mentioned  date  the  said  Paul 
A.  Porter  has  been  and  now  is  the  duly  appointed, 
qualified  and  acting  Administrator  of  the  Office  of 
Price  Administration. 

b.  That  there  is  substantial  need  of  continuing 
and  maintaining  this  cause  for  the  reason  that  the 
same  relates  to  the  present  and  future  discharge  of 
the  Office  of  Price  x\dministration  and  to  the  en- 
forcement of  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  and  as  extended  and  amended  by 
the  Emergency  Price  Control  Extension  Act  of  1946. 

c.  That  there  is  substantial  need  for  continuing 
and  maintaining  [23]  this  cause  for  the  further 
reason  that  the  subject  matter  thereof  consists  of 
violations  of  the  Emergency  Price  Control  Act  of 
1942  as  amended,  averred  by  plaintiff  to  be  made  by 
defendant,  and  that  said  Paul  A.  Porter  has  adopted 
and  continued  the  action  of  Chester  Bowles  in  that 
he,  the  said  Paul  A.  Porter,  is  continuing  the  en- 
forcement of  said  price  control  act  as  amended  and 
extended  as  aforesaid. 

d.  That  I  am  informed  and  believe,  and  there- 
fore state  the  fact  to  be  that  the  said  Paul  A.  Porter 
desires  to  continue  this  cause  by  appealing  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  judgment  entered  herein  on  June  3,  1946,  and 
has  directed  that  such  a})peal  be  taken,  as  appears 
from  the  dispatcJi  from  W.  B.  Wethei'all  to  W.  S. 
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Williams  dated  August  13,  1946,  a  copy  of  which 
is  hereinto  attached  marked  for  identification  "Ex- 
hibit A"  but  before  taking  such  appeal  must  be 
substituted  as  party  plaintiff  in  this  cause.  That 
immediately  upon  the  granting  of  an  order  making 
such  substitution  due  notice  of  appeal  will  be  given 
and  filed. 

Dated  this  23rd  day  of  August,  1946. 

/s/  HOWARD  BERGMAN. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  August,  1946. 

[Seal]        /s/  RICHARD  J.  BURKE, 

Notary  Public  for  Oregon. 
My  commission  expires  5/14/50. 


EXHIBIT  A 

246  PD  SF  8-13-46  418P 

W.  S.  Williams,  Actg  Dist  Enforcement  Atty 
OPA  PD 

Re  Porter  v.  Dashiel  dba  Aluminum  Fabricators. 
National  OfBce  Has  Instructed  That  Appeal  Be 
Taken.  Accordingly,  Please  File  Notice  of  Appeal 
And  Forward  Copy  To  Us  For  Transmittal  To 
Washington. 

W.  B.  WETHERALL, 

Regl  Litigation  Atty  OPA 
SF  DM  432P. 

Certified  to  be  a  true  copy. 

/s/HOWARD  BERGMAN.  [24] 
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State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Motion  of  Substitution 
is  hereby  accepted  in  MuUnomah  County,  this  .... 
day  of  August,  1946,  by  receiving  a  copy  thereof, 
duly  certified  to  as  such  by  Howard  Bergman,  one 
of  Attorneys  for  Plaintiff. 

/s/  JOHN  C.  VEATCH, 

Attorney  for  Defendants.  [25] 


[Title  of  District  Court  and  Cause.] 

CONSENT  TO  SUBSTITUTION  OF 
PARTY  PLAINTIFF 
Comes  nov/  the  above  named  defendant  and  con- 
sents that  an  order  may  be  entered  herein  substitut- 
ing Paul  A.  Porter,  the  Administrator  of  the  Office 
of  Price  Administration  as  joarty  plaintiff  in  the 
place  and  stead  of  Chester  Bowles. 

/s/  VEATCH  &  BRADSHAW, 
Attorneys  for  Defendant. 

[Endorsed]:     Filed  Aug.  23,  1946. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Consent  to  Substitution 
is  hereby  accepted  in  Multnomah  County,  Oregon, 
this  23rd  day  of  August,  1946,  by  receiving  a  copy 
thereof,  duly  certified  to  as  such  by  Veatch  &  Brad- 
shaw,  Attorneys  for  Defendant. 

/s/  HOWARD  BERGMAN, 

of  Attoruevs  for  Plaintiff. 
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[Title  of  District  Court  and  Cause.] 

ORDER  SUBSTITUTING  PARTY 
PLAINTIFF 

This  matter  coming  on  regularly  to  be  heard  upon 
motion  of  Paul  A.  Porter  to  be  substituted  as  party 
plaintiff  herein,  and  it  appearing  to  the  Court  that 
ever  since  February  26,  1946,  Paul  A.  Porter  has 
been  and  is  now  the  duly  appointed,  qualified,  and 
acting  successor  in  office  of  Chester  Bowles,  plain- 
tiff herein,  as  Administrator  of  the  Office  of  Price 
Administration  and  it  satisfactorily  appearing  to 
the  Court  from  the  affidavit  in  suj^port  of  said 
motion  that  there  is  substantial  need  for  continuing 
and  maintaining  this  cause,  and  it  further  appear- 
ing that  said  Paul  A.  Porter  intends  to  and  will 
appeal  as  provided  by  law  from  the  judgment  here- 
tofore entered  herein  but  must  first  be  substituted 
as  party  plaintiff;  and  the  Court  having  fully  con- 
sidered said  motion  and  having  found  that  sufficient 
cause  exists  for  the  granting  thereof,  and  being  at 
this  time  advised  in  the  premises,  it  is  therefore 

Considered  and  Ordered  that  Paul  A.  Porter, 
Administrator  of  the  Office  of  Price  Administra- 
tion be  and  hereby  is  substituted  as  party  plaintiff 
in  the  place  and  stead  of  Chester  Bowles. 

Dated  at  Portland,  Oregon  this  24th  day  of 
August,   1946. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed] :     Filed  Aug.  24,  1946.  [27] 


36  Paul  A.  Porter  vs. 

In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

No.  2994 

PAUL  A.  PORTER,  Administrator,  Office  of 
Price  Administration, 

Plaintiff, 

vs. 

EUGENE  DASHIEL,  doing  business  as  ALUMI- 
NUM FABRICATORS,  LAKE  GROVE, 
OREGON,  and  JOHN  DOE  and  JANE  DOE, 

Defendants, 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  plaintiff  above-named 
hereby  appeals  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
herein  on  June  3rd,  1946. 

/s/  W.  A.  STOCKMAN, 
/s/  HOWARD  BERGMAN, 

Of  Attorneys  for  Appellant. 

State  of  Oregon, 
County  of  Mulnomah — ss. 

Due  service  of  the  within  Notice  of  Apjoeal  is 
hereb}^  accepted  in  Multnomah  County,  Oregon, 
Wednesday,  this  28th  day  of  August,  1946,  by  re- 
ceiving a  copy  thereof,  duly  certified  to  as  such  by 
Howard  Bergman,  one  of  Attorneys  for  Plaintiff. 

/s/  JOHN  C.  VEATCH, 

Attorney  for  Defendant. 
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I  hereby  certify  that  the  foregomg  is  a  true,  full 
and  correct  copy  of  the  original  Notice  of  Appeal. 

/s/  HOWARD  BERGMAN. 

[Endorsed] :     Filed  Aug.  28,  1946.  [28] 


[Title  of  Distri<?t  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

Plaintiff-Appellant,  Paul  A.  Porter,  Adminis- 
trator, Office  of  Price  Administration,  hereby  desig- 
nates for  inclusion  in  the  record  on  appeal  taken  by 
Appellant  from  the  final  judgment  herein,  the  com- 
plete record  of  the  proceedings  and  evidence  in  the 
action,  including,  without  limitation,  the  following: 

1.  Complaint 

2.  Answer 

3.  Pre-trial  Order 

4.  Amended   Answer 

5.  Memorandum  Opinion 

6.  Findings  of  Fact  and  Conclusions  of  Law 

7.  Judgment 

8.  Transcript   of   Trial   Proceedings,   April   4, 
1946 

9.  Motion  for  Substitution  of  Party  Plaintiff 

10.  Consent  to  Substitution  of  Party  Plaintiff 

11.  Order  Substituting  Party  Plaintiff 
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12.  Notice  of  Appeal 

I2Y2.  Transcript  of  docket  entries. 

13.  This  Designation. 

Dated  at  Portland,  Oregon,  this  3rd  day  of  Octo- 
ber, 1946. 

HOWARD  BERGMAN, 

Of  Attorneys  for  Plaintiff- 
Appellant.  [29] 

State   of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Designation  of  Record 
is  hereby  accepted  in  Multnomah  County,  Oregon, 
this  3rd  day  of  October,  1946,  by  receiving  a  copy 
thereof,  duly  certified  to  as  such  by  Howard  Berg- 
man, of  Attorneys  for  Plaintiff  Appellant. 

/s/    JOHN  C.  VEATCH, 

Attorney   for   Defendant 
Appellee. 
[Endorsed]:  Filed  Oct.  3,  1946.  [30] 


[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 

Nov.  29,  1945 — Filed   complaint. 

Nov.  29,  1945 — Issued  summons — to  marshal. 

Dec.  3,  1945 — Filed  summons  with  marshal's  re- 
turn. 

Jan.  3,  1946 — Filed  answer  of  Deft.  Eugene 
Dashiel. 

Feb.  18,  1946 — Record  of  pre-trial  conference, 
order    striking   part    of    title    and 
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portion  of  complaint,  hearing  con- 
tinued to  Feb.  25.  Fee. 

Feb.  25,  19J:6— Set  for  pre-trial  for  Mar.  4.  Notice 
mailed. 

Mar.  4,  1946— Set  for  pre-trial  for  Mar.  18.  Notice 
mailed.  Fee. 

Mar.  25,  1946 — Record  of  pre-trial — con't.  to  April 
1.  Fee. 

April  1,  1946 — Entered  order  setting  for  trial  be- 
fore court  on  April  4,  1946 — 10 
a.m.  McC. 

April  2,  1946 — Pre-trial  order  submitted  to  J.  Mc- 
Colloch. 

April    2,  1946 — Issued  supoena  to  Don  Eva. 

April    3,  1946 — Filed  subpoena. 

April  4,  1946 — Entered  order  allowing  appearance 
Frank  Harrington  as  atty.  for  ptff. 
for  purposes  of  this  case ;  record  of 
trial  before  court,  order  allowing 
amendment  of  answer;  order  re- 
serving motion  of  deft,  to  dismiss, 
argument  on  merits  &  order  taking 
under  advisement.  McC. 

April    8,  1946 — Filed  amended  answer  of  deft. 

April  19,  1946 — Filed  memorandum  opinion.  Copies 
to  attys. 

April  25,  1936 — Entered  order  setting  for  further 
hearing  on  April  29,  1946 — 10  a.  m. 
attys.  notified  McC. 

April  30,  1946 — Entered  record  for  further  hearing, 
(discussion  of  procedure)  McC. 
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May  6,  1946 — Filed  written  opinion  (Judgment 
for  deft.). 

May  6,  1946 — Entered  order  to  prepare  Findings, 
Conclusions  &  Judgment.  Attys. 
notified.  McC. 

May  10,  1946— Filed  letter  from  O.  P.  A.  with 
copies  of  documents. 

May  24,  1946— Filed  Findings  of  Fact  &  Conclu- 
sions of  Law.  Notice  to  Attys.  McC. 

June  3,  1946 — Filed  &  entered  Judgment  for  deft, 
notice  to  attys.  McC. 

July  26,  1946 — Filed  transcript  of  trial  proceed- 
ings. 

Aug.  23,  1946 — Filed  notice  of  appearance  of  How- 
ard Bergman  as  attorney  for  plain- 
tiff. 

Aug.  23,  1946 — Filed  consent  to  substitution  of 
party  plaintiff. 

Aug.  23,  1946 — Filed  m.otion  for  substitution  of 
party  plaintiff. 

Aug.  24,  1946 — Filed  &  entered  order  substituting 
party  plaintiff.  McC. 

Aug.  28,  1946 — Filed  notice  of  appeal  by  plaintiff. 

Oct.      3,  1946 — Filed  designation  of  record. 

Oct.  4,  1946 — Filed  &  entered  order  allowing  plain- 
tiff to  Oct.  21,  1946  to  file  transcript 
on  appeal.  Leavy.  [32] 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do 
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liereby  certify  that  the  foregoing  pages  numbered 
from  1  to  32  inchisive,  constitute  the  transcript  of 
record  upon  the  appeal  from  a  judgment  of  said  court 
in  a  cause  therein  numbered  Civil  2994,  in  which  Paul 
A.  Porter,  Administrator,  Office  of  Price  Adminis- 
tration is  plaintiff  and  appellant  and  Eugene  Dashiel, 
doing  business  as  Aluminum  Fabricators,  Lake 
Grove,  Oregon  and  John  Doe  and  Jane  Doe,  are 
defendants  and  appellees;  that  said  transcript  has 
been  prepared  by  me  in  accordance  with  the  designa- 
tion of  contents  of  the  record  on  appeal  filed  by  the 
appellant  and  in  accordance  with  the  rules  of  Court ; 
that  I  have  compared  the  foregoing  transcript  with 
the  original  record  thereof  and  that  it  is  a  full,  true 
and  correct  transcript  of  the  record  and  proceedings 
had  in  said  Court  in  said  cause,  in  accordance  with 
the  said  designation,  as  the  same  appears  of  record 
and  on  file  at  my  office  and  in  my  custody,  except  the 
Ordei  on  Pre-Trial  which  was  not  filed  or  signed  but 
was  lodged. 

I  further  certify  that  I  have  enclosed  a  duplicate 
transcript  of  trial  proceedings. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  in  Portland, 
in  said  District,  this  18th  day  of  October,  1946. 

(Seal)  /s/  LOWELL  MUNDORFF, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Chief  Deputy.  [32] 
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[Endorsed]:  No.  11450.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Paul  A. 
Porter,  Administrator,  Office  of  Price  Administra- 
tion, Appellant,  vs.  Eugene  Dashiel,  doing  business 
as  Aluminum  Fabricators,  Appellee.  Transcript  of 
of  Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  District  of  Oregon. 

Filed  October  21,  1946. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


Ill  the  United  States  Circuit  Court  of  Appeals  in  and 
for  the  Ninth  Circuit 

No.  11,450. 

PAUL  A.  PORTER,  Administrator,  Office  of  Price 
Administration, 

Appellant, 

vs. 

EUGENE  DASHIEL,  doing  business  as  ALUMI- 
NUM FABRICATORS,  LAKE  GROVE, 
OREGON, 

Appellee. 

STATMENT  OF  POINTS  AND  DESIGNATION 
OF  RECORD  ON  APPEAL 

The  following  is  a  statement  of  points  upon  which 
the  api^ellant  will  rely  on  the  appeal  in  the  above 
entitled  matter. 

1.  The  court  erred  in  failing  to  find  that  the  de- 
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fendant  sold  cast  aluminum  griddles  in  excess  of  the 
maximum  prices  established  by  the  Administrator 
of  the  Office  of  Administration  in  Order  4411  issued 
under  Maximum  Price  Regulation  188  (F.  R.  Doc. 
45-16919,  filed  September  11,  1945,  10  F.  R.  11729). 

2.  The  Court  erred  in  concluding  as  a  matter  of 
law  that  the  provisions  of  Section  1499.158  of 
Maximum  Price  Regulation  188,  under  which  Order 
No.  4411  was  issued,  do  not  apply  to  any  of  the  sales 
made  by  the  defendant. 

3.  The  court  erred  in  concluding  as  a  matter  of 
law  that  the  defendant  did  not  violate  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  and  Maxi- 
mum Price  Regulation  188,  as  amended,  in  making 
the  sales  complained  of. 

4.  The  court  erred  in  denying  plaintiff's  prayer 
for  injunctive  relief. 

5.  The  court  erred  in  denying  plaintiff's  prayer 
for  damages. 

The  appellant  hereby  designates  the  following 
matters  to  be  printed  for  the  record  on  appeal : 

1.  Complaint  for  injunction  and  treble  damages. 

2.  Answer. 

3.  Amended  answer. 

4.  Opinion. 

5.  Findings  of  fact  and  conclusions  of  law. 

6.  Judgment. 


44  Paul  A.  Porter  vs. 

7.  Oi'dei'  substituting  party  plaintiff. 

8.  Notice  of  Appeal. 

9.  Designation  of  record  for  transmittal  to  the 
Ninth  Circuit  Court  of  Appeals. 

10.  Order  extending  time  for  filing  transcript. 

11.  This  Statement  of  Points  and  Designation  of 
Record  on  Appeal. 

/s/  WILLIAM  B.  WETHERALL, 

Regional  Litigation  Attorney, 
Office    of    Price    Administra- 
tion, 47  Kearny  Street, 
San  Francisco  8,  California. 

[Endorsed] :  Filed  Oct.  24,  1946. 
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In  the  District  Court  of  tlie  United  States 
for  the  District  of  Oregon 

No.  Civ.  2994 

CHESTER    BOWLES,    Administrator,    Office    of 
Price  Administration, 

Plaintiff, 

vs. 

EUGENE   DASHIEL,   d/b/a  ALUMINUM 
FABRICATORS,  Lake  Grove,  Oregon, 

Defendant. 

OPINION 

Prior  to  the  events  chronicled  here,  Dashiel,  the 
defendant,  was  employed  by  Inca  Metals  Products 
Corp.  as  sales  manager.  The  firm  manufactured 
aluminum  griddles  and  had  sold  some  before  1942 
for  use  in  CCC  camps  for  $7.50  each.  Organizing 
the  Aluminum  Fabricators  in  March,  1945,  Dashiel 
bought  the  griddle  part  of  Inca's  business  and 
claims  the  right  as  transferee  to  charge  Inca's  pre- 
war price.  However,  due  to  increased  production 
and  sales,  the  present  price  is  $2.25  at  the  factory 
at  Lake  Grove,  near  Portland,  Oregon,  freight 
prepaid. 

The  Oregon  District  office  of  OPA  appears  to 
have  doubted  the  validity  of  Dashiel 's  claim  to 
transferee  rights,  and  insisted,  so  Dashiel  testified, 
on  threat  of  dire  measures,  including  prosecution, 
that  he  file  for  a  price  under  the  ''Fourth  Pricing 
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Method",  wliicli  is  the  method  for  pricing  articles 
that  were  not  in  use  in  March,  1942,  or  at  an  earlier 
date.  This  Dashiel  did  on  July  24,  1945,  without 
waiving  his  claim  to  transferee  rights.  The  appli- 
cation was  filed  in  the  Portland,  Oregon,  district 
office  of  OPA,  and  all  prior  negotiations,  oral  as 
well  as  written,  were  with  the  district  office. 
Dashiel 's  Fourth  Method  application  was  forwarded 
to  the  Price  Administrator  in  Washington,  but  the 
prior  correspondence  with  the  district  office  was 
not  forwarded,  nor  was  any  statement  sent  to 
Washington  which  show^ed  that  Dashiel  claimed 
transferee  rights. 

Pursuant  to  the  application,  the  Administrator 
made  an  order  September  11,  1945,  fixing  the  price 
of  $2.00  per  griddle  with  certain  Aariances,  freight 
prepaid.  The  order,  which  w-as  made  retroactive, 
contained  no  reference  to  Dashiel 's  claim  of  trans- 
feree rights;  nor,  as  stated,  did  Administrator 
Bowles,  who  signed  the  order,  know  that  such  claim 
had  been  made  to  the  district  office. 

This  action  is  for  forty  thousand  dollars  approxi- 
mately, three  times  the  amount  of  alleged  over- 
charges (the  difference  between  $2.25  and  $2.00  per 
griddle),  on  sales  made  during  the  year  preceding 
the  date  of  filing  the  complaint,  November  29,  1945. 
An  injunction  is  also   asked. 

Early  History  of  the  Case 

Counsel  had  agreed  before  Judge  Fee  on  the  form 
of   a    pre-trial   order   to   the   effect   that   the   sole 
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question  for  determination  v/as  wlietlier  Dasliiel 
had  transferee  rights.  The  day  of  the  trial,  which 
fell  to  me  because  of  Judge  Fee's  absence  on  account 
of  an  ui3-State  term,  OPA  resident  counsel,  a  sound 
and  trusted  lawyer,  asked  to  be  relieved  of  the 
stipulation  on  the  ground  that  other  OPA  counsel 
insisted  that  a  trial  as  to  the  validity  of  defend- 
ant's claim  to  transferee  rights  would  amount  to 
questioning  the  validity  of  the  order  of  September 
11,  1945,  contrary  to  Sec.  204  (d)  of  the  Price 
Control  Act. 

I  granted  local  counsel's  request  to  be  relieved 
from  the  stipulation,  and  it  developed  at  the  trial 
that  other  counsel  (who  was  permitted  to  appear 
specially)  took  the  position  that,  in  making  the 
order  of  September  11,  the  Administrator  had  con- 
sidered and  rejected  defendant's  claim  to  transferee 
rights. 

Counsel  for  the  defendant,  on  the  other  hand, 
contended  that  defendant  was  not  questioning  the 
validity  of  the  Administrator's  order.  He  questioned 
only  its  applicability,  he  said.  His  client,  he  con- 
tended, had  always  claimed  transferee  rights  and 
had  not  waived  the  claim  by  applying,  under  duress, 
for  a  price  under  the  Fourth  Pricing  Method,  which 
applied  only  to  new  articles  manufactured  for  the 
first  time  since  1942. 

The  Trial 

At  the  trial  plaintiff  introduced  the  order  of 
September  11,   and  proved  by   defendant  that  he 
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had  made  sales  during  the  jjeriod  covered  by  the 
complaint  above  the  ceiling  fixed  by  the  order. 
Defendant  in  his  own  behalf  testified,  over  objec- 
tion, to  the  circumstances  under  which  he  acquired 
Inca's  griddle  lousiness,  claiming  thereby  to  have 
acquired  the  right  under  the  regulations  to  Inca's 
1942  ceiling  price. 

Consistent  with  his  revised  theory  of  the  case, 
plaintiff  offered  no  testimony  to  dispute  defend- 
ant's claim  that  he  had  acquired  transferee  rights 
and  continued  to  insist  that,  whether  or  not  the 
defendant  was  entitled  to  transferee  rights,  could 
not  be  inquired  into,  in  view  of  the  order  of 
September  11,  1945. 

My  View 

It  seems  plain  to  me  that  Administrator  Bowles 
cannot  be  said  to  have  passed  on  something,  which 
not  only  was  not  presented  to  him,  but  about  which 
he  knew  nothing.  The  most  that  has  been  held,  in 
deference  to  the  oft-repeated  claim  that  "intolerable 
procedural  burdens"  should  not  be  imposed  on  the 
Price  Administrator,  is  that  the  Administrator 
need  not  give  oral  hearings,  though  requested,  but 
it  has  not,  so  far  as  I  know,  ever  before  been  urged 
that  the  Administrator  could  wipe  out  a  claim  on 
which  the  existence  of  a  business  depends,  without 
at  least  having  before  him  and  considering  the  docu- 
ments presented  in  support  of  the  claim;  and  I 
would  not  expect  Administrator  Bowles  to  maintain 
that  such  had  been  his  intention  in  making  the 
order.  If  there  were  any  doubt  about  this,  I  would 
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insist    on    having    the    Administrator's    deposition 
taken. 

Origin  of  This  Case 

I  cannot  leave  this  case  without  comment  on  its 
origin.  It  is  one  of  a  series  of  obviously  punitive 
actions  for  which  a  (one  time)  influential  source 
in  the  district  OPA  office  is  responsible,  as  the 
papers  on  file  v;ith  us  show.  We  have  had  in  the 
court  a  number  of  cases  of  that  origin.  Nearly 
always  the  defendants  were  people  of  moderate, 
sometimes  of  small  means.  In  all  of  these  cases  the 
full  penalty  permissible  under  the  statute  was 
demanded.  When  reasonable  settlements  were  of- 
fered, they  were  rejected  arrogantly.  In  one  case 
a  widow  woman,  having  the  added  burden  of  a 
paralytic  brother,  was  pursued  relentlessly.  Not 
only  was  no  sympathy  with  the  problems  of  the 
defendants  ever  shown,  the  methods  employed  in 
prosecuting  the  cases  evinced  a  total  lack  of  under- 
standing of  the  principles  of  American  justice.  The 
cases,  and  others,  constitute  a  discreditable  chapter 
in  law  enforcement.  They  weaken  the  respect  of  the 
citizen  for  all  law  enforcement.  They  undermine 
the  citizen's  faith  in  his  Government. 

For  the  reasons  earlier  stated,  judgment  in  this 
case  will  be  for  the  defendant. 

Dated  this  6th  day  of  May,  1946. 

CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]:  Filed  May  6,  1946. 
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United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  copy  of  Opinion,  in  Civil 
2994,  Chester  Bowles,  Adm.  OPA  vs.  Eugene 
Dashiel,  d/b/a  Aluminum  Fabricators,  Lake  Grove, 
Oregon,  has  been  by  me  compared  with  the  original 
thereof,  and  that  it  is  a  correct  transcript  there- 
from, and  of  the  whole  of  such  original,  as  the 
same  appears  of  record  and  on  file  at  my  office  and 
in  my  custody. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  at  Portland,  in 
said  District,  this  19th  day  of  February,  1947. 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Chief  Deputy  Clerk. 
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[Endorsed]:  No.  11450.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Philip  B. 
Fleming,  Temporary  Controls  Administrator,  Ap- 
pellant, Ys.  Eugene  Dashiel,  doing  business  as 
Aluminum  Fabricators,  Appellee.  Supplemental 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Oregon. 

Filed  February  21,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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No.  11,450 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Philip  B.  Fleming,  Temporary  Controls  | 

Administrator,  | 

Appellant,  \ 

vs.  I 

Eugene  Dashiel,  doino-  business  as  Alumi-  | 

num  Fabricators,  I 

Appellee.  I 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 

BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  by  tlie  Temporary  Controls  Ad- 
ministrator from  a  judgment  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  entered 
June  3,  1946,  giving  judgment  for  the  defendant  (R. 
30)  in  an  action  for  statutory  damages  and  injunctive 
relief,  under  Sections  205  (a)  and  (e)  of  the  Emer- 
gency Price  Control  Act,  as  amended,  56  Stat.  23,  765, 
58  Stat.  632,  59  Stat.  306,  50  U.S.C.  App.  Supp.  V, 
Sees.  901  et  seq.  (hereinafter  referred  to  as  the  Act). 
Notice  of  appeal  was  filed  by  the  plaintiff  on  August 


28,  1946.  (R.  36.)  Jurisdiction  of  the  District  Court 
was  invoked  under  Section  205  (a)  and  (e)  of  the 
Act  (R.  3)  and  of  this  Court  under  Section  128  of  the 
Judicial  Code  (28  U.S.(\  Sec.  225). 


STATEMENT  OF  THE  CASE. 

The  Inca  Metals  Company  is  a  manufacturer  of 
cooking  griddles.  It  makes  its  own  aluminum  cast- 
ings and  grinds  and  polishes  them  to  make  the  finished 
product.  The  defendant,  who  was  an  employee  of 
Inca,  purchased  some  of  their  grinding  and  polishing 
equipment,  and  went  into  business  for  himself,  pur- 
chasing castings  from  Inca  and  others,  and  selling 
them  at  Inca's  ceiling  prices. 

Maximum  Price  Regulation  No.  188'  (hereinafter 
referred  to  as  MPR  188)  provided  for  establishment 
of  maximum  prices  by  reference  to  the  base  period 
experience  of  the  seller.  If  he  had  sold  the  same  or  a 
closely  similar  commodity  in  March,  1942,  his  ceiling 
was  to  be  the  highest  price  charged  the  same  class  of 
customers  at  that  time.  If  he  sold  a  comparable  com- 
modity in  the  base  period,  a  formula  was  provided  by 
which  the  price  charged  for  the  comparable  com- 
modity could  be  converted  to  a  ceiling  price  for  the 
new  item.  If  he  did  not  sell  a  similar  or  comparable 
commodity.  Section  1499.158  of  MPR  188  ])rovided 
that  his  price  was  to  be  one  ''in  line  with  the  level  of 
Maximum  Prices  established  by  this  Maximum  Price 
Regulation  No.  188,"  and  was  to  be  determined  by 


^Applicable  portions  of  which  are  reprinted,  p.  iv,  infra. 


the  Office  of  Price  Administration  pursuant  to  an  ap- 
plication which  the  seller  was  required  to  make  before 
offering  the  article  for  sale.  However,  if  the  seller 
was  a  transferee  of  the  business  of  one  who  had  sold 
during  the  base  period  then,  under  Section  1499.5  of 
the  General  Maximum  Price  Regulation  (incorpo- 
rated by  reference  into  MPR  188  by  Section  1499.151 
thereof),  the  transferor's  ceiling  price  became  that  of 
the  transferee. 

The  defendant  had  not  been  in  business  during  the 
base  period.  He  proceeded  to  sell  at  Inca's  ceiling 
prices,  making  no  application  under  Section  1499.158 
of  MPR  188  to  the  Office  of  Price  Administration  for 
a  ceiling  price  for  himself.  After  making  many  such 
sales,  at  the  request  of  the  local  OPA  office,  he  made 
an  application,  and  an  ''in  line"  price  was  determined 
by  the  OPA  and  promulgated  in  Order  No.  4411.10 
Federal  Register  11729,  issued  September  11,  1945. 
These  prices  were  lower  than  those  at  which  the  de- 
fendant had  been  selling.  Nevertheless,  he  continued 
to  sell  at  higher  i^rices,  apparently  contending  that  he 
was  a  true  transferee  of  Inca  and  that  he  was  entitled 
to  treat  Order  No.  4411  as  invalid  and  use  Inca's 
prices  as  his  maximum.  This  action  was  brought  by 
the  OPA  for  statutory  damages  and  injunctive  relief. 
A  pre-trial  order  was  entered  into,  setting  forth  as  the 
principal  issue  in  controversy  the  question  whether 
the  defendant  was  a  transferee  of  Inca's  business.  At 
the  outset  of  the  trial,  however,  OPA  counsel  in- 
formed the  Court  that  this  understanding  had  been 
erroneous,  and  that  the  issue  of  whether  the  defend- 
ant  was   Inca's  transferee   went   to   the   validitv   of 


Order  No.  4411,  and  the  Court  vacated  the  pre-trial 
order.  (See  Supplemental  Record.)  The  defendant 
continued  to  contend  that  the  issue  of  whether  he  was 
a  transferee  was  relevant,  and  introduced  evidence  to 
that  effect.  The  Court  found  that  the  defendant  was 
such  a  transferee  and  entered  judgment  in  his  favor. 
From  this  judgment,  this  Appeal  has  been  taken.  In 
the  light  of  the  subsequent  decontrol  of  the  commod- 
ities involved,  the  Administrator  no  longer  seeks  in- 
junctive relief,  but  desires  reversal  of  the  judgment 
of  the  Court  below  in  so  far  as  it  denies  him  recovery 
of  statutory  damages,  under  Section  205  (e)  of  the 
Act. 


SPECIFICATION  OF  ERRORS. 

1.  The  Court  erred  in  failing  to  find  that  the  de- 
fendant sold  cast  aluminum  griddles  in  excess  of  the 
maximum  prices  established  by  the  Administrator  of 
the  Office  of  Price  Administration  in  Order  4411  is- 
sued under  Maximum  Price  Regulation  188  ( F.R.  Doc. 
45-16919,  filed  September  11,  1945,  10  F.R.  11729). 

2.  The  Court  erred  in  concluding  as  a  matter  of 
law  that  the  provisions  of  Section  1499.158  of  Maxi- 
mum Price  Regulation  188,  under  which  Order  No. 
4411  was  issued,  do  not  apply  to  any  of  the  sales  made 
by  the  defendant. 

3.  The  Court  erred  in  concluding  as  a  matter  of 
law  that  the  defendant  did  not  violate  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  and  Maximum 


Price  Regulation  188,  as  amended,  in  making  the  sales 
complained  of. 

4.  The  Court  erred  in  denying  plaintiff's  prayer 
for  injunctive  relief. 

5.  The  Court  erred  in  denying  plaintiff's  prayer 
for  damages. 


ARGUMENT. 

The  Court  below,  in  holding  that  the  appellee  was  a 
transferee  of  the  Inca  Metals  Company  and  thereby 
took  over  the  ceiling  prices  of  the  latter,  necessarily 
held  invalid  the  Price  Administrator's  Order  No. 
4411.  Maximum  Price  Regulation  188  authorized  the 
issuance  of  individual  dollars-and-cents  pricing  Orders 
only  when  no  automatic  pricing  methods,  dependent 
on  base  i)eriod  sales  prices,  could  be  used.  If  the 
appellee  could  use  the  base  prices  of  Inca  as  his  ceil- 
ing, the  Regulation  did  not  authorize  the  issuance  of 
Order  No.  4411.  If  so,  that  Order  is  invalid.-  But 
any  determination  by  the  Court  below  that  Order  No. 
4411  was  invalid  was  beyond  the  jurisdiction  of  that 
Court.  Section  204(d)  of  the  Emergency  Price  Con- 
trol Act  denies  jurisdiction  to  consider  the  validity  of 
pricing  Regulations  or  orders  to  any  Court  other  than 
the  Emergency  Court  of  Appeals.  Yak  us  v.  United 
States,  321  U.S.  414,  64  S.  Ct.  660;  Boivles  v.  Willing- 


-The  OPA  does  not  concede  that  the  appellee  is  the  transferee 
of  Inca.  It  is  prepared  to  introduce  evidence  establishing  its 
position — but  not  before  a  court  without  jurisdiction  to  resolve 
the  issue  upon  which  that  evidence  bears,  nanielj^,  the  validity  of 
Order  4411. 
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ham,  321  U.S.  503,  64  S.  Ot.  641;  Taylor  v.  United 
States,  142  F.  (2d)  808  (CCA.  9),  cert,  denied,  323 
U.S.  723,  6e5  S.  Ct.  56;  Rosenstveig  v.  United  States, 
144  F.  (2d)  30  (€.CA.  9),  cert,  denied,  323  U.S.  764, 
65  S.  Ct.  117;  Taylor  v.  Bowles,  147  F.  (2d)  824 
(CCA.  9). 

The  appellee  contended  in  the  Court  below  that 
Order  No.  4411  was  not  applicable.  This  Order,  how- 
ever, was  directed  specifically  to  the  defendant  and 
covered  the  precise  articles  involved  in  this  action. 
There  was  no  room  for  interpretation  of  the  Order 
or  for  any  contention  of  inapplicability,^  and  in  fact 
the  Court  below  did  not  hold  it  to  be  inapplicable  but 
nevertheless  declined  to  enforce  it.  Such  a  refusal  to 
enforce  Order  No.  4411  is  of  course  tantamount  to  a 
declaration  of  its  invalidity.  If  a  Court  were  em- 
powered to  ignore  or  refuse  to  give  effect  to  an  ap- 
plicable order,  the  exclusive  jurisdiction  provisions  of 
Section  204  (d)  of  the  Act  would  be  meaningless. 

Nor  can  the  incidence  of  Order  No.  4411  be  evaded 
in  the  guise  of  declaring  Section  1499.158  of  MPR 
188,  pursuant  to  which  it  was  issued,  inapplicable. 
Where  an  enforcement  action  is  based  directly  on  the 
Regulation,  its  interpretation  and  applicability  are  of 
course  matters  for  the  enforcement  Court;  but  where 


^A  similar  attempt  to  evade  the  exehisive  jurisdiction  provisions 
oi'  Section  204  (d)  of  the  Act  was  rejected  by  the  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  in  Bowles  v.  America7i  Brewerxj 
Co.,  146  F.  (2d)  842,  as  follows:  "It  is  argued  that  the  Regulation 
should  be  construed  as  not  applicable  to  malt  syrup.  *  *  *  Since 
the  Regulation  covers  all  commodities  not  excepted  from  its  pro- 
visions and  malt  sjTup  is  not  excepted,  the  question  raised  by  Ithis 
argument  is  simply  whether  the  regulation  is  valid  as  applied  to 
malt  syrup,  a  question  of  which  the  Emergency  Court  of  Appeals 
lias  exclusive  jurisdiction."    (Italics  supplied.) 
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the  claim  is  based  upon  sales  in  excess  of  prices  estab- 
lished by  an  Order  issued  under  the  Regulation,  the 
interpretation  of  only  the  Order  is  before  the  Court. 
The  applicability  of  the  Regulation  under  which  the 
Order  is  issued  is  not  a  question  for  the  enforcement 
Court  to  consider,  for  if  that  Court  determines  that 
the  Regulation  is  inapplicable,  it  must  perforce  de- 
clare the  Order  to  be  invalid.  Section  204  (d)  is  as 
applicable  to  issues  of  whether  Order  No.  4411  was 
authorized  by  MPR  188  as  it  is  to  questions  of  the 
statutory  or  constitutional  validity  of  either  Order  No. 
4411  or  MPR  188.  Martini  v.  Porter,  157  F.  (2d)  35 
(CCA.  9),  petition  for  certiorari  filed  December  23, 

1946;  Porter  v.  Senderowitz,  F.  (2d)  ,  4  OPA 

Op.  &  Dec.  2482  (CCA.  3,  Aug.  19,  1946),  petition 
for  certiorari  filed  Nov.  8,  1946;  Porter  v.  Eastern 

Sugar  Associates,  (2d)   ,  5  OPA  Op.  &  Dec. 

2186  (CCA.  4,  Jan.  6,  1947). 

In  Porter  v.  Eastern  Sugar  Associates,  supra,  an 
individual  pricing  Order,  quite  similar  to  Order  No. 
4411  in  the  instant  case,  was  not  applied  by  the  Dis- 
trict Court  in  a  treble-damage  action,  on  the  ground 
that  the  clause  of  the  General  Maximum  Price  Regu- 
lation pursuant  to  which  the  Order  had  been  issued 
was  not  applicable  to  Puerto  Rico,  where  the  sale  in 
question  had  taken  place.  This  decision  was  reversed 
on  appeal,  the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  holding  that  this  determination  of  in- 
applicability of  the  basic  Regulation  constituted  an 
invalidation  of  an  individual  pricing  order  (which 
specifically  covered  a  Puerto  Rico  transaction),  and 
that  this  was  a  determination  beyond  the  competence 
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of  the  District  Court.  An  analogous  situation  is  one  in 
which  it  is  claimed  that  the  statute  itself  is  inapplica- 
ble though  tlie  Regulation  is  clearly  applicable.  There 
too,  it  has  been  held  that  this  contention  raises  a  ques- 
tion of  the  validity  of  the  Regulation  (i.e.,  its  authori- 
zation under  the  Statute)  within  the  meaning  of  Sec- 
tion 204  (d).  As  the  Supreme  Court  has  said,  the 
Court  in  an  enforcement  suit  "would  not  i)ass  on  the 
statutory  authority  of  the  Administrator  to  promul- 
gate the  Regulation."  (Case  v.  Bowles,  327  U.S.  92, 
98,  66  S.  Ct.  438,  441.)  The  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  similarly  observed:  "The  fur- 
ther contention  is  made  that  Texas  is  not  bound  to 
yield  to  the  Regulation  because  the  underlying  Act 
of  Congress  does  not  apph^  to  it.  This  seems  to  be 
the  equivalent  of  saying  that  the  Regulation  is  in- 
valid *  *  *"  Botvles  V.  Texas  Liquor  Control  Board, 
148  F.  (2d)  265,  266  (C.C.A.  5).  See  also,  to  the 
same  effect:  Boivles  v.  Wheeler,  152  F.  (2d)  34,  38 
(C.C.A.  9),  cert,  denied  326  U.S.  775,  66  S.  Ct.  265 
(whether  the  Act  "applied"  to  certain  log  booming 
and  rafting  services)  ;  Cullen  v.  Botvles,  148  F.  (2d) 
621,  624  (C.C.A.  2)  (whether  the  Act  "applied"  to  a 
Chapter  X  bankruptcy  trustee) ;  Reeves  v.  Bowles, 
151  F.  (2d)  16  (App.  D.  C),  cert,  denied,  326  U.S. 
781,  QQ  S.  Ct.  336  (whether  the  exemption  in  the  Act 
for  common  carriers  "applied"  to  certain  taxicab 
companies). 

Likewise,  the  Emergency  Court  of  Aj)peals  itself 
has  held,  where  an  individual  order  under  one  section 
of  a  Regulation  was  attacked  on  the  ground  that  a 
prior,  automatic  section  of  the  Regulation  applied  in- 


stead,  that  such  attack  raised  an  issue  of  the  validity 
of  the  individual  order,  so  as  to  come  within  its  juris- 
diction over  that  issue  under  Section  204  (d).  Pacific 
Gas  Co.  V.  Bowles,  153  F.  (2d)  453.  And  that  Court 
has  similarly  held  that  where  it  is  contended  that  the 
general  Regulation  does  not  apply  to  a  given  product, 
this  raises  an  issue  of  the  validity  of  the  specific 
Order  issued  under  the  Regulation,  and  hence  confers 
jurisdiction  imder  Section  204  (d)  upon  that  Couii:. 
Coiiklin  Pen  Co.  v.  Bowles,  152  F.  (2d)  764. 

In  short,  when  an  OPA  enforcement  action  is  based 
upon  the  claun  that  sales  were  made  at  prices  in  ex- 
cess of  those  determined  directly  by  a  section  of  a 
Maximum  Price  Regulation,  the  construction  and  ap- 
plicability of  that  Regulation  are  matters  for  the  de- 
termination of  the  enforcement  Courts,  though  its 
validity  is  not.  But  where  an  individual  maximum 
pricing  order  has  been  issued  pursuant  to  a  section 
of  a  Regulation,  which  section  does  not  itself  estab- 
lish dollars-and-cents  maximum  prices  but  calls  for 
their  determination  in  dollars  and  cents  only  by  means 
of  the  individual  Order,  it  is  only  the  Order  itself 
which  may  be  interpreted,  and  the  Court  may  not 
consider  the  applicability  of  the  Regulation  under 
which  it  was  issued,  if  the  effect  thereof  will  be  to 
declare  the  individual  Order  invalid. 


CONCLUSION. 

The  appellee  sold  at  prices  which  uncontroverted 
evidence  showed  to  be  higher  than  those  designated  as 
maximum  prices  in   an  Order  specifically  applicable 
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to  his  sales.  The  Emergency  Price  Control  Act  con- 
fers a  right  in  the  Administrator  to  damages  based 
upon  such  overceiling  sales.  The  Court  below  refused 
to  award  such  damages.  To  carry  out  the  mandate 
of  the  Act,  it  is  respectfully  submitted  that  the  judg- 
ment of  the  Court  below  nuist  be  reversed. 


Dated,  February  24, 1947. 


WlLLIA^I  E.  ReMY, 

Deputy  Commissionor  for  Enforcement, 

David  London, 

Director,  Litigation  Division, 

Samuel  Mermin, 

Solicitor,  Litigation  Division, 

Albert  J.  Rosenthal, 

Special  Appellate  Attorney, 

Office  of  Price  Administration. 
Office  of  Temporary  Cojitrols, 
Washington  25,  D.  C. 


William  B.  Wetherall, 

Regional  Litigation  Attorney, 

Francis  E.  Harrington, 

Chief,  Sugar  Enforcement  Branch, 

Cecil  F.  Poole, 

Chief,  Briefing  ami  Appellate  Unit, 

San  Francisco  Regional  Office 
Office  of  Price  Aclmini  strati  on 
Office  of  Temporarg  Controls 
47  Kearny  Street, 
San  Francisco,  California. 
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Appendix 

STATUTES  AND  REGULATIONS  INVOLVED. 

1.  The  Emergency  Price  Control  Act  of  1942,  as 
amended  (56  Stat.  23,  765,  58  Stat.  632,  59  Stat.  306, 
50  U.  S.  C.  App.  Supp.  Y.  Sees.  901  et  seq.). 

Section  204(d) : 

*  *  *  The  Emergency  Court  of  Appeals,  and  the 
Supreme  Court  upon  review  of  judgments  and  orders 
of  the  Emergency  Court  of  Appeals,  shall  have  exclu- 
sive jurisdiction  to  determine  the  validity  of  any 
regulation  or  order  issued  under  section  2,  of  any 
price  schedule  effective  in  accordance  with  the  provi- 
sions of  section  206,  and  of  any  ijrovision  of  any 
such  regulation,  order,  or  i^rice  schedule.  Except  as 
provided  in  this  section,  no  court,  Federal,  State,  or 
Territorial,  shall  have  jurisdiction  or  power  to  con- 
sider the  validity  of  any  such  regulation,  order,  or 
price  schedule,  or  to  stay,  restrain,  enjoin,  or  set 
aside,  in  whole  or  in  part,  any  provision  of  this  Act 
authorizing  the  issuance  of  such  regulations  or  orders, 
or  making  effective  any  such  jnice  schedule,  or  any 
provision  of  any  such  regulation,  order,  or  price 
schedule,  or  to  restrain  or  enjoin  the  enforcement  of 
any  such  provision. 

(Section  205(e): 

If  any  jjerson  selling  a  commodity  violates  a  regu- 
lation, order,  or  price  schedule  prescribing  a  maxi- 
mum price  or  maximum  prices,  the  i^erson  who  buys 
such  commodity  for  use  or  consumption  other  tlian 
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in  the  course  of  trade  or  business  may,  within  one 
year  from  the  date  of  the  occurrence  of  the  violation, 
except  as  hereinafter  provided,  bring  an  action 
against  the  seller  on  account  of  the  overcharge.  In 
such  action,  the  seller  shall  he  liable  for  reasonable 
attorney's  fees  and  costs  as  determined  by  the  court, 
plus  tvhichever  of  the  following  sums  is  the  greater: 
(1)  Such  amount  not  more  than  three  times  the 
amount  of  the  overcharge,  or  the  overcharges,  upon 
which  the  action  is  based  as  the  court  in  its  discre- 
tion may  determine,  or  (2)  an  amount  not  less  tJvan 
$25  nor  more  than  $50,  as  the  court  in  its  discretion 
may  determine:  Provided,  however.  That  such 
amount  shall  be  the  amount  of  the  overcharge  or  over- 
charges or  'f25,  whichever  is  greater,  if  the  defendant 
proves  that  the  violation  of  the  regulation,  order,  or 
price  schedule  in  qiiestioyi  was  neither  wilfull  nor  the 
result  of  failure  to  take  practicable  precautions 
against  the  occurrence  of  the  violation.^^  For  the  jjur- 
poses  of  this  section  the  payment  or  receipt  of  rent 
for  defense-area  housing  accommodations  shall  be 
deemed  the  buying  or  selling  of  a  commodity,  as  the 
case  may  be;  and  the  word  ^'overcharge''  shall  mean 
the  amount  by  which  the  consideration  exceeds  the 
applicable  maximum  price.'"^-    If  any  person  selling  a 


■"As  amended  by  sec.  108  (b)  of  Stabilization  Extension  Act  of 
1 944.   Fornier-ly  read,  in  place  of  italicized  language : 

"*  *  *  bring  an  action  either  for  $50  or  for  treble  the  amount 
by  which  the  consideration  exceeded  the  applicable  maximum 
price,  whichever  is  the  greater,  plus  reasonable  attorney's  fees 
and  costs  as  determined  by  the  court." 

•''-Added  by  sec.  108  (b)  of  Stabilization  Extension  Act  of  1944. 
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commodity  violates  a  regulation,  order,  or  price  sched- 
ule prescribing  a  maximum  price  or  maximum  prices, 
and  the  buyer  either  fails  to  institute  an  action  under 
this  subsection  tvithin  thirtij  days  from  the  date  of 
the  occurrence  of  the  violation  or  is  not  entitled  for 
any  reason  to  bring  the  action,  the  Administrator 
may  institute  such  action  on  behalf  of  the  United 
States  within  such  one-year  period.  If  such  action  is 
instituted  by  the  Administrator,  the  buyer  shall  there- 
after be  barred  from  bringing  an  action  for  the  same 
violation  or  violations.  Any  laction  under  this  sub- 
section by  either  the  buyer  or  the  Administrator,  as 
the  case  may  be,  may  be  brought  in  any  court  of  com- 
petent jurisdiction.  A  judgment  in  an  action  for 
damages  under  this  subsection  shall  be  a  bar  to  the 
recovery  under  this  subjection  of  miy  damages  in  any 
other  action  against  the  same  seller  on  account  of 
sales  made  to  the  same  purchaser  prior  to  the  insti- 
tution of  the  action  in  which  such  judgment  was  ren- 
der ed.^^  [The  amendment  mads  by  subsection  (b), 
insofar  as  it  relates  to  actions  by  buyer's  or  actions 
which  may  be  brought  by  the  Administrator  only 
after  the  buyer  has  failed  to  institute  an  action  within 
thirty  days  from  the  occurrence  of  the  violation,  shall 


33 As  amended  by  sec.  108  (b)  of  StabiUzation  Extension  Act 
of  1944.     Formerly  read,  in  place  of  italicized  language : 

"*  *  *  is  not  entitled  to  bring  suit  or  action  under  this  sub- 
section, the  Administrator  may  bring  such  action  under  this  sub- 
section on  behalf  of  the  United  States.  Any  suit  or  action  under 
this  subsection  may  be  brought  in  any  court  of  competent  juris- 
diction, and  shall  be  instituted  within  one  year  after  delivery 
is  completed  or  rent  is  paid.  The  provisions  of  this  subsection 
shall  not  take  effect  until  after  the  expiration  of  six  months  from 
the  date  of  enactment  of  this  Act." 
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be  applicable  only  tvilii  respect  to  violations  occurring 
after  the  date  of  enactment  of  this  Act.  In  other  cases, 
such  amendments  shall  be  applicable  with  respect  to 
p^^oceedings  pending  on  the  date  of  enactment  of  this 
Act  and  tvith  respect  to  proceedings  instituted  there- 
after.Y"^ 

2.  Maximum  Price  Regulation  No.  188,  as  amended 
through  September  11,  1945  (10  F.  R.  9109) : 

§  1499.151  Applicabiliti/  of  the  General  Maximum 
Price  Regulation.  The  i)rovisions  of  §§  1499.1  to 
1499.3,  inchisive,  and  §  1499.18,  of  the  General  Maxi- 
mum Price  Regulation  shall  not  ajjply  to  sales  or 
deliveries  by  manufacturers  of  certain  consumers' 
goods  set  forth  in  §  1499.166,  Appendix  A,  of  this 
Maximum  Price  Regulation  No.  188.  All  other  sec- 
tions of  the  General  Maximum  Price  Regulation,  to- 
gether with  existing  and  subsequent  amendments  and 
supplementary  regulations,  shall  apply  to  sales  and 
deliveries  by  such  manufacturers,  and  are  hereby  in- 
corporated by  reference  into  this  Maximum  Price 
Regulation  No.  188. 

§  1499.152  Prohibition  against  dealing  in  certain 
articles  of  consumers'  goods  above  maximum  prices. 
(a)  On  and  after  August  1,  1942,  regardless  of  any 
contract  or  other  obligation: 

(1)  No  manufacturer  of  an  article  set  forth  in 
Appendix  A  (§  1499.166)  of  this  Maximum  Price 
Regulation  No.  188  shall  sell  or  deliver  such  article 


3^Sec.  108  (c)  of  Stabilization  Extension  Act  of  1944. 


at  a  price  higher  than  the  maximum  price  permitted 

by  the  Maximum  Price  Regulation  No.  188: 

*  *       .        *  *  *  *  * 

(c)  On  and  after  August  1,  1942,  no  manufacturer 
shall  sell  (including  an  offer  for  sale)  or  deliver  any 
article  set  forth  in  Appendix  A  (§1499.166)  of  this 
Maximum  Price  Regulation  No.  188  for  which  a 
maximum  price  must  be  determined  under  §§  1499.156, 
1499.157,  or  1499.158  until  he  has  complied  with  the 
reporting  and  waiting  provisions  of  the  applicable 
one  of  those  three  sections. 

§  1499.154  Maximum  prices  for  articles  of  con- 
sumers' goods  not  finall/j  priced  before  August  1, 
1942.  This  section  shall  apply  to  articles  first  offered 
for  sale  before  August  1,  1942,  for  which  no  maximum 
price  was  finally  determined,  and  to  all  articles  first 
offered  for  sale  on  or  after  August  1,  1942. 

The  maximum  price  for  any  such  article  shall  be 
the  price  determined  by  the  first  one  of  the  four 
methods  set  forth  in  §§1499.155,  1499.156,  1499.157, 
and  1499.158  which  applies  to  the  article. 

(Section  1499.155  establishes  the  first  x^ricing 
method,  to  be  used  where  minor  changes  are  not  of 
sufficient  importance  to  affect  the  maximum; 

Section  1499.156  establishes  the  second  pricing 
method,  which  provides  for  changes  necessitated  by 
shortages  of  materials  or  parts; 
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Section  1499.157  establishes  the  third  pricing 
nietliod,  whicli  ])T()vidos  for  ])ricin^-  by  coni])arable 
articles. ) 

§  1499.158  Fourth  pviciug  method;  specific  authori- 
zation hij  the  Office  of  Price  Administration — 
(a)  Maximum  prices.  The  maximum  price  for  any 
article  which  cannot  be  priced  imder  any  of  the  pre- 
ceding pricing  methods  of  this  regulation  shall  be  the 
price  in  line  with  the  level  of  maximum  prices  es- 
tablished by  this  regulation  fixed  by  the  Price  Ad- 
ministrator or  his  dul}'  authorized  representative.  The 
maximum  price  will  be  fixed  by  an  order  establishing 
a  maximum  price  or  a  method  of  determining  maxi- 
mum prices. 

The  order  may  also  establish  maximum  prices  for 
sales  of  the  article  by  persons  other  than  the  manu- 
facturer. Maximum  ])rices  so  established  for  sales 
by  i)ei*sons  other  than  the  manufactui*er  supersede 
maximum  prices  fixed  by  other  I'egulations  for  such 
sales. 

(b)  Reports  of  maximum  prices.  Prior  to  offer- 
ing such  an  article  for  sale,  the  manufacturer  shall 
submit  a  report  in  duplicate  applying  foi^  the  estab- 
lishment of  a  maximum  price  or  prices  for  his  sales 
of  the  article.  In  the  case  of  consumers'  durable 
goods  listed  in  paragraph  (b)  of  zVj)pendix  A 
(§  1499.166),  the  manufacturer  shall  submit  the  report 
to  the  District  Office  of  the  Office  of  Price  Admini- 
stration having  jurisdiction  over  the  area  in  which  his 
princii^al  place  of  business  is  located. 


The  report  shall  contain  a  description  in  detail  of 
the  article  (including  the  manufacturing  process),  a 
statement  of  the  facts  which  make  it  necessary  to 
price  the  article  under  this  section,  and  the  proposed 
maximum  price  together  with  the  facts  which  support 
the  proposed  maximum  jjrice.  If  the  manufacturer  ap- 
plies for  api^roval  of  a  pricing  formula  for  a  line  or 
group  of  related  articles,  he  shall  also  include  a  state- 
ment of  the  pricing  formula  he  proposes  for  such  ar- 
ticles, and  the  reasons  why  such  a  pricing  formula 
will  establish  maximum  prices  in  line  with  the  level 
of  maximum  prices  established  by  this  regulation. 

The  manufacturer  shall  also  submit  a  sample  of  the 
article  being  priced,  if  practicable.  The  sample  should 
not  be  forwarded,  however,  until  the  manufacturer  has 
been  advised  where  to  send  it.  If  it  is  not  practicable 
to  submit  a  sample,  the  manufacturer  shall  submit 
with  his  application  in  lieu  of  a  sample,  a  photograph, 
blueprint,  or  other  illustration  of  the  article  being 
priced.  In  addition,  the  manufacturer  shall  submit 
such  other  relevant  information  to  supplement  his 
report  as  the  Office  of  Price  Administration  may  re- 
quire. 

Upon  issuance  of  the  order  by  the  Price  Ad- 
ministrator or  his  duly  authorized  representative,  the 
manufacturer  may  offer  the  article  for  sale  in  ac- 
cordance wdth  the  terms  of  the  order. 

[Above  two  paragraphs  amended  by  Am.  63,  10  F.R. 
8699,   effective   7-17-45.] 
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In  the  case  of  an  ai*ticle  for  whicli  a  maximum  price 
must  be  determined  under  this  section  for  a  sale  to  the 
United  States  Government  or  an  Allied  Government, 
the  manufacturer  shall  submit  the  report  required  in 
the  above  paragraph  of  this  paragraph  (b)  ten  days 
after  the  formation  of  the  contract.  The  manufac- 
turer may  at  any  time  offer  for  sale,  sell,  or  deliver 
the  article  at  a  tentative  j)rice,  to  such  government  or 
agency  if  he  informs  the  purchaser  that  the  maxi- 
mum price  must  be  determined  under  this  section.  In 
such  case  he  must  refund  any  amounts  collected  in 
excess  of  the  price  so  determined.  The  price  shall 
remain  tentative  until  the  maximum  price  has  been  de- 
termined in  the  manner  j^rovided  in  this  regulation. 
******* 

§  1499.162  Enforcement,  (a)  Persons  violating 
any  provisions  of  this  Maximum  Price  Regulation  No. 
188  are  subject  to  the  criminal  penalties,  civil  en- 
forcement actions,  and  suits  for  treble  damages  pro- 
vided for  by  the  Emergency  Price  Control  Act  of 
1942. 

1499.163  Definitions,  (a)  When  used  in  this 
Maximum  Price  Regulation  No.  188,  the  term: 

*****  #  4f 

(2)  "Highest  price  charged  during  March  1942" 
means 

(i)  The  highest  price  which  the  seller  charged  to 
a  i)urchaser  of  the  same  class  for  delivery  of  the  ar- 
ticle or  material  during  March  1942;  or 
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(ii)  If  the  seller  made  no  such  delivery  during 
March  1942,  such  seller's  highest  offering  price  to  a 
purchaser  of  the  same  class  for  delivery  of  the  ar- 
ticle or  material  during  that  month;  or 

(iii)  If  the  seller  made  no  such  delivery  and  had 
no  such  offering  price  to  a  purchaser  of  the  same 
class  during  March  1942,  the  highest  price  charged 
by  the  seller  during  March  1942,  to  a  purchaser  of  a 
different  class,  adjusted  to  reflect  the  seller's  custom- 
ary differential  between  the  two  classes  of  purchasers : 
*  *  *  *  *  *  * 

§  1499.166  Appendix  A:  Articles  covered  by  the 
regulation.  The  following  articles  of  consumer  goods 
shall  be  covered  by  this  Maximum  Price  Regulation 

No.  188: 

(8)  Commercial  kitchen  equipment.  Commercial 
and  industrial  kitchen  equipment,  irrespective  of  the 
type  of  fuel  used,  for  use  in  hotels,  restaurants, 
schools,  hospitals,  industrial  and  public  cafeterias,  and 
similar  establishments  including: 
Ranges. 
Broilers,     including    salamanders     and    combination 

tjrpes. 
Automatic  deep  fat  fryers. 
Bain  maries. 
Roasting  ovens. 

Baking  ovens  (sectional  and  cabinet  types). 
Baker  stoves. 
Steam  jacketed  kettles. 
Stock  kettles   (electric). 


Vegetable  steamers — commercial. 

Steam  tables. 

Warming  ovens. 

Plate  warmers. 

Hot  plates. 

Griddles. 

Automatic  egg  broilers. 

Coi¥ee  urns  and  coffee-making-  systems. 

Toasters — commercial  (gas). 

Toasters — commercial,  over  2  slices  (electric). 

Dishwashers — commercial. 

Grlasswashers — commercial.  1 

Silver  burnishers.  ^ 

Mixers.  j 

Choppers.  i 

Slicing  machines.  j 

Potato  peelers.  j 

Coffee  grinders — commercial.  j 

Chopping  blocks. 

Pot  racks. 

Pot  sinks  and  vegetable  sinks. 

Canopies. 

Etc. 

3.  General  Maximum  Price  Regulation  (7  F.R. 
3153). 

§  1499.5  Transfers  of  business  or  stock  in  trade. 
If  the  business,  assets  or  stock  in  trade  of  any  busi- 
ness are  sold  or  otherwise  transferred  after  April  28, 
1942,  and  the  transferee  carries  on  the  business,  or 
continues  to  deal  in  the  same  ty])e  of  commodities  or 
services,  in  an  establishment  separate  from  any  other 
establishment  previously  owned  or  operated  by  him. 
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the  maximum  prices  of  the  transferee  shall  be  the 
same  as  those  to  which  his  transferor  would  have  been 
subject  if  no  transfer  ]iad  taken  place,  and  his  ob- 
ligation to  keep  records  sufficient  to  verify  such  prices 
shall  be  the  same.  The  transferor  shall  either  preserve 
and  make  available,  or  turn  over,  to  the  transferee 
all  records  of  transactions  prior  to  the  transfer  which 
are  necessary  to  enable  the  transferee  to  comply  with 
the  record  provisions  of  this  General  Maximum  Price 
Regulation. 

4.     Order  No.  4411  (10  F.R.  11729). 

[MPR  188,  Order  4411] 

Alumint'm  Fabricators 
Approval  of  Maximum  Prices 

For  the  reasons  set  forth  in  an  opinion  issued 
simultaneously  herewith  and  filed  with  the  Division  of 
the  Federal  Register,  and  pursuant  to  §  1499.158  of 
Maximum  Price  Regulation  No.  188;  It  is  ordered: 

(a)  This  order  establishes  maximum  prices  for 
sales  and  deliveries  of  certain  articles  manufactured 
by  Aluminum  Fabricators,  P.  O.  Box  463,  Lake  Grove, 
Greg. 

(1)  For  all  sales  and  deliveries  to  the  following 
classes  of  purchasers  by  the  sellers  indicated  below, 
the  maxinnun  prices  are  those  set  forth  below : 

Maximum  prices  for  sales  by  any  seller  to — 

Distribu-    Whole-    Chain  &  Other 

I      Model  No.   utors  salers      Dept.  Stores   Retailers  Consi 

ilum-       F.  Each  Each       Each  Each  Eacl 

griddle  $1.80  $2.00       $2.40  $2.67  $4.0( 
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These  maximum  i)rices  are  for  the  articles  described 
in  the  manufacturer's  application  dated  July  24,  1945. 

(2)  For  sales  by  the  manufacturer,  the  maximum 
prices  apply  to  all  sales  and  deliveries  since  Maxi- 
mum Price  Regulation  No.  188  became  applicable  to 
those  sales  and  deliveries.  These  prices  are  f.o.b.  fac- 
tory subject  to  a  cash  discount  of  2%  for  payment 
within  10  days,  net  30  days. 

(3)  For  sales  by  persons  other  than  the  manu- 
facturer, the  maximum  pi'ices  apply  to  all  sales  and 
deliveries  after  the  effective  date  of  this  order.  Those 
prices  are  subject  to  each  seller's  customary  terms  and 
conditions  of  sale  on  sales  of  similar  articles. 

(4)  If  the  manufacturer  wishes  to  make  sales  and 
deliveries  to  any  other  class  of  purchaser  or  on  other 
terms  and  conditions  of  sale,  he  must  apply  to  the 
Office  of  Price  Administration,  Washington,  D.  C. 
under  the  Fourth  Pricing  Method.  §  1499.158  of  Maxi- 
mum Price  Regulation  No.  188,  for  the  establishment 
of  maximum  prices  for  those  sales,  and  no  sales  or 
deliveries  may  be  made  until  maximum  prices  have 
been  authorized  by  the  Office  of  Price  Administration. 

(b)  The  manufacturer  shall  attach  a  tag  or  label  to 
every  article  for  which  a  maximum  price  for  sales  to 
consumers  is  established  by  this  order.  That  tag  or 
label  shall  contain  the  following  statement: 
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Model  No.  F 

OPA  Retail  Ceiling  Price  $4.00 

Do  Not  Detach 

(c)  At  the  time  of,  or  prior  to,  the  first  invoice 
to  each  purchaser  for  resale,  the  seller  shall  notify 
the  purchaser  in  wi'iting  of  the  maximum  prices  and 
conditions  established  by  this  order  for  sales  by  the 
purchaser.  This  notice  may  be  given  in  any  convenient 
form. 

(d)  This  order  may  be  revoked  or  amended  by  the 
Price  Administrator  at  any  time. 

(e)  This  order  shall  become  effective  on  the  12th 
day  of  September  1945. 

Issued  this  11th  day  of  September  1945. 

CHESTER  BOWLES 

Administrator. 

[F.R.  Doc.  45-16919;  Filed,  Sept.  11,  1945;  11:11  a.m.] 
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2  R.  P.  Bonhain,  Dist.  Dir.  Immigration 

In  the  District  Court  of  the  United  States  for  the 

Western  District  of  Washington, 

Northern  Division 

No.  1589 

In  the  Matter  of  the  Application  of 
HELENS  EMILIE  BOUISS, 

Plaintiff, 

vs. 

GEORGE  W.  TYLER,  acting  United  States  Dis- 
trict Director  of  Immigration, 

Defendant. 

PETITION  FOR  WRIT   OF 
HABEAS  CORPUS 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States,  for  the  Western  District  of 
Washington,  Northern  Division. 

Comes  now  John  A.  Bouiss,  a  citizen  of  the 
United  States  of  America,  and  the  lawful  husband 
of  plaintiff  herein,  for  and  on  behalf  of  plaintiff 
and  petitioner,  and  respectfully  shows  the  Honor- 
able Judges  of  the  above  entitled  court  the  follow- 
ing: 

I. 

That  plaintiff  above  named,  is  now  unlawfvdly 
detained,  imprisoned  and  restrained  of  her  liberty 
by,  and  under  the  direction  and  control  of  defendant 
George  W.  Tyler,  acting  United  States  District 
Director  of  Immigration,  at  the  Immigration  Sta- 
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tion  in  the  City  of  Seattle,  Washington,  and  within 
the  jurisdiction  of  the  above  entitled  court. 

II. 

That  plaintiff  is  a  woman  whose  mother  was  a 
Japanese  national  and  whose  fatlier  was  a  German 
national ;  that  she  is  the  lawful  wife  of  an  American 
Citizen,  the  said  petitioner  John  A.  Bouiss,  having 
entered  into  a  contract  of  marriage  with  the  said 
John  A.  Bouiss  on  the  high  seas  on  May  9th,  1946, 
aboard  the  United  States  War  Shipping  Adminis- 
tration [2]  vessel,  ''Stetson  Victory";  that  at  the 
time  of  her  marriage  plaintiff  was  lawfully  aboard 
said  vessel,  in  passage  to  the  United  States,  and 
being  in  possession  of  a  Swedish  passport. 

III. 

That  the  alleged  cause  or  pretense  for  the  restrain 
and  detention  of  plaintiff  is,  to  the  best  of  peti- 
tioner's knovdedge,  information  and  belief,  as  fol- 
lows : 

That  upon  arrival  in  the  United  States  at  the 
port  of  entry,  Seattle,  ¥/ashington,  plaintiff  was 
taken  into  custody  by  defendant  or  officers  of  the 
United  States  Immigration  Service  acting  under 
his  direction  and  orders  and  placed  in  custody  at 
said  Immigration  station;  that  an  inquiry  was  held 
by  a  Board  of  Special  Inquiry  of  the  United  States 
States  Immigration  Service  at  Seattle,  Washington, 
hearings  being  held  on  May  12,  May  16th,  and  May 
20th,  1946,  and  that  on  June  19th,  1946,  the  order 
of  said  Board  of  Special  Inquiry  excluding  plaintiff 
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from  the  United  States  was  approved  by  the  Board 
of  Immigration  Appeals,  and  an  order  was  issued 
excluding'  plaintiff  from  the  United  States  solely 
on  the  ground  that  plaintiff  is  an  alien  ineligible 
to  citizenship. 

IV. 
That  said  exclusion  order,  and  the  detention  of 
plaintiff  by  defendant  and  his  agents,  is  unlawful, 
null  and  void,  in  that  plaintiff  is  the  lawful  wife 
of  a  citizen  of  the  United  States,  and  that  as  such 
is  lawfully  admissible  to  the  United  States  as  a 
non-quota  immigrant,  under  the  provisions  of  sub- 
division (a)  of  Section  4  of  the  Immigration  Laws, 
which  provide  that  the  terms  non-quota  immigrant 
means  "an  immigrant  who  is  .  .  .  the  wife  ...  of 
a  citizen  of  the  United  States"  and  plaintiff  not 
being  subject  to  any  exception  thereof. 

Wherefore,  petitioner  prays  that  a  AVrit  of 
Habeas  [3]  .Corpus  hQ  granted  herein,  and  issue 
out  of  this  court,  directing  said  George  W.  Tyler, 
defendant,  and  commanding  that  he  produce  the 
body  of  said  plaintiff  before  this  court  at  a  time 
and  place  in  such  writ  specified,  then  and  there  ti) 
do  what  shall  be  ordered  by  this  court  with  respect 
to  the  detention  and  resti'aint  of  plaintiff  and  pe- 
titioner further  ]^rays  that  plaintiff  be  speedih^ 
freed  of  her  unlawful  restraint  and  granted  liberty 
from  her  unla^vful  detention. 
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Dated  at  Seattle,  Washington  this  5th  day  of 
July,  1946. 

JOHN  A.  BOUISS, 
Petitioner. 

JOHN  CAUGHLIN, 

LEO  LEYENSON, 

Attorneys  for  Plaintiff  and 
Petitioner. 

United  States  of  America, 

Western  District  of  Washington — ss. 

John  A.  Bouiss,  being  first  duly  sworn,  on  oath 
deposes  and  says,  that  he  is  the  petitioner  above 
named,  that  he  has  read  the  same,  knows  the  con- 
tent thereof,  and  that  the  same  is  true,  to  his  best 
knowledge  and  belief. 

JOHN  A.  BOUISS. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  July,  1946. 

JOHN  CAUGHLAN, 

Notary  Public  for  Wash- 
ington. 

[Endorsed] :    Filed  July  5,  1946.  [4] 
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[Title  of  District  Court  and  Cause.] 

AMENDED  PETITION  FOR  WRIT  OF 
HABEAS  CORPUS 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States,  for  the  Western  District  of 
Washington,   Northern   Division. 

Comes  now  John  A.  Bouiss,  a  citizen  of  the 
United  States  of  America,  and  the  lawful  husband 
of  plaintiff  herein,  for  and  on  behalf  of  plaintiff 
and  petitioner,  and  files  this  first  Amended  Petition 
and  respectfully  shows  the  Honorable  Judges  of 
the  above  entitled  court  the  following: 

I. 

Petitioner  is  a  United  States  citizen  having  an 
honorable  discharge  certificate  from  the  armed 
forces  of  the  United  States  and  having  served  in 
the  army  during  the  Second  World  War. 

II. 

That  plaintiff  above  named,  is  now  unlawfully 
detained,  imprisoned  and  restrained  of  her  liberty 
by,  and  under  the  direction  and  control  of  defend- 
ant George  W.  Tyler,  acting  United  States  District 
Director  of  Immigration,  at  the  Immigration  Sta- 
tion in  the  City  of  Seattle,  Washington,  and  within 
the  jurisdiction  of  the  above  entitled  court. 

III. 
That  plaintiff  is  a  woman  whose  mother  was  a 
Japanese  national  and  whose  father  was  a  German 
national;   that  she   is   f^)]    the   lawful   wife   of   an 
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American  Citizen,  the  said  petitioner  John  A. 
Bouiss,  having  entered  into  a  contract  of  marriage 
with  the  said  John  A.  Bouiss  on  the  high  seas  on 
May  9th,  1946,  aboard  the  United  States  War  Ship- 
ping Administration  vessel  "Stetson  Victory";  that 
at  the  time  of  her  marriage  plaintiff  was  a  national 
of  the  country  of  Sweden  and  was  lawfully  aboard 
said  vessel,  in  passage  to  the  United  States,  and 
being  in  possession  of  a  Swedish  passport. 

IV. 

That  the  alleged  cause  of  pretense  for  the  re- 
strain and  detention  of  plaintiff  is,  to  the  best  of 
petitioner's  knowledge,  information  and  belief,  as 
follows : 

That  upon  arrival  in  the  United  States  at  the 
port  of  entry,  Seattle,  Washington,  plainti"ff  was 
taken  into  custody  by  defendant  or  officers  of  the 
United  States  Immigration  Service  acting  under 
his  direction  and  orders  and  placed  in  custody  at 
said  Immigration  station;  that  an  inquiry  was  held 
by  a  Board  of  Special  Inquiry  of  the  United  States 
Immigration  Service  at  Seattle,  Washington,  hear- 
ings being  held  on  May  12,  May  16th,  and  May  20th, 
1946,  and  that  on  June  19th,  1946,  the  order  of  said 
Board  of  Special  Inquiry  excluding  plaintiff  from 
the  United  States  was  approved  by  the  Board  of 
Immigration  Appeals,  and  an  order  was  issued  ex- 
cluding plaintiff  from  the  United  States  solely  on 
the  ground  that  plaintiff  is  an  alien  ineligible  to 
citizenship. 
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V. 

Tbat  said  exclusion  order,  and  the  detention  of 
plaiiitift'  ))y  defendant  and  his  agents,  is  unlawful, 
null  and  void,  in  that  plaintiff  is  the  lawful  wife 
of  a  citizen  of  the  United  States,  and  that  as  such 
is  lawfully  admissible  to  the  United  States  as  a 
non-quota  immigrant,  under  the  provisions  of  sub- 
division (a)  of  Section  4  of  the  Immigration  Laws, 
which  provide  [6]  that  the  term  non-quota  immi- 
grant means  "an  immigrant  who  is  .  .  .  the  wife  .  .  . 
of  a  citizen  of  the  United  States"  and  ]3laintiff  not 
being  subject  to  any  exception  thereof.  Petitioner 
further  alleges  that  by  virtue  of  Public  Law  271 
79th  Congress  of  the  United  States,  Chapter  591, 
1st  Session,  alien  spouses  of  United  States  citizens 
who  have  been  honorably  discharged  from  the  armed 
forces  in  Second  World  War  shall  be  admitted  to 
the  United  States,  and  plaintiff  not  being  subject 
to  any  exception  thereof. 

Wherefore,  Petitioner  prays  that  a  Writ  of 
Habeas  Corpus  be  granted  herein,  and  issue  out  of 
this  court,  directing  said  George  W.  Tyler,  defend- 
ant, and  commanding  that  he  produce  the  body  of 
said  })laintiff  before  this  court  at  a  time  and  place 
in  such  writ  specified,  then  and  there  to  do  w^hat 
shall  be  ordered  by  this  court  with  respect  to  the 
detention  and  restraint  of  plaintiff  and  petitioner 
further  prays  that  plaintiff  be  speedily  freed  of 
her  unlawful  restraint  and  granted  liberty  from  her 
unlawful  detention. 
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Dated  at  Portland,  Oregon,  this  9tli  day  of  July, 
1946. 

/s/  JOHN  A.  BOUISS, 
Petition. 
LEO  LEVENSON, 
JOHN  CAUGHLAN, 

Attorneys  for  Plaintiff  and 
Petitioner. 

State  of  Oregon  . 

County  of  Multnomah — ss. 

John  A.  Bouiss,  being  first  duly  sworn,  on  oath 
deposes  and  says,  that  he  is  the  petitioner  above 
named,  that  he  has  read  the  same,  knows  the  con- 
tent thereof,  and  that  the  same  is  true,  to  his  best 
knowledge  and  belief. 

/s/  JOHN  A.  BOUISS. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  July,  1946. 

[Seal]        /s/  LEO  LEVENSON, 

Notary  Public  for  Oregon.  My  commission  ex- 
pires 4/14/50. 

[Endorsed]:     Filed  July  12,   1946.   [7] 


[Title  of  District  Court  and  Cause.] 

RULE  TO  SHOW  CAUSE 

On  reading  and  tiling  the  petition  on  behalf  of 
Helen  e  Emilie  Bouiss,  duly  signed  and  verified  by 
petitioner,  John  A.  Bouiss,  the  husband  of  said 
plaintiff,  wherein  it  appears  that  she  is  unlawfully 
imprisoned  and  restrained  of  her  liberty  by,  and 
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under  the  direction  of,  George  W.  Tjder,  acting 
United  States  District  Director  of  Immigration  at 
the  Immigration  Station,  within  the  jurisdiction  of 
the  above  entitled  court,  and  stating  that  said  re- 
straint and  detention  is  unlawful  in  that  plaintiff 
is  the  lawful  wife  of  an  American  citizen,  namely 
the  })etitiorier,  John  A.  Bouiss,  and  from  which 
it  appears  that  the  court  should  grant  a  hearing  on 
said  ^petition  for  a  writ  of  habeas  corpus.  Now 
Therefore, 

It  Is  Hereby  Ordered  that  said  George  W.  Tyler, 
acting  United  States  District  Director  of  Immigra- 
tion, appear  before  the  Hon.  Paul  McCormick,  Dis- 
trict Judge,  at  the  United  States  Courthouse  in  the 
City  of  Seattle,  Washington,  on  Monday,  the  8th 
day  of  July,  1946,  at  10:00  o'clock  in  the  forenoon, 
then  and  there  to  show  cause  wdiy  a  writ  of  ha)>eas 
corpus  should  not  issue  and  said  plaintiff  restored 
to  her  liberty,  and  to  do  and  receive  what  shall  then 
and  there  be  considered  concerning  the  said  Helene 
Emilie  Bouiss,  together  with  the  cause  of  her  de- 
tention; and 

It  Is  Further  Ordered  that  service  of  this  rule 
to  show  cause  be  made  forthwith  upon  the  said 
George  W.  Tyler,  acting  Director  of  Immigration, 
and  [8]  upon  the  United  States  District  Attorney 
for  the  Western  District  of  Washington. 

Dated  at  Seattle,  Washington,  this  5th  day  of 
Jul} ,  1946. 

/s/  LLOYD  L.  BLACK, 

United  States  District  Judge. 
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Presented  by: 

Vs/  LEO  LEVENSON, 
Attorney. 

/s/  JOHN  CAUGHLAN, 
Attorney. 

[Endorsed]:     Filed  July  5,  1946.   [9] 
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RETURN  TO  ORDER  TO  SHOW  CAUSE 

To  the  Honorable  Paul  J.  McCormick,  Judge  of  the 
District  Court  of  the  United  States  for  the 
Western  District  of  Washington. 

Comes  now  John  P.  Boyd,  Chief,  District  Adju- 
dications Division,  Immigration  and  Naturaliza- 
tion Service,  Department  of  Justice,  Seattle,  Wash- 
ingtoii,  for  and  on  the  behalf  of  the  respondent, 
Geo,  W.  Tyler,  Acting  District  Director,  Immigra- 
tion and  Naturalization  Service,  Department  of 
Justice,  Seattle,  Vv^ashington,  and  for  answer  and 
return  to  the  Order  to  Show  Cause  herein  entered, 
certifies  and  shows  to  this  Court  that  the  said 
Helene  Emilie  Bouiss  was  detained  by  this  respond- 
ent at  the  time  she  arrived  in  the  United  States  at 
the  port  of  Seattle,  Washington,  to  wit,  on  the  12th 
day  of  May,  1946,  on  the  SS  "Stetson  Victory",  as 
an  alien  person  of  mixed  blood  not  entitled  to  ad- 
mission into  the  United  States  under  the  laws  of 
the  United  States,  pending  a  decision  on  her  ap- 
plication for  admission;  that  thereafter,  to  Avit,  on 
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the  13th  day  of  May,  1946,  the  said  petitioner  was 
accorded  a  hearing  before  a  legally  constitvited 
Board  of  Special  Inquiry  at  the  United  States  Im- 
migration Station,  Seattle,  Washington,  and  hear- 
ing being  continued  or  reopened  from  May  13  to 
May  15,  16,  and  20,  1946;  resulting  in  the  alien's 
application  for  admission  into  the  United  States 
being  denied  by  said  Board  of  Special  Inquiry,  for 
the  reasons  that  she  was  found  to  be  an  immigrant 
alien  not  in  possession  of  a  valid  immigration  ^dsa, 
and  as  an  alien  ineligible  to  citizenship  and  not  en- 
titled to  enter  the  United  States  under  any  excep- 
tion of  Paragraph  (c),  Section  13,  of  the  Immigra- 
tion Ace  of  1924.  The  said  Helen  Emilie  Bouiss 
appealed  from  the  decision  of  the  Board  of  Special 
Inquiry  to  the  Attorney  General  at  Washington, 
D.  C. ;  on  June  10,  1946,  the  Commissioner  of  Im- 
migration and  [10]  Naturalization  at  Philadelphia, 
Pennsylvania,  entered  a  memorandum  decision 
ordering  that  the  said  excluding  decision  of  the 
Board  of  Special  Inquiry  be  affirmed,  solely  on 
the  ground  that  under  Section  13(c)  of  the  Act 
of  May  26,  1924,  as  amended,  the  petitioner  is  in- 
admissible to  the  United  States,  in  that  she  is  an 
alien  ineligible  to  citizenship  and  not  entitled  to 
enter  the  United  States  under  any  exception  of  said 
subsection;  that  thereafter  the  said  order  was  ap- 
proved by  the  Board  of  Immigration  Appeals, 
AVashington,  D.  C;  since  the  final  decision  of  the 
Board  of  Immigration  Appeals,  this  respondent 
has  held,  and  now  holds  and  detains,  the  said 
Helene  Emilie  Bouiss  for  deixu'tation  from  the 
United  States  as  an  alien  of  mixed  blood,  ineligible 
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to  citizenship,  not  entitled  to  admission  into  tlie 
United  States  under  the  laws  of  the  United  States, 
and  subject  to  deportation  under  the  laws  of  the 
United  States. 

The  certified  record  of  the  Department  of  Justice 
in  the  matter  of  the  application  of  Helene  Emilie 
Bouiss  for  admission  into  the  United  States  is  at- 
tached hereto  and  made  a  part  and  parcel  of  this 
Return,  as  fully  and  completely  as  though  set  forth 
herein  in  detail. 

Wherefore,   respondent   prays   that   the   petition 
for  a  Writ  of  Habeas  Corpus  be  denied. 
/s/  JOHN  P.  BOYD.   [11] 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division — ss. 

John  P.  Boyd,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  Chief,  District 
Adjudications  Division,  Immigration  and  Naturali- 
zation Service,  Seattle,  Washington  and  represents 
the  Respondent  named  in  the  foregoing  Return; 
that  he  has  read  the  foregoing  Return,  knows  the 
contents  thereof,  and  believes  the  same  to  be  true. 
/s/  JOHN  P.  BOYD. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  July,  1946. 

[Seal]  /s/  MILDRED  OROGAN, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

[Endorsed]:     Filed  July  10,  1946.  [12] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.   1589 

MEMORANDUM  OF  RULING  AND  ORDER 
GRANTING  WRIT  OF  HABEAS  CORPUS 
RELEASING  HELENE  EMILIE  BOUISS 
FROM  THE  CUSTODY  OF  IMMIGRATION 
AUTHORITIES  OF  THE  UNTED  STATES. 

In  Ihe  Matter  of  the  Petition  of  Heleiie  Emilie 
Bouiss  for  a  Writ  of  Habeas  Corpus. 

McCormick,  District  Judge : 

John  A.  Bouiss,  a  citizen  of  the  Ignited  States 
and  the  holder  of  an  honorable  discharge  certificate 
from  the  armed  forces  of  the  Nation  for  service  in 
the  Second  World  War,  petitions  for  the  Writ  of 
Habeas  Corpus  to  release  his  lawful  Avife  from  the 
custody  of  the  Immigration  Officers  by  whom  she 
is  detained  for  deportation. 

The  writ  is  sought  uj^on  the  ground  that  the 
detention  of  Mrs.  Bouiss  is  unlawful  in  that  she 
is  the  lawful  wife  of  the  petitioner  and  that  as 
sucli  she  is  lawfully  admissible  to  the  United 
States  as  a  non-quota  immigrant  pursuant  to  Public 
Law  271,  79th  Congress,  Chapter  591,  First  Session, 
approved  December  28,  1945,  8  LT.S.C.A.,  Section 
232,  and  under  Section  4(a)  of  the  Immigration 
Act  of  1924. 

The  detained  alien  has  been  by  the  Immigration 
authorities    precluded    from    entering    the    United 
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States  with  her  husband,  who  was  returning  from 
overseas  military  duty  in  Japan,  upon  the  sole 
ground  that  she  is  "ineligible  to  citizenship." 

The  position  of  the  Government  is  based  en- 
tirely upon  a  generalized  phrase  in  the  Act  of 
December  28,  1945,  supra,  which  limits  the  appli- 
cation of  its  privileges  and  [13]  preferences  to 
alien  spouses  or  alien  children  of  the  service  men 
"if  otherwise  admissible  under  the  Immigration 
laws."  And  it  is  asserted  that  as  Mrs.  Bouiss  is 
a  person  of  mixed  racial  bloods,  being  one-half 
White  and  one-half  Japanese,  proscribed  by  regula- 
tions duly  promulgated  by  the  Commissioner  of 
Immigration  and  Naturalization,  Title  8,  Regula- 
tions 350.1,  350.2,  Racial  Limitations  upon  Natural- 
ization as  of  March  1,  1944,  and  thus  ineligible  to 
citizenship,  she  is  also  to  be  excluded  from  entering 
the  United  States  under  the  provisions  of  Subsec- 
tion (c)  of  Section  13  of  the  Immigration  Act  of 
1924,  Title  8,  Section  204(c)   U.S.C.A. 

When  consideration  is  given  to  the  definition  of 
a  non-quota  immigrant  in  Section  4(a)  of  the  Im- 
migration Act  of  1924,  Mrs.  Bouiss,  even  though 
ineligible  to  naturalization,  is  admissible  to  the 
United  States  as  a  non-quota  immigrant.  This  sec- 
tion reads: 

"Non-quota  Immigrant  Defined.  *  *  *  The  term 
'Non-quota  Immigrant'  means — (a)  An  Immi- 
grant who  is  the  unmarried  child  under  twenty- 
one  years  of  age,  or  the  wife,  or  the  husband,  of 
a  citizen  of  the  United  States:  Provided,  That  the 


16  R.  P.  Bonham,  Dist.  Dir.  Immigration 

marriage  shall  have  occurred  prior  to  issuance  of 
visa  and,  *  *  *." 

No  question  is  raised  as  to  the  marital  or  health 
status  of  Mrs.  Bouiss  upon  her  arrival  with  her  hus- 
band at  Seattle,  Washington.  Her  marriage  to  the 
petitioner  took  place  on  the  high  seas  enroute  to  the 
United  States  and  it  occurred  prior  to  the  issuance 
of  the  visa. 

But  even  if  it  be  held  that  under  the  restrictive 
literal  terms  of  Section  13(c)  of  the  Immigration 
Act  of  1924,  8  U.S.C.A.  213(c)  and  in  line  with 
the  decision  of  the  Supreme  Court  in  Chang  Chan 
V.  Nagle,  268  U.S.  346,  [14]  (1925),  the  wife  of  the 
petitioner  should  be  excluded  from  the  United 
States,  we  think  that  such  conclusion  is  unwar- 
ranted if  the  patent  purpose  of  the  whole  of  tho 
Act  of  December  28,  1945  is  given  consideration. 

This  remedial  statute  was  enacted  in  a  post- 
bellum  environment  which  found  millions  of  the 
personnel  of  the  armed  forces  of  the  Nation  in 
distant  and  widely  separated  foreign  areas  around 
the  glolje.  Its  broad  and  comprehensive  terms 
clearly  state  the  purpose  and  object  Vvhich  Congress 
sought  to  accomplish  by  this  legislative  innovation. 
The  intent  to  keep  intact  all  conjugal  and  family 
relationships  and  responsibilities  of  honorably  dis- 
charged service  men  of  the  Second  World  War  is 
clearly  expressed,  and  the  obvious  purpose  to  safe- 
guard the  social  and  domestic  consequences  of  mar- 
riage of  service  men  while  absent  from  the  United 
States   must   take   precedence   over   a    generalized 
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phrase  which  if  interpreted  along  purel}^  racial 
lines  would  frustrate  the  plain  purpose  of  the 
whole  statute.  Such  a  construction  should  not  he 
adopted. 

See  Holy  Trinity  Church  v.  United  States,  143 
U.S.  457;  Ozawa  v.  United  States,  260  U.S.  178  at 
page  194;  Cahell  v.  Markham,  (C.C.A.2,  1945),  148 
F.  2d  737 ;  United  States  v.  21  Pounds  8  Ounces  of 
Platinum  (CCA.  4,  1945),  147  F.  2d,  78. 

It  follows  that  the  writ  of  haheas  corpus  should 
issue  to  release  Helene  Emilie  Bouiss  from  the 
custody  of  the  respondent  Acting  District  Director, 
Immigration  and  Naturalization  Service,  Depart- 
ment of  Justice,  Seattle,  Washington,  and  It  Is  So 
Ordered. 

Dated  July  25,  1946. 

/s/  PAUL  J.  Mccormick, 

United  States  District  Judge. 
[Endorsed] :    Filed  July  25,  1946.  [15] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

No.  1589 

In  the  Matter  of  the  Petition  of 

HELENS    EMILIE    BOUISS,    for   Writ    of 
Habeas  Corpus. 

HELENE  EMILIE  BOUISS, 

Petitioner, 

vs. 

GEORGE  W.  TYLER,  Acting  District  Director, 
Immigration  and  Naturalization  Service,  Se- 
attle, Washington, 

Respondent. 

ORDER  AND  WRIT 

This  matter  having  come  on  before  the  under- 
signed judge  of  the  V.  S.  District  Court,  upon  the 
petition  of  John  A.  Bouiss,  citizen  of  the  United 
States,  and  honorably  discharged  veteran  of  the 
U.  S.  armed  forces,  said  petition  having  been  filed 
on  the  5th  day  of  July,  1946,  and  upon  the  amended 
petition  of  said  petitioner,  filed  on  the  9th  day  of 
July.  1946,  for  writ  of  habeas  corpus  to  release 
his  lawful  wife,  Helene  Emilie  Bouiss  from  custody 
of  respondent,  George  W.  Tyler,  Acting  District 
Director  of  Immigration,  and  the  Hon.  Lloyd  L. 
Black,  IT.  S.  District  Judge  of  the  above  entitled 
district,  having  on  the  5th  day  of  July,  1946  issued 
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a  rule  to  show  cause,  returnable  before  the  under- 
signed District  Judge  on  the  8th  day  of  July,  19J:6, 
requiring  respondent  to  show  cause  why  the  said 
Helene  Emilie  Bouiss  should  not  be  released  from 
custody ; 

Petitioner  and  Helen  Emilie  Bouiss  being  rep- 
resented by  Leo  Levenson  of  Portland,  Oregon, 
and  John  Caughlan  of  Seattle,  Washington;  re- 
spondent being  represented  by  Charles  [16]  Dennis, 
U.  S..  District  Attorney,  and  Tom  A.  Durham,  As- 
sistant U.  S.  District  Attorney,  and  John  P.  Boyd, 
Esq. ,  and  respondent  having  made  and  filed  liis 
return  to  said  rule  to  show  cause  on  the  10th  day 
of  July,  1946,  and  the  undersigned  judge  of  the 
above  entitled  court  having  considered  the  briefs 
of  respective  counsel  filed  herein  and  said  return, 
and  it  appearing  that  the  said  Helene  Emilie  Bouiss 
is  the  lawful  wife  of  an  honorably  discharged  serv- 
ice man  who  served  in  World  War  II,  the  mar- 
ria8,'e  of  the  parties  having  occurred  on  the  higli 
seas  while  petitioner  was  in  the  armed  forces,  and 
prior  to  the  issuance  of  a  visa,  and  the  court  hav- 
ing on  the  25th  day  of  July,  1946  made  and  filed 
its  memorandum  of  ruling  and  order  granting  writ 
of  habeas  corpus,  releasing  Helene  Emilie  Bouiss 
from  custod}^  of  immigration  authorities  of  the 
United  States,  now  therefore, 

It  Is  Ordered  that  Helene  Emilie  Bouiss  be  and 
she  is  hereby  discharged  and  released  from  the  cus- 
tody of  respondent,  George  W.  Tyler,  Acting  Dis- 
trict Director  of  Immigration,  and  from  any  cus- 
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tod.y,    control,    or   dentention    of    the    immigration 
authorities  of  the  United  States,  and 

It  Is  Further  Ordered  that  respondent,  George 
W.  Tyler,  Acting  District  Director  of  Immigration, 
may  appeal  from  this  order  and  writ  of  habeas 
corpus  within  thirty  days  of  the  entry  thereof. 

Exception  to  this  order  by  respondent  is  hereby 
granted. 

Dated  this  29th  day  of  July,  1946. 

Approved  as  to  form. 

TOM  A.  DURHAM, 

Asst.  U.  S.  Atty. 

Presented  by: 

JOHN  CAUGHLAN, 

One  of  the  attorneys  for 
petitioner. 

PAUL  J.  McCORMICK, 

District  Judge. 

[Endorsed]:     Filed  July  29,  1946.  [17] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  R.  P.  Bonham,  Dis- 
trict Director,  Immigration  and  Naturalization 
Service,  appellant,  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
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Order  and  Writ  of  Habeas  Corpus  entered  in  this 
action  on  July  29,  1946. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  TOM  A.  DURHAM, 

Assistant  United  States 
Attorney. 

Received  a  copy  of  the  within  notice  this  13th 
day  of  August,  1946. 

JOHN  CAUCtHLAN, 
By  G.M.G. 

Attorney  for  Petitioner. 

[Endorsed] :    Filed  August  13,  1946.  [18] 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

I. 

The  Court  erred  in  holding  and  deciding  that  a 
Writ  of  Habeas  Corpus  be  awarded  to"  the  peti- 
tioner herein. 

II. 

The  Court  erred  in  holding,  deciding  and  adjudg- 
ing that  the  petitioner,  Helene  Emilie  Bouiss,  be 
discharged  from  the  custody  of  respondent,  Acting 
District  Director,  Immigration  and  Naturalization 
Service,  Department  of  Justice,  Seattle,  Wash- 
ington. 
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III. 

The  Court  erred  in  deciding,  holding  and  adjudg- 
ing that  petitioner,  Helene  Emilie  Bouiss,  even 
though  ineligible  to  naturalization,  was  admissible 
to  the  United  States  as  a  non-quota  immigrant 
under  Section  4(a)  of  the  Immigration  Act  of  1924. 

IV. 

The  Court  erred  in  deciding,  holding  and  adjudg- 
ing that  the  petitioner,  Helene  Emilie  Bouiss,  was 
admissible  to  the  United  States  under  Public  Law 
271,  79th  Congress,  Chapter  591,  first  section,  ap- 
proved December  28,  1945,  8  U.S.C.  Section  232. 

Received  a  copy  of  the  within  Assignment  of 
Errors  this  11th  day  of  October,  1946. 

JOHN  CAUGHLAN, 

One  of  the  Attorneys  for 
Petitioner. 

/s/  J.  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  TOM  DURHAM, 

Assistant  L^nited  States 
Attorney. 

[Endorsed]:    Filed  Oct.  17,  1946.  [19]  ;^ 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  EXTENSION  OF  TIME 
FOE  FILING  RECORD  ON  APPEAL  AND 
DOCKETING  THIS  CASE  IN  THE  CIR- 
CUIT COURT  OF  APPEALS. 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto  that  the  time  for  filmg  the  record  on  the 
appeal  and  for  the  docketing  of  the  above  case  shall 
be  extended  to  October  31,  1946. 

J.  CHARLES  DENNIS, 

United  States  Attorney, 

TOM  A.  DURHAM, 

Assistant  United  States 
Attorney. 

JOHN  CAUGHLAN, 

One  of  the  Attorneys  for 
Petitioner. 

[Endorsed]:     Filed  Sept.  12,  1946.  [20] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING 
RECORD  ON  APPEAL  AND  DOCKETING 
CASE  IN  CIRCUIT  COURT  OF  APPEALS. 

This  matter  having  come  on  to  be  heard  before 
this  court  upon  the  stipulation  of  the  parties  hereto 
by  their  respective  counsel  for  the  extension  of  time 
for  filing  the  record  on  appeal  and  for  docketing 


24  R.  P.  Bonlmm,  Dist.  Dir.  Immigration 

the  above  case  in  the  Circuit  Court  of  Appeals, 
and  the  stipuhition  being  on  file  herein,  and  the 
court  being  fully  advised  in  the  premises;  now 
therefore,  it  is  hereby 

Ordered  that  the  time  for  filing  the  record  on 
appeal  in  this  cause  and  docketing  the  above  action 
in  the  Circuit  Court  of  Appeals  is  hereby  extended 
to  October  31,  1946. 

Dated  this  16th  day  of  September,  1946. 

PAUL  J.  Mccormick, 

U.  S.  District  Judge. 

Presented  by: 

TOM  A.  DURHAM, 

Asst.  U.  S.  Attorney. 

Approved  as  to  Form: 

JOHN  CAUGHLAN, 

Attorney  for  Petitioner. 

[Endorsed]:     Filed  Sept.  17,  1946.   [21] 


[Title  of  District  Court  and  Cause.] 

STIPULATION     FOR     TRANSMISSION     OF 
ORIGINAL  RECORD 

It  is  hereby  stipulated  by  and  between  counsel 
for  petitioner  and  for  the  District  Director,  Immi- 
gation  and  Naturalization  Service,  Seattle,  Wash- 
ington, that  the  certified  Immigration  file  and  rec- 
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ords  of  the  Department  of  Justice  covering  the 
exchision  proceedings  against  the  petitioner,  which 
were  tiled  with  the  Return  of  the  District  Director 
of  Immigration  to  the  Order  to  Show  Cause,  may 
be  transmitted  with  the  appellate  record  in  this 
case,  and  ma}^  be  considered  by  the  Circuit  Court 
of  Appeals  in  lieu  of  a  certified  copy  of  said  Immi- 
gration files  and  records  of  the  Department  of 
Justice. 

/s/  JOHN  CAUGHLIN, 

Attorney  for  Petitioner. 

/s/  J.  CHARLES  DENNIS, 
United  States  Attorney, 

/s/  TOM  A.  DURHAM, 

Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  Oct.  17,  1946.  [22] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION  OF  ORIGINAL 

RECORD 

Upon  stipulation  of  counsel,  it  is  by  this  court 
Ordered,  and  the  Court  does  hereby  order,  that 
the  Clerk  of  the  above-entitled  court  transmit  with 
the  appellate  record  in  said  cause  the  original  file 
and  record  of  the  Department  of  Justice,  covering 
the  exclusion  proceedings  against  the  petitioner, 
which  was  filed  with  the  Return  of  the  District 
Director   of   Immigration   to   the   Order   to    Show 
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Cause,  directly  to  the  Clerk  of  tlie  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  in  order  that  the 
said  original  immigration  file  may  be  considered  by 
the  Circuit  Court  of  Appeals  in  lieu  of  a  certified 
copy  of  said  record. 

Done  in  open  court  this  18tli  day  of  October,  1946. 

PAUL  J.  Mccormick, 

U.  S.  District  Judge. 
Received  a  copy  of  ~  the  within  order  this  16th 
day  of  October,  1946. 

JOHN  CAUCHLIN  for 

JOHN  CAUGHLAN  & 
LEO  LEVENSON, 

Attorneys  for  Petitioner. 

TOM  A.  DURHAM, 

Asst.  U.  S.  Atty., 
Atty.  for  Respondent. 

[Endorsed] :     Filed  Oct.  19,  1946.  [23] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  t{ie  Clerk  of  the  Above-entitled  Court: 

The  respondent,  George  W.  Tyler,  Acting  District 
Director,  Immigration  and  Naturalization  Service, 
Seattle,  Washington,  hereby  designates  the  entire 
record  in  this  case  to  be  contained  in  the  record 
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on  appeal,  more  pai'tieularly  enuraeratecl  as  follows : 

(1)  Petition  for  Writ  of  Habeas  Corpus. 

(2)  Order  to  Sliow  Cause. 

(3)  Return  to  Order  to  Show  Cause. 

(4)  Certified  Immigration  file  and  records  of 
the  Department  of  Justice  covering  the  exclusion 
proceedings  against  the  petitioner. 

(5)  Memorandum  of  Ruling  and  Order  Grant- 
ing Writ  of  Habeas  Corpus. 

(6)  Order  and  Writ  of  Habeas  Corpus. 

(7)  Notice  of  Appeal. 

(8)  Statement  of  Points  to  be  Relied  Upon  by 
Petitioner  on  Appeal. 

(9)  Stipulation  for  Extension  of  Time  for 
Filing  Record  on  Appeal  and  Docketing  this  Case 
in  Circuit  Court  of  Appeals. 

(10)  Order  Extending  Time  for  Filing  Record 
on  Appeal  and  Docketing  Cause  in  Circuit  Court  of 
Appeals. 

(11)  Stipulation  for  Transmission  of  Original 
Record. 

(12)  Order  for  Transmission  of  Original  Record. 

(13)  This  Designation. 

J.  CHARLES  DENNIS, 

United  States  Attorney. 

TOM  A.  DURHAM, 

Assistant  United  States 
Attorney. 

[Endorsed]:     Filed  Oct.  17,  1946.  [25] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  (  lerk  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  that  the  foregoing  typewritten 
transcript  of  record,  consisting  of  pages  numbered 
1  to  25,  inclusive,  is  a  full,  true  and  complete  copy 
of  so  much  of  the  record,  papers  and  other  pro- 
ceedings in  the  above  and  foregoing  entitled  cause 
as  is  required  by  Designation  of  Counsel  tiled  and 
shown  herein,  as  the  same  remain  of  record  and 
on  file  in  the  office  of  the  Clerk  of  said  District 
Court  at  Seattle,  except  as  to  the  record  in  the 
Immigration  and  Naturalization  Service,  Depart- 
ment of  Justice,  the  original  of  which  is  enclosed 
herewith  as  part  of  the  record  on  appeal  herein 
from  the  judgment  of  said  United  States  District 
Court  for  the  Western  District  of  Washington  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  for  making  record, 
certificate  or  return  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  wit :  [26] 
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Clerk's  fees,  for  making  record,  certificate  or 
return : 

5  Pages  at  40c  $2.00 

19  Pages  at  10c  (Copies  Furnished)  1.90 

Notice  of  appeal -     5.00 

Total    :  $8.90 

I  further  certify  that  the  foregoing  fees  have  not 
been  paid  for  the  reason  that  the  appeal  herein  is 
being  prosecuted  by  the  United  States  Government. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court 
at  Seattle,  in  said  District,  this  19th  day  of  October, 
1946. 

(Seal)  MILLARD  P.  THOMAS, 

Clerk. 

By  /s/  TEUMAN  EGGER, 

Chief  Deputy.  [27] 
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[Endorsed] :  No.  11454.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  E.  P. 
Bonham,  District  Director,  Immigration  and  Natur- 
alization Service,  Appellant,  vs.  Helene  Emilie 
Bouiss,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Northern 
Division. 

Filed  October  24,  1946.  * 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United   States   Circuit   Court   of  Appeals   for   the 
Ninth  Circuit 

No.  11454 

R.  P.  BONHAM,  District  Director,  Immigration 
and  Naturalization  Service,  Seattle,  Washing- 
ton, 


vs. 
HELENE  EMILIE  BOUISS, 


Appellant, 


Appellee. 


NOTICE    OF    POINTS    ON   WHICH   APPEL- 
LANT INTENDS  TO  RELY  ON  APPEAL 

Notice  Is  Hereby  Given  that  the  above-named 
appellant  intends  to  rely  on  the  following  points 
in  prosecuting  his  appeal  on  the  Order  and  Writ 
of  Habeas  Corpus  awarded  the  above-named  appel- 
lee by  the  United  States  District  Court  for  the 
Western  District  of  Washington: 

1.  That  the  United  States  District  Court  for 
Western  District  of  Washington  erred  in  holding 
and  deciding  that  a  writ  of  habeas  corpus  be 
awarded  to  the  above-named  appellee. 

2.  That  said  Court  erred  in  holding,  deciding  and 
adjudicating  that  the  appellee  Helene  Emilie  Bouiss 
be  discharged  from  the  custody  of  the  Acting  Dis- 
trict Director,  Immigration  and  Naturalization 
Service,  Department  of  Justice,  Seattle,  Washing- 
ton. [29] 
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,  3.  That  the  United  States  District  Court  for  the 
Western  District  of  Washington  erred  in  deciding, 
holding  and  adjudicating  that  the  appellee  Helene 
Eniilie  Bouiss  even  though  ineligible  to  naturaliza- 
tion was  admissible  to  the  United  States  as  a  non- 
quota immigrant  under  Sec.  4(a)  of  the  Immigra- 
tion Act  of  1924. 

4.  That  the  United  States  District  Court  for  the 
Western  District  of  Washington  erred  in  deciding, 
holding  and  adjudicating  that  the  appellee  Helene 
Emilie  Bouiss  was  admissible  to  the  United  States 
under  Public  Law  271,  79th  Congress,  Chapter  591, 
First  Section,  approved  Dec.  28,  1945  (8  U.  S.  C. 
Sec.  232). 

/s/  CHARLES  DENNIS, 

United  States  Attorney. 

/s/  TOM  A.  DURHAM, 

Assistant  United  States 
Attorney. 

Received  a  copy  of  the  within  Notice  of  Points 
this  30th  day  of  October,  1946. 

/s/  JOHN  CAUGHLAN, 

One  of  the  Attorneys  for 
Appellee. 

[Endorsed] :     Filed  Nov.  4,  1946.  [30] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
UPON  APPEAL  TO  BE  PRINTED 

To  the  Clerk  of  the  Above-entitled  Court : 

The  appellant,  R.  P.  Bonham,  District  Director, 
Immigration  and  Naturalization  Service,  Seattle, 
Washington,  hereby  designates  the  entire  transcript 
of  record  as  certified  to  you  to  be  printed  in  its 
entirety  as  the  record  on  appeal  in  the  above-entitled 
Cause. 

/s/  J.  CHARLES  DENNIS, 

United   States  Attorney. 

/s/   TOM  A.  DURHAM, 

Assistant  United  States 
Attorney. 

Received  a  copy  of  the  within  Designation  this 
30th  day  of  October,  1946. 

/s/  JOHN  CAUGHLAN, 

One  of  the  Attorneys  for 
Appellee. 

[Endorsed]  :     Filed  Nov.  4,  1946.  [31] 


At  a  Stated  Term,  to  wit:  The  October  Term 
1946,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  States  of  California,  on  Monday,  the  second 
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day   of   December   in   the   year   of   our   Lord   one 
thousand  nine  hundred  and  forty-six. 

Present : 

Honorable  Francis  A.  Garrecht,  Senior  Circuit 
Judge,  Presiding; 

Honorable  Clifton  Mathews,  Circuit  Judge ; 

Honorable  Albert  Lee  Stephens,  Circuit  Judge. 

[Title  of  Cause.] 

ORDER  SUBMITTING  MOTIONS  FOR  SUB- 
STITUTION TO  DISMISS  APPEAL,  AND 
GRANTING  MOTION  FOR  SUBSTITU- 
TION AND  DENYING  MOTION  TO  DIS- 
MISS 

Ordered  motion  of  appellee  to  dismiss  appeal 
herein,  and  motion  for  substitution  of  party  appel- 
lant presented  by  Mr.  Thomas  Durham,  Assistant 
United  States  Attorney,  counsel  for  appellant,  and 
by  Mr.  Leo  Levenson,  counsel  for  appellee,  and  sub- 
mitted to  the  court  for  consideration  and  decision. 

Upon  consideration  thereof.  Further  Ordered  that 
the  motion  to  dismiss  be,  and  hereby  is  denied,  and 
that  the  motion  for  substitution  of  R.  P.  Bonham, 
District  Director,  Immigration  and  Naturalization 
Service,  Seattle,  Washington,  as  party  appeallant 
in  the  place  and  stead  of  George  W.  Tyler,  Acting 
District  Director,  Immigration  and  Naturalization 
Service,  Seattle,  Washington,  be,  and  hereby  is 
granted,  and  said  R.  P.  Bonham,  District  Director, 
be,  and  he  hereby  is  substituted  as  party  appellant. 
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STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  an  order  granting  a  Writ 
of  Habeas  Corpus.  The  appellee,  HELENE  EMILIE 
BOUISS,  now  forty  years  of  age,  was  born  in  Kobe, 
Japan,  on  March  11,  1906,  and  is  one-half  blood  of  the 
Japanese  race  and  one-half  blood  of  the  white  race ;  her 
mother  having  been  of  the  Japanese  race  and  her  fa- 
ther of  the  German  race.  Appellee  has  resided  in 
Japan  her  entire  life,  and  is  presently  a  citizen  of 
Sweden,  having  acquired  Swedish  nationality  through 


marriage  to  a  Swedish  subject,  John  Walgren  Wilson, 
on  May  9,  1925.  This  marriage  was  terminated  by 
divorce  September  14,  1937.  On  May  9,  1946,  en 
route  from  Japan  to  the  United  States,  appellee  was 
married  on  the  high  seas  to  John  Anthony  Bouiss,  a 
citizen  of  the  United  States,  then  serving  in  the  Armed 
Forces  of  the  United  States.  Upon  arrival  at  the  port 
of  Seattle,  Washington  on  May  12,  1946,  appellee  was 
removed  to  the  Immigration  Station  where  she  was 
accorded  a  hearing  before  a  legally  constituted  Board 
of  Special  Inquiry.  Based  upon  the  evidence  adduced 
at  said  hearing,  the  appellee's  application  for  admis- 
sion to  the  United  States  was  denied  by  said  Board 
of  Special  Inquiry  for  the  reason  that  she  was  found 
to  be  an  immigrant  alien  not  in  possession  of  a  valid 
immigration  visa,  and  an  alien  ineligible  to  citizen- 
ship, and  not  entitled  to  enter  the  United  States  under 
any  exception  of  paragraph  (c).  Section  13  of  the 
Immigration  Act  of  1924.  The  appellee  appealed 
from  this  decision  of  the  Board  of  Special  Inquiry  to 
the  Attorney  General  of  the  United  States,  and  on 
June  10,  1946,  the  Commissioner  of  Immigration  and 
Naturalization  at  Philadelphia,  Pennsylvania,  acting 
for  and  on  behalf  of  the  Attorney  General,  entered  a 
Memorandum  Decision  ordering  that  the  said  exclud- 
ing decision  of  the  Board  of  Special  Inquiry  be  af- 
firmed, solely  on  the  ground  that  under  Section  13(c) 
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of  the  Act  of  May  26,  1924,  as  amended,  the  appellee 
is  inadmissible  to  the  United  States,  in  that  she  is  an 
alien  ineligible  to  citizenship,  and  not  entitled  to  enter 
the  United  States  under  any  exception  of  said  subsec- 
tion. Thereafter,  the  record  was  forwarded  to  the 
Board  of  Immigration  Appeals,  and  the  order  of  the 
Commissioner  of  Immigration  and  Naturalization  of 
June  10,  1946,  was  entered  and  approved  by  the  Board 
of  Immigration  Appeals. 

The  appellee,  through  her  husband  John  Anthony 
Bouiss,  thereafter  applied  to  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Northern  Division,  for  a  Writ  of  Habeas  Corpus, 
alleging  in  general  terms  that  the  exclusion  order,  and 
her  detention  by  the  Immigration  authorities,  was  un- 
lawful, null  and  void,  in  that  as  the  lawful  wife  of  a 
citizen  of  the  United  States,  serving  in  the  Armed 
Forces  of  the  United  States  she  is  lawfully  admissible 
to  the  United  States  as  a  non-quota  immigrant  under 
Section  4(a)  of  the  Immigration  Act  of  1924,  and  by 
virtue  of  Public  Law  271,  79th  Congress,  Chapter  591, 
First  Session,  approved  December  28,  1945,  8  U.  S. 
C.  A.,  Section  232. 

On  July  29,  1946,  the  said  District  Court  for  the 
Western  District  of  Washington,  Northern  Division, 
granted  the  Writ  and  ordered  that  the  appellee  be  dis- 


charged  and  released  from  any  custody  control,  or  de- 
tention of  the  Immigration  authorities  of  the  United 
States. 

ERRORS  ASSIGNED 

The  court  erred: 

1.  In  holding  and  deciding  that  a  writ  of  Ha- 
beas Corpus  be  awarded  to  the  appellee,  Helene  Emilie 
Bouiss. 

2.  In  holding,  deciding  and  adjudging  that  the 
appellee,  Helene  Emilie  Bouiss,  be  discharged  from 
the  custody  of  appellant. 

3.  In  deciding,  holding  and  adjudging  that  the 
appellee,  Helene  Emilie  Bouiss,  even  though  ineligible 
to  naturalization,  was  admissible  to  the  United  States 
as  a  non-quota  immigrant  under  Section  4(a)  of  the 
Immigration  Act  of  1924. 

4.  In  deciding,  holding  and  adjudging  that  the 
appellee,  Helene  Emilie  Bouiss,  was  admissible  to  the 
United  States  under  Public  Law  271,  79th  Congress, 
Chapter  591,  First  Session,  approved  December  28, 
1945,  8  U.S.C.  Sec.  232. 

LAW  AND  AUTHORITIES 

Public  Law  271,  79th  Congress,  Chapter  591, 
First  Session,  approved  December  28,  1945,  8,  U.S.C. 


Section  232,  provides  for  the  admission  to  the  United 
States  of  alien  spouses  and  alien  children  of  United 
States  citizens  serving  in,  or  having  an  honorable  dis- 
charge certificate  from  the  Armed  Forces  of  the  Unit- 
ed States  during  the  second  World  War  under  certain 
conditions,  if  otherwise  admissible  under  the  Immi- 
gration laws,  and  reads  as  follows: 

''Notwithstanding  any  of  the  several  clauses  of 
section  136  of  this  title,  excluding  physically  and 
mentally  defective  aliens,  and  notwithstanding 
the  documentary  requirements  of  any  of  the  im- 
migration laws  or  regulations,  Executive  orders, 
or  Presidential  proclamations  issued  thereunder, 
alien  spouses  or  alien  children  of  United  States 
citizens  serving  in,  or  having  an  honorable  dis- 
charge certificate  from  the  armed  forces  of  the 
United  States  during  the  Second  World  War 
shall,  if  otherivise  admissible  under  the  Immigra- 
tion laws  and  if  application  for  admission  is  made 
within  three  years  of  December  28,  1945,  be  ad- 
mitted to  the  United  States:  Provided,  That 
every  alien  of  the  foregoing  description  shall  be 
medically  examined  at  the  time  of  arrival  in  ac- 
cordance with  the  provisions  of  section  152  of 
this  title,  and  if  found  suffering  from  any  dis- 
ability which  would  be  the  basis  for  a  ground  of 
exclusion  except  for  the  provision  of  sections 
232-236  of  this  title,  the  Immigration  and  Nat- 
uralization Service  shall  forthwith  notify  the  ap- 
propriate public  medical  officer  of  the  local  com- 
munity to  which  the  alien  is  destined:  Provided, 
further.  That  the  provisions  of  sections  232-236 
of  this  title  shall  not  affect  the  duties  of  the  Unit- 
ed States  Public  Health  Service  so  far  as  they 
relate  to  quarantinable  diseases."  (Italics  sup- 
plied) 


Section  4(a)  of  the  Immigration  Act  of  1924,  8 

U.S.C.  204,  provides  for  the  non-quota  status  of  the 

unmarried  children,  the  wife,  or  the  husband  of  a 

citizen  of  the  United  States,  and  reads  as  follows: 

''When  used  in  this  Act  the  term  'non-quota  im- 
migrant' means — 

(a)  An  immigrant  who  is  the  unmarried  child 
under  twenty-one  years  of  age,  or  the  wife,  or  the 
husband,  of  a  citizen  of  the  United  States:  Pro- 
vided, That  the  marriage  shall  have  occurred 
prior  to  issuance  of  visa  and,  in  the  case  of  hus- 
bands of  citizens,  prior  to  July  1,  1932." 

Section  13(c)  of  the  Immigration  Act  of  1924, 
8  U.S.C.  213,  provides  that  no  alien  ineligible  to  citi- 
zenship shall  be  admitted  to  the  United  States  with 
certain  exceptions,  and  reads  as  follows: 

"No  alien  ineligible  to  citizenship  shall  be  ad- 
mitted to  the  United  States  unless  such  alien  ( 1 ) 
is  admissible  as  a  non-quota  immigrant  under  the 
provisions  of  subdivisions  (b),  (d),  or  (e)  of 
section  4,  or  (2)  is  the  wife,  or  the  unmarried 
child  under  18  years  of  age,  of  an  immigrant 
admissible  under  such  subdivision  (d),  and  is 
accompanying  or  following  to  join  him,  or  (3)  is 
not  an  immigrant  as  defined  in  section  3." 

Section  28(c)  of  the  Immigration  Act  of  1924, 

as  amended,  8  U.S.C.  224,  is  descriptive  of  the  term 

"ineligible  to  citizenship",  and  reads  as  follows: 

"The  term  'ineligible  to  citizenship',  when  used 
in  reference  to  any  individual,  includes  an  indi- 
vidual who  is  debarred  from  becoming  a  citizen 
of  the  United  States  under  section  303  or  306 


of  the  Nationality  Act  of  1940,  as  amended  (54 
Stat.  1140,  1141;  U.S.C,  Title  8,  Sees.  703,  706), 
or  section  3(a)  of  the  Selective  Training  and 
Service  Act  of  1940,  as  amended  (55  Stat.  845; 
U.S.C,  Title  50,  App.  Supp.  Ill),  section  303  (a), 
or  under  any  law  amendatory  of,  supplementary 
to,  or  in  substitution  for,  any  such  sections." 

Section  303  of  the  Nationality  Act  of  1940,  8 

U.S.C.  703,  defines  those  racially  eligible  to  become 

naturalized,  and  provides  in  part  as  follows: 

'The  right  to  become  a  naturalized  citizen  under 
the  provisions  of  this  Act  shall  extend  only  to 
white  persons,  persons  of  African  nativity  or 
descent,  descendants  of  races  indigenous  to  the 
the  Western  Hemisphere,  and  Chinese  persons  or 
persons  of  Chinese  descent  .  .  .". 

Part  350,  Title  8,  Code  of  Federal  Regulations, 

promulgated  by  the  Commissioner  of  Immigration  and 

Naturalization   with   the  approval  of  the  Attorney 

General,  under  the  authority  contained  in  Section  327, 

54  Stat.  1150  (8  U.S.C.  727)  reads  in  part  as  follows: 

"...  Persons  of  mixed  racial  bloods. 
A  person  of  mixed  racial  bloods,  to  be  eligible  to 
TWituralization  within  the  limitations  of  §  350.1  ^ 
of  this  part,  must  be  —  (a)    a  person  who  is 
of  as  much  as  one-half  blood  of  the  white  race, 

^  350.1  ''Racial  eligibility;  general  classes.  Except  as 
otherwise  provided  in  this  Part,  naturalization  under 
the  provisions  of  the  Nationality  Act  of  1940  is  lim- 
ited to  white  persons,  persons  of  African  nativity  or 
descent,  descendants  of  races  indigenous  to  the  West- 
ern Hemisphere,  and  Chinese  persons  or  persons  of 
Chinese  descent  .  .  ." 
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African  nativity  or  descent,  a  race  indigenous  to 
the  Western  Hemisphere,  or  a  combination  of  any 
such  races,  and  is  not  of  as  much  as  one-half 
blood  of  any  other  race  or  combination  of  races." 
(Italics  supplied) 

Section  17  of  the  Immigration  Act  of  February 
5,  1917  (8  U.S.C.  153),  provides  that  Boards  of  Spe- 
cial Inquiry  shall  have  authority  to  determine  whether 
applicants  shall  be  allowed  to  land  or  shall  be  deport- 
ed, and  that  *'  .  .  .  In  every  case  where  an  alien  is 
excluded  from  admission  into  the  United  States  under 
any  law  or  treaty  now  existing  or  hereinafter  made, 
the  decision  of  the  Board  of  Special  Inquiry  adverse 
to  the  admission  of  such  alien  shall  be  final  unless 
reversed  on  appeal  to  the  Attorney  General  ..." 

ADMINISTRATIVE  FINDINGS 
AND  CONCLUSIONS 

The  findings,  conclusions  and  exclusion  order  of 
the  local  Board  of  Special  Inquiry  are  shown  on  pages 
30-31,  and  34  of  the  certified  record  of  the  Immigra- 
tion and  Naturalization  Service,  Exhibit  Number 
56171/680.  The  findings,  conclusions  and  order  of 
the  Commissioner  of  Immigration  and  Naturalization 
entered  and  approved  by  the  Board  of  Immigration 
Appeals,  Washington,  D.  C,  affirming  the  excluding 
decision  of  the  Board  of  Special  Inquiry  on  the  ground 
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that  the  alien  is  ineligible  to  citizenship,  are  contained 
in  the  same  Exhibit,  and  are  quoted  below  : 
"File:  56171/680  —  Seattle  (1200-15858) 

In  re:  HELENE  EMILIE  BOUISS  alias  AIDO 
AJUMA  nee  WAGENKNECHT  formerly 
WILSON 

IN  EXCLUSION  PROCEEDINGS 

IN  BEHALF  OF  APPELLANT:    No  one 

EXCLUDED :  Act  of  1924  —  No  immigration 

visa 
—  Ineligible    to    citi- 
zenship 

APPLICATION:  Admission  for  permanent  resi- 
dence 

DISCUSSION:  The  appellant  is  a  40-year-old 
married  female,  who  was  excluded  by  a  Board 
of  Special  Inquiry  at  the  port  of  Seattle,  Wash- 
ington, on  May  20,  1946,  on  the  grounds  above 
mentioned  and  who  appealed. 

The  appellant  is  a  native  of  Japan  and  a  subject 
of  Sweden  by  a  previous  marriage.  Her  father 
was  a  full-blooded  German  and  her  mother,  a 
full-blooded  Japanese.  She  has  lived  in  Japan 
all  her  life.  She  applied  for  repatriation  to 
Sweden  as  a  'recovered  civilian'  and  while  en 
route  was  married  on  May  9,  1946,  on  the  high 
seas  to  a  person  who  testified  that  he  is  a  citi- 
zen of  the  United  States  and  that  he  has  been  a 
member  of  the  armed  forces  of  the  United  States 
during  World  War  II.  He  further  testified  that 
he  expected  to  be  discharged  on  May  17  or  May 
18,  1946  (p.  19).  She  arrived  in  the  United 
States  at  the  port  of  Seattle,  Washington,  on  May 
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12,  1946,  via  the  SS  'Stetson  Victory'  and  applied 
for  admission  for  the  purpose  of  remaining  per- 
manently. She  is  not  in  possession  of  an  immi- 
gration visa  (pp.  2,  3,  4,  5,  6,  25,  26). 

The  record  does  not  show  whether  the  appellant's 
husband  has  been  discharged  from  the  Army  and, 
if  so,  whether  he  has  been  honorably  discharged. 
However,  since  she  is  excludable  as  an  alien  in- 
eligible to  citizenship  and  is  detained  at  steam- 
ship expense,  rather  than  to  reopen  to  bring  the 
record  up-to-date,  it  will  be  assumed  that  her 
husband  has  been  honorably  discharged.  Accord- 
ingly, the  appellant  is  exempt  from  the  documen- 
tary requirements  under  Public  Law  271,  ap- 
proved December  28,  1945,  and  the  documentary 
ground  of  exclusion  is  not  sustained. 

FINDINGS  OF  FACT:  Upon  the  basis  of  all 
the  evidence,  it  is  found: 

(1)  That  the  appellant  is  an  alien,  a  native  of 
Japan  and  a  subject  of  Sweden ; 

(2)  That  the  appellant  is  of  mixed  blood,  being 
of  fifty  percent  of  the  white  race  and  fifty 
percent  of  the  Japanese  race; 

(3)  That  the  appellant  is  the  spouse  of  a  citizen 

of  the  United  States,  who  has  served  hon-  i 
orably  in  the  Armed  Forces  of  the  United  1 
States  during  World  War  II; 

(4)  That  the  appellant  arrived  in  the  United 
States  at  the  port  of  Seattle,  Washington  on 
May  12,  1946  aboard  the  SS  ''Stetson  Vic- 
tory" and  has  applied  for  admission  into  the 
United  States  for  the  purpose  of  remaining 
here  permanently; 
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(5)  That  the  appellant  is  not  in  possession  of 
an  immigration  visa. 

CONCLUSIONS  OF  LAW:  Upon  the  basis  of 
the  foregoing  findings  of  fact,  it  is  concluded : 

(1)  That  under  Section  13(c)  of  the  Act  of  May 
26,  1924,  as  amended,  the  appellant  is  in- 
admissible to  the  United  States  in  that  she 
is  an  alien  ineligible  to  citizenship  and  not 
entitled  to  enter  the  United  States  under 
any  exception  of  said  sub-section; 

(2)  That  under  Section  13(a)  of  the  Act  of  May 
26,  1924,  the  appellant  is  not  inadmissible 
to  the  United  States  in  that  she  is  an  immi- 
grant not  in  possession  of  a  valid  immigra- 
tion visa  and  not  exempted  from  the  presen- 
tation thereof  by  said  Act  or  regulations 
made  thereunder. 

The  appellant  met  her  husband  on  a  bridge  or  in 
a  park  in  Japan  in  November  1945.  She  cohabit- 
ed with  him  in  that  country  for  a  time  v\^hile  he 
was  absent  without  official  leave.  Their  testi- 
mony is  conflicting  regarding  the  manner  in 
which  they  were  supported  during  that  time.  The 
appellant  testified  that  while  her  husband  was 
absent  without  official  leave  they  could  only  live 
by  'doing  bad  things.'  She  had  no  intention  of 
proceeding  to  Sweden  when  she  embarked.  She 
cohabited  with  a  former  employer  for  about  five 
years.  She  stated  that  she  had  been  sick  for 
about  two  years  and  that  during  that  period 
she  lived  on  her  savings.  She  admits  that  she  has 
had  intimate  relations  with  soldiers.  She  does 
not  admit  practicing  prostitution.  She  also  tes- 
tified that  at  the  insistance  of  her  mother  and 
sister  she  once  submitted  to  a  mental  examina- 
tion, that  she  was  given  a  'shot'  and  that  there 
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was  nothing  wrong  with  her.  Her  testimony  was 
rambling  at  times.  She  has  been  examined  and 
passed  by  a  medical  officer  of  the  United  States 
Public  Health  Service.  The  record  raises  a  doubt 
regarding  whether  the  appellant  and  her  hus- 
band intend  to  live  together  in  the  United  States 
and  the  reasons  that  prompted  them  to  enter  into 
their  marriage  (p.  9).  The  appellant  stated  that 
she  will  jump  overboard  if  she  is  sent  back.  She 
also  stated  that  if  she  cannot  be  admitted  per- 
manently she  would  like  to  be  admitted  in  tran- 
sit. She  states  that  she  has  300  in  England  and 
2000  krona  in  Sweden. 

ORDER:  It  is  ordered  that  the  excluding  de- 
cision of  the  Board  of  Special  Inquiry  be  affirmed 
solely  on  the  ground  that  the  alien  is  ineligible  to 
citizenship. 

In  accordance  with  8  CFR  90.3,  this  case  is  re- 
ferred to  the  Board  of  Immigration  Appeals  for 
consideration." 

ARGUMENT 

There  is  no  dispute  as  to  the  facts,  and  the  only 
question  at  issue  is  whether  the  appellee  is  entitled  to 
enter  the  United  States  as  a  non-quota  immigrant 
pursuant  to  Public  Law  271,  79th  Congress,  Chapter 
591,  First  Session,  approved  December  28,  1945,  8 
U.S.C.  Section  232,  supra,  and  under  Section  4(a)  of 
the  Immigration  Act  of  1924,  8  U.S.C.  204,  supra. 

The  pertinent  provisions  of  Public  Law  271, 
supra  are  "that  notwithstanding  any  of  the  several 


13 

clauses  of  Section  3  of  the  Act  of  February  5,  1917, 
excluding  physically  and  mentally  defective  aliens, 
and  nothwithstanding  the  documentary  requirments 
of  any  of  the  Immigration  laws  or  regulations,  Execu- 
tive orders,  or  Presidential  proclamations  issued 
thereunder,  alien  spouses  or  alien  children  of  United 
States  citizens  serving  in,  or  having  an  honorable  dis- 
charge certificate  from  the  Armed  Forces  of  the  Unit- 
ed States  during  the  Second  World  War  shall,  if 
otherwise  admissible  under  the  Immigration  laws, 
and  if  application  is  made  within  three  years  of  the 
effective  date  of  this  Act,  be  admitted  to  the  United 
States:  .  .  ."  (Italics  supplied) 

It  is  indisputable  that  the  legislation  was  de- 
signed to  facilitate  the  admission  of  spouses  and  chil- 
dren of  citizens  serving  in  the  Armed  Forces.  House 
Rep.  1320,  79th  Congress,  First  Session.  In  execut- 
ing this  design,  Congress  might  have  provided  in  con- 
cise and  unmistakable  language  an  exemption  from  all 
immigration  requirements.  But  the  italicized  pas- 
sage of  the  statute  indicates  decisively  that  Congress 
intended  to  limit  its  bounty  to  the  grant  of  two  ex- 
emptions from  normal  immigration  requirements  : 

(1)  Waiver  of  the  provisions  excluding  physi- 
cally and  mentally  defective  aliens; 

(2)  Elimination  of  documentary  requirements. 
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The  language  of  the  statute  and  its  legislative 
history  demonstrates  that  Congress  contemplated  no 
relaxations  beyond  those  specifically  enumerated.  91 
Cong.  Rec.  11921,  12529.  That  is  why  the  statute 
insists  that  applicants  be  '^otherwise  admissible  under 
the  general  immigratioyi  laws." 

It  is  a  fundamental  rule  of  law  that  Congress 
must  be  presumed  to  have  intended  the  plain  meaning 
of  the  language  used  in  a  statute,  and  that  the  courts 
are  to  give  effect  to  the  legislative  acts,  and  not  to 
amend  or  repeal  them.  The  doctrine  enunciated  in 
Holy  Trinity  Church  v.  United  States,  143  U.S.  457, 
is  not  applicable  where  the  intent  of  Congress  is  clear 
and  unambiguous  from  the  statute  itself. 

What  plainer  language  could  the  Congress  have 
employed  than  '^if  otherwise  admissible  under  the  im- 
migration laws." 

Appellee,  as  will  be  shown  hereafter,  is  racially 
ineligible  to  naturalization  and  therefore  not  "other- 
wise admissible  under  the  immigration  laws." 

It  will  be  observed  that  Section  13(c)  of  the 
Immigration  Act  of  1924,  8  U.S.C.  213,  supra,  con- 
tains no  exemption  for  the  wives  and  children  of 
American  citizens  who  are  invested  with  "non-quota 
status"  by  Section  4(a)  of  the  same  statute,  8  U.S.C. 
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204(a).  That  omission  was  questioned  by  the  Su- 
preme Court  of  the  United  States  in  Chang  Chan  v. 
Nagle,  268  U.S.  346  (1925),  in  which  it  was  contend- 
ed that  Congress  could  not  have  contemplated  the  sep- 
aration of  families,  and  that  the  failure  to  provide  an 
exception  in  favor  of  racially  ineligible  wives  and 
children  of  citizens  therefore  was  inadvertent.  The 
Supreme  Court  rejected  this  argument  and  declined 
to  supply  an  exception  where  Congress  deliberately 
had  omitted  to  provide  it.    The  court  said,  p.  352: 

'Taken  in  their  ordinary  sense,  the  words 
of  the  statute  plainly  exclude  petitioners' 
wives  .  .  .  Nor  can  we  approve  the  suggestion 
that  the  provisions  contained  in  Subdivision  (a) 
of  §  4  were  omitted  from  the  exceptions  in  §  13(c) 
because  of  some  obvious  oversight  and  should  now 
be  treated  as  incorporated  therein.  Although  de- 
scriptive of  certain  'non-quota  immigrants',  that 
subdivision  is  subject  to  the  positive  inhibitions 
against  all  aliens  ineligible  to  citizenship  who  do 
not  fall  within  definitely  specified  and  narrowly 
restricted  classes." 

Thus  it  must  be  conceded  that  if,  as  the  Govern- 
ment claims,  the  appellee,  is  ineligible  to  naturaliza- 
tion, she  is  not  admissible  to  the  United  States  under 
Public  Law  271,  supra,  and  under  Section  4(a)  of 
the  Immigration  Act  of  1924,  supra. 

At  the  time  of  appellee's  arrival  in  the  United 
States,  naturalization  under  Section  303  of  the  Na- 
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tionality  Act  of  1940,  8  U.S.C.  703,  was  limited  to 
white  persons,  persons  of  African  nativity  or  descent, 
descendants  of  races  indigenous  to  the  Western  Hemi- 
sphere, and  Chinese  persons  or  persons  of  Chinese 
descent. 

Since  Ozawa  v.  United  States,  260  U.S.  178 
(1922),  it  has  been  clear  that  persons  of  Japanese  race 
are  not  eligible  to  become  naturalized  as  American 
citizens. 

Yamashita  v.  Hinkle,  260  U.S.  199,  43  S.  Ct. 
69,  67  L.  Ed.  209; 

United  States  v.  Bhagat  Singh  Thind,  261  U.S. 
204,  214,  43  S.  Ct.  338,  67  L.  Ed.  616; 

Terrace  v.  Thompson,  263  U.S.  197,  44  S.  Ct.  15, 
68  L.  Ed.  255; 

Porterfield  v.  Webb,  263  U.S.  225,  44  S.  Ct.  21, 
68  L.  Ed.  278; 

Webb  V.  O'Brien,  263  U.S.  313,  44  S.  Ct.  112,  ^^ 
L.  Ed.  318; 

Cockrill  vs.  California,  268  U.S.  258,  45  S.  Ct. 
490,  69  L.  Ed.  944. 

With  respect  to  persons  of  mixed  racial  blood, 
even  prior  to  the  promulgation  of  Part  350,  Title  8 
C.F.R.,  supra,  the  courts  have  uniformly  deemed  them 
eligible  for  naturalization  only  if  they  were  prepon- 
derantly of  an  eligible  racial  strain.  Thus  it  has  been 
determined  that  a  person  whose  father  was  white  and 
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whose  mother  was  Japanese  is  ineligible  to  naturaliza- 
tion. 

In  re  Young,  198  Fed.  715  (Wash.  1912) ; 

In  re  Camille,  6  Fed.  256 ; 

In  re  Knight,  171  Fed.  299; 

In  re  Alverto,  198  Fed  688; 

In  re  Lampitoe,  232  Fed  382 ; 

In  re  Rallos,  241  Fed  686; 

In  re  Fisher,  21  Fed.  (2d)  1007; 

In  re  Cruz,  23  F.  Supp.  774 ; 

Morrison  vs.  People  of  the  State  of  California,  291 
U.  S.  82. 

Appellee,  by  her  own  admission,  is  not  prepon- 
derantly of  a  racial  eligible  strain.  When  testifying 
before  the  Board  of  Special  Inquiry  at  Seattle,  Wash- 
ington on  May  13,  1946,  she  was  asked  the  question, 
"Of  what  race  are  you?",  to  which  she  replied:  "One- 
half  German  and  one-half  Japanese,"  (p.  30,  record 
of  hearing). 

Thus  appellee,  as  a  person  ineligible  to  naturali- 
zation, is  inadmissible  to  the  United  States  under 
Section  13(c)  of  the  Immigration  Act  of  1924,  8 
U.S.C.  213,  supra,  and  was  rightly  excluded  from 
admission  to  the  United  States  by  a  duly  constituted 
Board  of  Special  Inquiry  at  Seattle,  Washington  on 
May  20,  1946. 
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CONCLUSION 

The  appellee  is  clearly  inadmissible  to  the  United 
States  under  Section  13(c)  of  the  Immigration  Act  of 
1924,  supra,  as  a  person  ineligible  to  citizenship,  and 
in  entering  the  exclusion  order  the  Immigration  au- 
thorities did  not  act  in  an  arbitrary  manner,  or  mis- 
construe or  misapply  the  law.  Therefore,  said  order 
of  exclusion  is  final  and  conclusive,  and  the  District 
Court  erred  in  granting  the  Writ. 

It  is  respectfully  submitted  the  judgment  of  the 
District  Court  should  be  reversed. 

Respectfully  submitted, 

J.  CHARLES  DENNIS 

United  States  Attorney 

JOHN  E.  BELCHER 

Assistant  United  States  Attorney 

JOHN  P.  BOYD 

Immigration  and  Naturalization 
Service 

(On  the  Brief) 
Attorneys  for  Appellants 
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JURISDICTION 

This  is  a  habeas  corpus  proceeding  wherein  the  juris- 
diction of  the  District  Court  and  of  the  Appellate  Court 
have  been  invoked  under  the  provisions  of  Title  28  USCA, 
Section  452,  and  Title  28  USCA,  Section  463. 


Appellee  heretofore  submitted  to  this  court  a  motion 
to  dismiss  the  appeal.  The  motion  was  denied.  Appellee 
again  respectfully  contends  that  this  court  has  no  jurisdic- 
tion to  entertain  the  appeal  for  the  following  reasons: 

(1)  That  appellant,  R.  P.  Bonham,  who  filed  the 
Notice  of  Appeal  herein,  was  not  a  party  to  the  proceeding 
in  the  District  Court  and  ivas  not  substituted  as  a  parti/  to 
the  proceeding  in  the  District  Court  at  any  time  prior  to 
the  taking  of  said  appeal  by  him  and  hy  reason  thereof  this 
court  is  without  jurisdiction  to  entertain  this  appeal; 

(2)  That  George  W.  Tyler,  Acting  District  Director, 
Immigration  and  Naturalization  Service,  who  was  the  sole 
respondent  in  the  District  Court,  did  not  take  any  appeal 
herein  at  any  time  within  the  time  alloued  by  law  or  at  all, 
and  the  time  of  the  said  George  AV.  Tyler  to  take  an  appeal 
from  the  judgment  in  which  R.  P.  Bonham  purports  to 
appeal  from  expired. 

That  the  court  has  no  jurisdiction  of  this  appeal  is  based 
upon  the  authority  of  Title  28  USCA  Section  780,  and  the 
authority  of  Davis  vs.  Preston,  280  U.  S.  406;  Rule  73  (a) 

(b)  Federal  Rules  of  Civil  Procedure. 

ABSTRACT  OF  THE  CASE 

Appellee  is  an  alien  woman,  born  in  Kobe,  Japan,  and 
is  one-half  blood  of  the  Japanese  race  and  one-half  blood 


of  the  white  race,  her  mother  being  Japanese  and  her  father 
German.  Appellee  is  lawfully  married  to  John  Anthony 
Bouiss,  a  citizen  of  the  United  States  and  an  honorably 
discharged  war  veteran  of  the  Second  World  War.  This 
marriage  occurred  on  the  high  seas  while  she  and  her  hus- 
band were  en  route  from  Japan  to  the  United  States. 
Upon  arrival  in  the  United  States  appellee  was  removed  to 
the  Immigration  Station  in  Seattle  and  accorded  a  hear- 
ing before  a  Board  of  Inquiry.  The  Commissioner  of  Im- 
migration and  Naturalization  acting  on  behalf  of  the  At- 
torney General  entered  an  order  excluding  appellee  from 
the  United  States  on  the  ground  that  under  Section  13  (c) 
of  the  Act  of  May  26,  1924,  she  was  an  alien  ineligible  to 
citizenship,  and  not  entitled  to  enter  the  United  States 
under  any  exception  of  the  law.  The  order  was  approved 
by  the  Board  of  Immigration  Appeals  and  appellee  was 
ordered  excluded. 

A  petition  for  a  Writ  of  Habeas  Corpus  on  behalf  of 
appellee  was  filed.  The  sole  respondent  named  in  the  peti- 
tion was  George  W.  Tyler,  Acting  District  Director, 
Immigration  and  Naturalization  Service,  Seattle,  Wash- 
ington. It  was  alleged  in  said  petition  that  the  exclusion 
order  was  unlawful,  null  and  void,  in  that  as  the  wife  of  a 


citizen  of  the  United  States,  serving  in  the  Armed  Forces 
of  the  United  States  she  was  lawfully  admissible 
to  the  United  States  as  a  non-quota  immigrant  under  Sec- 
tion 4  (a)  of  the  Immigration  Act  of  1924,  and  by  virtue 
of  Public  Law  271,  79th  Congress,  Chapter  591,  First 
Session,  approved  December  28,  194.5,  Title  8  USCA  Sec- 
tion 232. 

The  Honorable  Paul  J.  McCormick,  Judge,  granted 
the  petition  and  appellee  was  ordered  released. 

George  W.  Tyler,  xvho  tvas  the  sole  respondent  in  the 
District  Coin-t  (lid  not  appeal  from  said  order  discharging 
appellee  from  custody.  No  substitution  from  Tyler  to  R. 
P.  Bonham  as  appellant  was  wade  in  the  Distriet  Court. 
After  the  appeal  was  filed  in  the  Circuit  Court  appellee 
submitted  a  motion  to  dismiss  the  appeal  for  the  reasons 
heretofore  given  under  the  topic  "jurisdiction."  (page  1) 
The  motion  was  denied  and  the  application  of  appellant 
to  be  substituted  was  granted. 

THE 
APPELLATE  COURT  HAS  NO  JURISDICTION 
LAW  AND  AUTHORITIES 
Title  28  USCA ,  Seetion  7 HO   is    permissive   only.    It 


authorizes  substitution  of  a  party  under  the  conditions  and 
as  described  b}^  the  statute.  Davis  vs.  Preston,  280  U.  S. 
406. 

One  who  is  not  a  party  to  a  record  and  judgment  is  not 
entitled  to  appeal  therefrom. 

Rule  73  (a)  (b)  Federal  Rules  of  Civil  Procedure; 

Ex  Parte  Leaf  Tobacco  Board  of  Trade,  222  U.S.  578, 
32  S.Ct.  833; 

West  vs.  Radio-Keith-Orpheum  Corp.,  70  Fed.   (2) 
621; 

Rose  vs.  Bank  of  America,  86  Fed.  (2)  69  (CCA-9). 


ARGUMENT 

In  the  District  Court  George  W.  Tyler  was  the  sole 
party  respondent.  He  filed  no  notice  of  appeal  from  the 
order  allowing  the  writ.  Thereafter,  without  any  substitu- 
tion of  parties  in  the  District  Court,  appellant  Bonham 
filed  a  notice  of  appeal.  (Tr.  p.  20) 

The  right  to  appeal  and  the  time,  conditions,  and  the 
party  by  whom  the  right  is  to  be  exercised,  must  not  be 
confused  with  and  is  independent  of  the  question  of  sur- 


vivor  of  the  proceedings  and  of  the  right  of  substitution. 
Section  780,  Title  28  JJSCA  is  permissive  only.  It  author- 
izes substitution  of  a  party  under  the  condition  and  as  de- 
scribed by  the  statute.  It  does  not  attempt  to  enlarge  or 
affect  the  time  in  which  an  appeal  must  he  taken,  nor  does 
it  affect  the  question  as  to  who  is  the  proper  party  to  take 
the  appeal.  It  is  well  established  law  that  one  who  is  not  a 
partij  to  a  record  and  judgment  is  not  entitled  to  appeal 
therefrom.  Ecc  Parte  Leaf  Tobacco  Board  of  Trade,  etc., 
222  U.S.  578;  West  vs.  Radio-Keith-Orpheum  Corp., 
(CCA-2)  70  Fed  (2)  G21. 

The  statute,  Section  780,  Title  28  U.S.C.A.,  relative 
to  survival  of  actions,  etc.,  would  not,  nor  does  it  purport 
to  give  the  successor  any  additional  time  to  take  an  appeal. 
That  statutory  time  remained  unchanged. 

In  Davis  vs.  Preston,  280  U.S.  406-.50  S.C.  171,  an 
action  was  prosecuted  against  Davis,  "Federal  Agent," 
under  the  railroad  act.  After  the  entry  of  judgment  against 
Davis  as  Federal  Agent,  and  before  the  time  in  which  to 
take  an  appeal  expired,  Davis  ceased  to  be  "Federal  j 
Agent"  and  Andrew  W.  Mellon  was  appointed  to  succeed  " 
him.  After  Davis  ceased  to  be  Federal  Agent  an  appeal 
from  the  judgment  was  taken  in  his  name  and  was  per- 


fected.  The  court  dismissed  that  appeal  because  Davis  had 
no  right  to  take  an  appeal  after  he  ceased  to  be  Federal 
Agent.  Thereafter  and  after  the  statutory  time  for  appeal 
expired  Andrew  W.  Mellon  applied  to  the  Supreme  Court 
for  his  substitution  in  place  of  Davis.  The  court  held: 

"But  the  motion  must  be  denied.  The  succession  in 
office,  as  now  appears,  occurred  before  there  was  any 
effort  to  obtain  a  review  of  this  Court.  After  the  suc- 
cession, Davis  was  completeh"  separated  from  the  of- 
fice and  without  right  to  invoke  such  a  review  or  exer- 
cise any  authority  or  discretion  in  that  regard..  Therefore 
his  petition  must  be  disregarded.  The  time  within  which 
such  a  review  may  be  invoked  is  limited  by  statute,  and 
that  time  has  long  since  expired.  To  grant  the  motion 
in  these  circumstances  would  be  to  put  aside  the  statu- 
tory limitation  and  to  subject  the  party  prevailing  in 
the  state  court  to  uncertainty  and  vexation  which  the 
limitation  is  intended  to  prevent. 

The  provisions  relating  to  substitution  which  were 
added  to  section  206  of  the  Transportation  Act  of  1920 
by  the  Act  of  March  3,  1923,  c.  233,  42  Stat.  1443  (49 
USCA  Sec.  74)  are  cited  in  support  of  the  motion. 
But,  even  when  they  are  liberally  construed,  as  they 
probably  should  be,  they  disclose  no  purpose  either  (a) 
to  enable  a  former  Federal  Agent  to  invoke  a  review 
by  this  Court  of  a  judgment  which  is  of  no  legal  con- 
cern to  him,  or  ( b )  to  modify  or  enlarge  the  prescribed 
statutory  period  for  invoking  the  reviewing  power  of 
this  court."  (Kmphasis  supplied) 

Neither  would  the  statute  nor  the  Federal  Rules  of 
Civil  Procedure  give  the  successor  the  automatic  right  to 
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take  an  appeal  in  a  proceeding  to  ichich  Ids  predecessor  ivus 
the  sole  party.  The  right  of  the  successor  to  take  an  appeal 
could  accrue  only  after  he  had  procured  his  substitution  in 
the  district  court  as  a  party  to  the  proceeding .  This  right 
could  have  been  obtained  upon  application  before  the  time 
to  appeal  elapsed.  Then  only  would  he  stand  in  the  posi- 
tion which  would  give  him  the  right  to  initiate  and  prose- 
cute an  appeal. 

There  is  no  hardship  in  such  a  construction.  Why 
should  a  successor  of  a  party  be  gi^  en  any  greater  privi- 
leges and  an  extension  of  time  because  his  predecessor  saw 
fit  to  remain  inactive  for  a  substantial  ])eri()(l  of  the  time 
allowed  by  the  statute  for  the  taking  of  an  appeal? 

It  may  be  that  the  predecessor  in  office  did  not  regard 
an  appeal  necessary  or  desirable  and  was  satisfied  with 
the  decision  of  the  lower  court.  If  the  successor  in  office 
deemed  it  important  and  necessary  that  an  appeal  should 
be  procured  it  behooved  him  to  take  the  proceedings  neces- 
sary in  the  district  court  to  place  him  in  the  position  as  a 
party  to  the  record  which  would  enable  him  to  take  an 
appeal.  This  he  had  to  do  as  outlined  in  Section  7S0  and 
it  had  to  be  done  in  time  to  accomplish  his  substitution  > 
before  the  eoopiration  of  the  time  for  taking  of  an  appeal. 
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It  will  be  noted  that  Section  780  authorizes  substitution 
in  a  pending  proceeding.  In  the  federal  courts  the  com- 
mencement of  an  appeal  is  an  independent  proceeding. 
There  was  no  appeal  pending  when  the  successor  assumed 
office.  There  was,  however,  a  proceeding  pending  in  the 
District  Court.  While  judgment  had  been  entered  in  the 
case  in  the  District  Court  the  law  is  well  settled  that  an 
action  is  deemed  pending  until  the  time  for  appeal  expires. 
The  only  action  that  was  pending  at  the  time  of  the  filing 
of  the  notice  of  appeal  by  Bonham,  the  apj)ellant,  was  the 
action  in  the  District  Court.  It  teas  in  that  action  that  he 
had  a  right  to  appli/  for  substitution  and  thereafter  to 
give  a  notice  of  appeal.  But  the  right  of  substitution  in  a 
pending  action  is  not  the  same  as  the  right  to  initiate  a 
new  ])r()ceeding  in  another  court. 


Rule  7S  (a)  Federal  Rules  of  Civil  Procedure,  pro- 
vides: 


"When  an  appeal  is  permitted  by  law  from  a  dis- 
trict court  to  a  circuit  court  of  appeals  and  tvithin  the 
time  prescribed,  a  parti/  may  appeal  from  a  judgment 
by  filing  with  the  district  court  a  notice  of  apf)eal  *  *  *" 
(Emphasis  supplied) 

Rjde  73  (b) 

"The  notice  of  appeal  shall  specify  the  parties  tak- 
ing the  appeal;  *  *  *"  (Emphasis  supplied) 
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In  the  case  at  bar  Tjder  was  the  sole  respondent. 
Bonham,  the  appellant,  xicas  not  made  a  party  to  the  record. 
He  did  not  petition  the  District  Court  to  be  made  a  party 
until  after  the  attempted  appeal  was  docketed  in  the  Cir- 
cuit Court  and  after  the  time  allowed  to  give  notice  of 
appeal  in  the  District  Court.  Therefore,  not  being  made  a 
party  within  the  time  allowed  by  law,  the  notice  of  appeal 
was  ineffectual  to  give  the  appellate  court  jurisdiction. 

PROPOSITION  OF  LAW 

A  woman,  even  though  ineligible  to  citizenship,  if  the 
wife  of  a  United  States  Citizen  of  Second  World  Wsly,  is 
admissible  as  a  non-quota  immigrant  by  virtue  of  8  IT.  S. 
C.  A.  Section  204  (fa),  and  Public  Law  271,  79th  Con- 
gress, Chap.  591. 

LAW  AND  AUTHORITIES 

Public  Law  271,  79th  Congress  Chapter  591,  8  U.  S. 
C.  A.  Section  232; 

Ex  parte  Chiu  Shee,  1  Fed.  (2)  798; 
Eoc  parte  Cheung  Sum  Shee,  2  Fed.  (2)  99.5 ; 
Schouler,  (6th  Edition),  Section  3. 
Towne  vs.  Eisner,  24.5  U.S.  418. 

First  National  Bank  ^  Trust  Co.  vs.  Beach,  301  U.S. 
435. 
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ARGUMENT 

The  position  taken  by  appellant  to  the  effect  that  solely 
by  reason  of  appellee's  ineligibility  to  citizenship,  she  is 
not  admissible  to  the  United  States,  is  untenable,  if  full 
effect  is  given  to  Public  Law  271,  79th  Congress,  Chapter 
501,  approved  December  28,  1945,  8  U.S.C.A^,  Sec.  232. 
This  remedial  statute  which  was  passed  during  a  period  of 
war  to  expedite  the  admission  to  the  United  States  of  alien 
spouses  of  citizen  members  of  the  United  States  armed 
forces  is  in  pari  materia  with  Section  4  (a)  of  the  Immi- 
gration Act  of  1924,  8  U.S.C.A.  Section  204. 

When  the  Congress  had  for  consideration  Section  13 
(c)  of  the  Immigration  Act  of  1924,  which  denies  admit- 
tance to  those  ineligible  to  citizenship,  the  report  of  the 
House  Committee  stated  specifically,  that  wives  of  Amer- 
ican citizens  were  exempted  from  those  aliens  who  were 
to  be  excluded. 

Eoo  parte  Chiu  Shee   (District  Court,  D.  Massachu- 
setts, October  17,  1924),  1  Fed.  (2d)  798. 

"Return  on  a  writ  of  habeas  corpus  to  obtain  the 
release  of  a  person  held  for  deportation  by  the  immigra- 
tion authorities,  who  decided  that  the  Immigration 
Act  of  May  26,  1924  (43  Stat.  158),  prohibited  her 
from  landing.  The  case  is  properly  before  the  court,  as 
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it  involves  the  interpretation  of  a  law  on  which  the  deci- 
sion of  the  immigration  officials  is  not  final.  Gegiow 
vs.  Uhl,  239,  U.S.  8,  30  S.Ct.  2,  GO  L.  Ed.  114. 

These  proceedings  raise  the  question  whether  a 
Chinese  woman,  born  of  foreign  parents,  who  is  the  wife 
of  an  American  citizen,  is  prevented  by  the  recent  Im- 
migration Act  from  entering  this  country,  thus  chang- 
ing the  settled  law  which  allows  such  persons  to  join 
the  husbands  here  *  *  *" 

"It  will  be  noticed  that  subdivision  (a)  of  section 
4,  which  relates  to  the  wives  of  American  citizens,  was 
not  included  among  the  exemptions.  On  this  omission 
the  assumption  is  based  that  Congress  expressly  for- 
bade the  entry  of  the  wife  of  an  American  citizen,  if  she 
could  not  be  naturalized.  The  assumption  rests  on  an 
insecui'e  foundation  and  arises  from  a  literal  construc- 
tion of  the  act,  Vvithout  seeking  to  ascertain  its  inten- 
tion. The  result  of  such  a  construction  would  be  that 
Congress  showed  itself  more  soHcitous  for  the  welfare 
of  an  alien  minister  or  professor,  whose  wife  is  allowed 
to  enter  (section  13  (c)  than  for  that  of  American 
citizens.  Such  a  result  would  be  absurd,  and  we  are 
told  by  the  highest  authorities  that  an  act  of  Congress 
should  not  be  so  construed  as  to  lead  to  absurdities  *  *  *' 
'Nor  is  such  a  construction  necessary.  Section  4  (a), 
standing  alone,  would  allow  a  Chinese  wife  of  an  Amer- 
ican citizen,  not  only  to  be  admitted,  but  to  be  admitted 
in  excess  of  the  quota.  The  omission  of  subdivision  (a) 
of  section  4  from  tJte  provisio7is  of  section  IS  arost, 
not  from  a  settled  purpose  of  Congress  to  ea'clude  such 
a  wife,  hut  from  the  fact  that  in  considering  section  13 
Congress  had  onl//  aliens  in  mind,  and  did  not  realize 
that  the  section  as  passed  diminished  the  rights  of 
American  citizens,  already  carefully  safeguarded  hy 
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section  A  (a).  The  reason  why  this  inconsistency  was 
overlooked  was  that  the  report  of  the  House  Commit- 
tee stated  sjjecificallji  that  wives  of  American  citizens 
tcere  eLvempted,  and  the  chairman  of  that  committee 
(Mr.  Johnson) ,  in  the  debate  in  the  House,  emphasized 
this  feature  of  the  bill.  Congressional  Record,  vol.  65, 
No.  93  p.  5851.  The  discrepancy  between  section  4  (a) 
and  section  13  (c)  is  thus  reconciled  by  construing  the 
latter  provision  as  applying  only  to  aliens  tvho  are  not 
related  to  American  citizens  *  *  *'  "  (Emphasis  sup- 
plied) 

To  the  same  effect  is  Ex  parte  Cheung  Sum  Shee  et  al, 
ElV  parte  Chan  Shee  et  al.  (District  Court,  N.D.  Califor- 
nia, S.D.  October  25,  1924.)  2  Fed.  (2d)  995. 

It  is  true  that  the  position  of  the  courts  in  the  above 
cases  was  not  accepted  in  Chang  Chan  vs.  Nagle,  268  U.S. 
31.6.  Tliat  case  involved  American  born  Chinese  claiming 
the  right  to  bring  into  the  United  States  their  Chinese 
wives  and  children.  That  case  was  decided  May  25,  1925. 
It  did  not  have  a  background  of  a  global  war  involving  the 
occupation  of  foreign  lands  by  young  American  soldiers, 
and  the  normal  inclination  of  fraternizing  with  peoples  of 
such  lands.  The  words  of  a  statute  "are  not  phrases  of  art 
with  a  changeless  connotation,"  and  should  vary  with  the 
circumstances  and  where  the  real  intent  of  Congress  can  be 
obtained  without  absurdity  and   discrimination  a  broad 
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interpretation  to  its  acts  should  be  given  in  order  to  avoid 
inhumane  results. 

The  Act  of  December  28,  1945,  59  Stat.  659,  Chap. 
591,  Public  Law  271  provides,  inter  alia;  Section  1: 

"  *  *  *  That  notwithstanding  any  of  the  several 
clauses  of  Section  3  of  the  Act  of  February  5,  1917, 
excluding  physically  and  mentally  defective  aliens  *  *  * 
alien  spouses  *  *  *  of  United  States  citizens  serving  in, 
or  having  an  honorable  discharge  certificate  *  *  *  shall 
if  otherwise  admissible  under  the  immigration  laws 
*  *  *  lie  admitted  to  the  United  States  *  *  *" 

Section  2: 

"Regardless  of  Section  9  of  the  Immigration  Act 
of  1924,  any  alien  admitted  under  section  1  of  this  Act 
shall  be  deemed  to  be  a  nonquota  immigrant  as  defined 
in  section  4(a)  of  the  Immigration  Act  of  1924." 

Now  it  is  apparent  that  Section  1  of  the  above  Act  relates 
to  the  exclusion  of  those  undesirable  aliens  under  the 
Act  of  February  oth,  1917,  but  Section  2  provides,  in  all 
events,  the  alien  spouse  was  admissible  as  a  nonquota  immi- 
grant by  virtue  of  Section  4  (a)  of  the  Act  of  1924  (8  U.  S. 
C.  A.  204).  The  phrase  "if  otherwise  admissible"  in  Sec- 
tion 1  relates  solely  to  those  aliens  who  were  excluded  un- 
der section  3  of  the  Act  of  1917  and  has  nothing  to  do  with 
Section  13(c)  of  the  Act  of  1924.  If  Congress  intended  to 
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exclude  alien  spouses  who  were  "ineligible  to  citizenship^^ 
it  is  respectfully  submitted  that  it  would  in  plain  language 
have  so  declared.  However,  Congress,  specifically  referred 
in  Section  1  to  the  Act  of  1917,  which  Act  established  the 
standard  of  admissibility  of  aliens,  and  that  explains  its 
use  of  the  phrase  "if  otherwise  admissible"  instead  of  "eligi- 
I)le  to  citizenship."  Section  1,  relates  to  the  Immigration 
Act  of  1017  and  SECTION  2  RELATES  TO  4{a)  OF 
THE  IMMIGRATION  ACT  OF  1924. 

We  do  not  believe  that  Congress  in  enacting  Public 
Imw  i^71,  supra,  had  in  mind  a  discriminatory  intention. 
We  do  not  believe  that  it  was  intended  to  extend  to  one 
class  of  citizen  members  of  the  United  States  armed  forces 
serving  in  one  part  of  the  world  the  natural  privilege  of 
entering  into  marriage  contracts,  with  their  wives  to  emi- 
grate to  the  United  States  and  inviting  other  citizen  mem- 
bers of  the  United  States  armed  forces  serving  in  another 
part  of  the  world  to  live  lives  of  concubinage,  licentiousness 
and  lewd  cohabitation.  The  Armed  Forces  had  no  free 
choice  of  place  of  service.  Many  a  young  man  w^as  taken 
from  his  family  and  sent  to  every  country  on  the  globe,  and 
it  was  not  wholly  unexpected  that  nmch  courtship  ensued. 
Thousands  upon  thousands  of  young  men  were  taken  from 
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their  normal  surroundings  and  transported  to  every  section 
of  the  world.  And  the  Hon.  Paul  J.  McCormick,  in  the  case 
at  bar,  recognized  and  gave  expression  to  this  normal  social 
behavior,  and  interpreted  Public  Law  271  in  its  broadest 
scope,  and  said:  (Tr.  p.  16) 

"This  remedial  statute  was  enacted  in  a  post-bellum 
environment  which  found  millions  of  the  personnel  of 
the  armed  forces  of  the  Nation  in  distant  and  widely 
separated  foreign  areas  around  the  globe.  Its  broad 
and  comprehensive  terms  clearly  state  the  purpose  and 
object  which  Congress  sought  to  accomplish  by  this 
legislative  innovation.  The  intent  to  keep  intact  all 
conjugal  and  family  relationships  and  responsibilities 
of  honorably  discharged  service  men  of  the  Second 
World  War  is  clearly  expressed,  and  the  obvious  pur- 
pose to  safeguard  the  social  and  domestic  consequences 
of  marriage  of  service  men  while  absent  from  the  United 
States  must  take  precedence  over  a  generalized  phrase 
which  if  interpreted  along  purely  racial  lines  would 
frustrate  the  plain  purpose  of  the  whole  statute.  Such 
a  construction  should  not  be  adopted." 

See  Holy  Trinity  Church  vs.  United  States,  143  U.S. 
4.57;' 

Ozawa  vs.  United  States,  260  U.S.  178  at  page  194; 

Cabell  vs.  Markham,  (C'.C\A.  2,  1945),  148  F.  2d  737; 

United  States  vs.  £1  Pounds  H  Ounces  of  Platinum, 
(CCA.  4,  1945),  147  F.  2d,  78. 

The  court  was  giving  a  comprehensive  interpretation  to 
the  remarks  of  Schouler,  (6th  Ed.)  Section  3: 
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"Whether  we  consult  the  facts  of  history  or  the  in- 
spirations of  human  reason,  the  family  may  be  justly 
pronounced  the  earliest  of  all  social  institutions.  Man, 
in  a  state  of  nature  and  alone,  was  subject  to  no  civil 
restrictions.  He  was  independent  of  all  laws,  except 
those  of  God.  But  when  united  with  woman,  both  were 
brought  under  certain  restraints  for  their  mutual  well- 
being.  The  propagation  of  offspring  afforded  the  only 
means  whereby  society  could  hope  to  grow  into  perma- 
nent and  compact  system.  Hence  the  sexual  cravings  of 
nature  were  speedily  brought  under  Avholesome  regula- 
tions; as  otherwise  the  human  race  must  have  perished 
in  the  cradle.  Natural  law,  or  the  teachings  of  a  Divine 
Providence,  supplied  these  regulations.  Families  pre- 
ceded nations.  *  *  * 

The  supremacy  of  the  law  of  family  should  not  be 
forgotten.  We  come  under  the  dominion  of  this  law 
at  the  very  moment  of  birth;  we  thus  continue  for  a 
certain  period,  whether  we  will  or  no.  Long  after 
infancy  has  ceased,  the  general  obligations  of  parent 
and  child  may  continue;  for  these  last  through  life. 
Again,  we  subject  ourselves  by  marriage  to  a  law  of 
family;  this  time  to  find  our  responsibilities  still  further 
enlarged.  And  although  the  voluntary  act  of  two  par- 
ties brings  them  within  the  law,  they  cannot  voluntarily 
retreat  when  so  minded.  To  an  unusual  extent,  there- 
fore, is  the  law  of  family  above,  and  independent  of,  the 
individual.  Society  provides  the  home;  public  policy 
I'asliions  the  system;  and  it  remains  for  each  one  of  us 
to  accustom  himself  to  rules  which  are,  and  must  be 
arbitrary. 

So  is  the  law  of  family  universal  in  its  adaptation. 
It  deals  directly  with  the  individuaL  Its  provisions  are 
for  man  and  woman;  not  for  corporations  or  business 
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firms.  The  ties  of  wife  and  child  are  for  all  classes  and 
conditions;  neither  rank;  wealth,  nor  social  influence 
weighs  heavily  in  the  scales.  To  every  one  public  law 
assigns  a  home  or  domicile ;  and  this  domicile  determines 
not  only  the  status,  capacities,  and  rights  of  the  person, 
but  also  his  title  to  personal  property.  There  is  the 
political  domicile,  which  limits  the  exercise  of  political 
rights.  There  is  the  forensic  domicile,  upon  which  is 
founded  the  jurisdiction  of  the  courts.  There  is  the  civil 
domicile,  which  is  acquired  by  residence  and  continu- 
ance in  a  certain  place.  The  place  of  birth  determines 
the  domicile  in  the  first  instance;  and  one  continues 
until  another  is  properly  chosen.  The  domicile  of  the 
wife  follows  tJiat  of  the  husband;  the  domicile  of  the 
infant  may  be  changed  by  the  parent.  Tlins  does  the 
law  of  domicile  conform  to  the  law  of  nature." 

The  doctrine  announced  in  Hohj  Trinitif  Church  vs. 
U.  S.,  14s  U.S.  ^'>r,  should  be  applied  in  this  case.  In  in- 
terpreting congressional  acts  we  also  quote  Towne  vs.  Eis- 
ner, 24o  U.S.  41^: 

"A  word  is  not  a  crystal,  transparent  and  un- 
changed; it  is  the  skin  of  a  living  thought  and  may  vary 
greatly  in  color  and  content  according  to  the  circum- 
stances and  the  time  in  tvhich  it  is  used."  (Emphasis 
supplied) 

And  also,  First  National  Bank  <§  Trust  Co.  of  Bridge- 
ford  vs.  Beach,  301  U.S.  43o: 

"We  emphasize  the  fact  afresh  that  the  words  of  the 
statute  to  which  meaning  is  to  be  given  are  not  phrases 
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of  art  with  a  changeless  connotation.  They  have  a  color 
and  a  content  that  inay  vary  with  the  setting/'  (Em- 
phasis supplied) 

We  submit  that  Congress  did  not  intend  to  favor 
American  soldiers  in  respect  to  their  marital  life  who  serve 
in  one  part  of  the  world  as  against  those  serving  in  another 
part.  Congress  did  intend  to  preserve  the  marital  status  of 
the  members  of  the  armed  forces  all  over  the  world. 


CONCLUSION 

It  is  again  respectfully  submitted  that  appellant  was 
not  made  a  party  to  the  record  in  the  lower  court  and 
therefore  has  no  standing  to  affect  an  appeal.  It  is  also 
respectfully  submitted  that  the  conclusion  reached  by  the 
lower  court  is  in  keeping  with  the  intent  of  Congress  and 
should  be  affirmed. 

Respectfully  submitted, 

Leo  Levknson 
John  Caughlan 
Irvin  Goodman 
Samuel  Jacobson 
Attorneys  for  Appellee. 
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uralization Service, 

Appellant, 
vs. 
Helene  Emilie  Bouiss, 

Appellee. 


BRIEF  OF  JAPANESE  AMERICAN  CITIZENS 
LEAGUE,  AMICUS  CURIAE. 


Interest  of  the  Japanese  American  Citizens  League. 

The  Japanese  American  Citizens  League  is  a  national 
organization  of  American  citizens  of  every  racial  descent. 
It  has  branches  in  California,  Oregon  and  Washington. 
It  is  concerned  with  assuring  all  persons,  no  matter  their 
ancestry,  that  they  be  free  from  discrimination  and  preju- 
dice solely  because  of  their  race. 

Hence,  its  appearance,  with  leave  of  Court,  amicus 
urging  judicial  protection,  indirectly,  of  an  American  citi- 
zen and  World  War  veteran  of  non-Japanese  descent; 
and,  directly,  of  a  Caucasian-Japanese  of  mixed  racial 
ancestry,  from  being  the  victims  of  illegal  administrative 
racial   discrimination.^ 


^This  brief   is   intended  not  to  duplicate  any  of  the  arguments 
made  by  the  appellee,  in  her  brief,  on  appeal. 


ARGUMENT. 

The  Appellee  Is  Admissible  as  the  Wife  of  an  United 
States  Citizen  Honorably  Discharged  From  the 
Armed  Forces  of  the  United  States,  Under  8 
United  States  Code,  Section  232. 

I. 

Appellee  Is  Admissible,  Although  Ineligible  to 
Citizenship. 

The  purpose  of  the  statute  is  thus  adequately  stated 
by  Judge  Paul  J.  McCormick,  the  trial  judge: 

"This  remedial  statute  was  enacted  in  a  post-bellum 
environment  which  found  millions  of  the  personnel  of 
the  armed  forces  of  the  Nation  in  distant  and  widely 
separated  foreign  areas  around  the  globe.  Its  broad 
and  comprehensive  terms  clearly  state  the  purpose 
and  object  which  Congress  sought  to  accompHsh  by 
this  legislative  innovation.  The  intent  to  keep  intact 
all  conjugal  and  family  relationships  and  respon- 
sibilities of  honorably  discharged  service  men  of 
the  Second  World  War  is  clearly  expressed,  and  the 
obvious  purpose  to  safeguard  the  social  and  domestic 
consequences  of  marriage  of  service  men  while  ab- 
sent from  the  United  States  must  take  precedence 
over  a  generalized  phrase  which  if  interpreted  along 
purely  racial  lines  would  frustrate  the  plain  pur])ose 
of  the  whole  statute.  Such  a  construction  should 
not  be  adopted."     [R.  16.] 

On  its  face,  the  statute  is  manifestly  directed  toward 
the  wide  and  full  protection  of  the  American  soldier,  who, 
as  the  incidence  of  war    (without  request,  or   even   con- 
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sent)  found  himself  on  America's  farflung  battlefronts/* 
Congress  had  declared  war  on  Japan,  as  well  as  on 
Germany  and  Italy.  On  December  28,  1945,  when  it 
enacted  the  instant  statute,  Congress  knew  that  Amer- 
ican soldiers  were  in  Japan  as  part  of  the  American  oc- 
cupation forces;  as  they  were  in  Germany,  and  Congress 


^^Some  of  the  legislation  designed  for  the  benefit  of  the  members 
of  our  armed  forces  in  World  War  II  are : 

1.  Servicemen's  Readjustment  Act   (GI  Bill  of  Rights)    (38 
U.  S.  C.  693  et  seq.). 

2.  Soldiers  and  Sailors  Civil  Relief  Act  of  1940  (50  U.  S.  C. 
501  et  seq.). 

3.  National   Service  Life  Insurance  Act  of   1940   (38  U.   S. 
C.  801  et  seq.). 

4.  Service  Extension  Act  (50  U.  S.  C.  A.  App.,  Sec.  353). 

5.  Mustering  Out  Payment  Act  of  1944   (38  U.   S.  C.  691 
et  seq.). 

6.  Retraining  and  Re-employment  Provisions : 

a.  Vocational  Rehabilitation  Act,  29  U.  S.  C,  Sees.  31-41. 

b.  Selective  Training  and   Service  Act    (50  U.  S.  C.   A. 
App.  308). 

c.  Service   Extension   Act    (50  U.   S.   C.   A.   App.,   Sees. 
351,  352,  354.  356,  357,  360). 

d.  Army    Reserve    and    Retired    Personnel    Service    Law 
(50  U.  S.  C.  A.  App.,  Sec.  403). 

7.  .Veterans'   Preference  Act  of   1944    (5   U.   S.  C   A.  851- 

869). 

8.  Surplus    Property   Act   of    1944    (50  U.    S.   C.   A.   App., 
Sees.   1611.   1612,   1625,   1632). 

9.  Income    Tax    Preferences    (26   U.    S.    C,    Sees.   22.   421. 
3804,  3808). 

10.  Servicemen's  Dependants  Allowance  Act  of  1942  {d>7 
U.   S.   C,   Sees.  201-221). 

11.  Seeing-Eye  Dogs  (38  U.  S.  C.  251). 

12.  Preferences  as  to  Public  Lands  (43  U.  S.  C,  Sees.  279- 
283,  682a). 

13.  Housing  (42  U.  S.  C.     1571-1573). 

14.  Disabilitv  Compensation  and  Pensions,  e.g.,  38  U.  S.  C. 
41. 

15.  Naturalization  Rights  in  addition  to  the  provision  being 
considered  in  this  case   (8  U.  S.  C.  724.   10001,  et  seq.). 

16.  Additional  eligibility  for  admission  to  U.  S.  Militarv  and 
Naval  Academy  (34  U.  S.  C,  Sees.  1091a,  1091e,'l094, 
1036a,  1038,  1045). 
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knew  too,  that  the  American  occupation  of  Japan  might 
last  many  years — just  as  long,  if  not  longer,  than  the 
occupation  of  Germany.  Section  232,  accordingly,  con- 
tains no  express  racial  discrimination  against  American 
war-brides  coming  from  Japan. 

Indeed,  the  House  Report  on  the  Bill,  resulting  in  Sec- 
tion 232  (Report  No.  1320,  79th  Congress,  First  Session, 
House  of  Representatives)  discloses  no  suggestion  that 
Japanese-born  wives  of  American  soldiers,  or  other  non- 
white  wives,  be  treated  any  differently  from  Caucasian 
brides.  The  purpose  of  •  the  Bill  is  thus  stated  in  the 
Report : 

"The  purpose  of  the  bill  is  to  expedite  the  admis- 
sion to  the  United  States  of  thousands  of  alien  brides 
who  were  married  to  our  soldiers  while  the  latter 
were  serving  abroad  in  the  United  States  armed 
forces  during  the  Second  World  War." 

Its  objective  is  thus  set  forth: 

"The  sole  objective  of  the  bill  is  to  expedite  the 
admission  to  the  United  States  of  the  alien  spouses 
and  alien  minor  children  of  citizen  members  who  are 
serving  or  have  served  honorably  in  the  armed  forces 
of  the  United  States  during  World  War  11." 

The  Report  further  recites: 

"Tt  is  estimated  there  are  approximately  75.000 
to  100,000  spouses  of  American  service  peo])le 
throughout  the  world  and  that  approximately  40,000 
to  55,000  will  come  from  Great  Britain." 

It  further  states: 

"One  of  the  reasons  for  the  introduction  of  this 
measure  is  due  to  the  fact  that  it  is  telieved  such 
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strong  equities  run  in  favor  of  these  service  men  and 
women  in  the  right  of  having  their  families  with 
them  that  cases  certified  for  physical  or  mental  rea- 
sons would  eventually  be  admitted  to  the  United  States, 
either  through  the  authority  vested  in  the  administra- 
tive officers  to  admit  aliens  temporarily,  or  through 
the  medium  of  private  bills  introduced  in  the  Con- 
gress." 

If  discrimination  against  American  soldiers  marrying 
certain  alien  spouses,  of  specified  racial  groups,  is  to  be 
held  judicially  to  be  intended  by  the  statute,  the  courts 
must  read  such  discrimination  into  the  statute,  rather 
than  apply  its  broad  beneficial  provisions,  designed  to 
protect  all  American  soldiers  wherever  stationed. 

(a)  Section  232  Should  be  Construed  Consistently  With 
Recent  Congressional  Policy  Against  Race  Discrimina- 
tion. 

In  determining  the  intent  of  Congress  in  the  en- 
actment of  Section  232,  the  general  recent  policy 
of  Congress  against  race  discrimination  is  to  be 
noted — a  policy  which  refl-ects  itself  in  recent  con- 
sistent amendments  to  the  Naturalization  Law,  all 
designed  to  limit,  if  not  entirely  to  eliminate  racial 
distinctions. 

Thus,  when  the  Naturalization  Act  was  incorpo- 
rated in  the  Nationality  Act  in  1940,  American  In- 
dians, who  had  been  theretofore  excluded  were  in- 
cluded, as  were  Filipinos  having  honorable  service  in 
the  United  States  Army  (8  U.  S.  C.  703).  By  a 
1943  amendment  to  Section  703  (57  Stat.  601),  per- 
sons of  Chinese  descent  are  now  eligible  to  citizen- 


ship;  and  more  recently,  July  2,  1946  (60  Stat. 
534)  the  law  was  further  amended  so  as  to  elim- 
inate the  discrimination  against  Hindus  and  Fili- 
pinos generally. 

In  addition,  Congress  has  now  eliminated  race, 
as  a  complete  and  insurmountable  bar  to  natura- 
lization by  the  adoption  of  Section  724  and  Sec- 
tion 1001  of  the  8  U.  S.  Code.  These  sections^  per- 
mit aliens  of  all  races,  upon  service  in  the  Armed 
Forces  (Section  724,  after  three  years;  Section  1001. 
during  the  Second  World  War)  to  become  Ameri- 
can citizens,  despite,  and  without  any  relationship 
to,  their  racial  origin. 

Therefore,  to  permit  the  exclusion  of  the  ap- 
pellee, is  to  construe  Section  232,  as  running  counter 
to  the  Congressional  policy  above  set  forth ;  and 
is  entirely  inconsistent  with  that  policy. 

(b)  Section  232  Should  be  Construed  Consistently  With  Our 
Constitutional  Policy  Against  Racial  Discrimination.-^ 

(1)   Our  Constitutional  Policy. 

It  is  the  mandate  of  our  Constitution  that  racial 
discrimination  is  warranted  only  "under  circum- 
stances of  direct  emergency  and  peril"    {Korcmatsu 


-Cf.  Re  Forty  Chc7v  Chung,  149  F.  (2d)  904  (this  Court),  up- 
holding and  enforcing  Sec.  1001. 

■^C/.  James  v.  Marinship  Corp.,  25  Cal.  (2d)  721,  739.  holding 
that  discrimination  by  a  lal)or  union  against  negro  unions  to  be : 
"Contrary  to  the  ]mblic  policy  of  the  United  States"  as  well  as 
the  policy  of  the  State  of  California ;  and  that  such  discrimination 
was  in  violation  of  "a  definite  national  policy  against  discrimina- 
tion because  of  race  or  color."     (p.  740.) 


V.  United  States,  323  U.  S.  214,  220.)'  Both  overt 
and  subtle  discrimination  are  equally  unconstitu- 
tional." 

For  it  has  been  decided  that  "loyalty  is  a  matter 
of  the  heart  and  mind,  not  of  race,  creed  or  color." 
(Ex  parte  Endo,  323  U.  S.  283,  302. )« 

In  the  instant  case,  as  in  that  of  Ex  parte  Kawa- 
to,  317  U.  S.  69,  71,  there  is  nothing  in  this  record 
(that)  indicates,  and  we  cannot  assume  that  he 
(she)  came  to  America  for  any  purpose  dififerent 
from  that  which  prompted  millions  of  others  to 
seek  our  shores — a  chance  to  make  his  (her)  home 
and  work  in  a  free  country,  governed  by  just  laws, 
which  promise  equal  protection  to  all  who  abide 
by  them. 

Although  dissenting  in  result.  Justice  Murphy  best 
expressed  the  views  of  the  Supreme  Court  upon  the 


^Cf.  Excellent  statement  of  the  principle  by  Judge  Paul  J.  Mc- 
Cormick.  in  Mendcz  r.  U^csfiiiinsfcr  School  District,  64  Fed.  Supp. 
544,  548:  "Distinctions  of  that  kind  have  recently  been  declared 
by  the  highest  judicial  authority  of  the  United  States'  by  their 
ver}-  nature  odious  to  a  free  people  whose  institutions  are  founded 
upon  the  doctrine  of  equality.'  They  are  said  to  be  'utterly  incon- 
sistent with  American  traditions  and  ideals.'  Gordon  Kiyoshi  Hira- 
bayashi  z'.  United  States,  320  U.  S.  81,  63  S.  Ct.  1375,  1385,  87 
L.  Ed.  1774."  (The  case  is  on  appeal.  No.  11310,  but  the  appeal 
involves    a    procedural    point    only.) 

^See  Lane  v.  Wilson,  307  U.  S.  268;  Hill  v.  Texas,  316  U.  S. 
401  ;  N orris  v.  Alabama.  294  U.   S.  591. 

^The  loyalty  of  persons  of  Japanese  descent  was  directly  recog- 
nized by  the  Supreme  Court,  in  Ex  parte  Endo  (323  U.  S.  at 
p.  304)  in  its  quotation,  with  approval,  from  President  Roosevelt : 
"Americans  of  Japanese  ancestry,  like  those  of  many  other  ances- 
tries, have  shown  that  they  can,  and  v^-ant  to,  accept  our  institu- 
tions and  work  loyally  with  the  rest  of  us,  making  their  own  valu- 
able contribution  to  the  national  wealth  and  well-being.  In  vindi- 
cation of  the  very  ideals  for  which  we  are  fighting  this  war  it  is 
important  to  us  to  maintain  a  high  standard  of  fair,  considerate, 
and  equal  treatment  for  the  people  of  this  minority  a*  of  all  otlier 
minorities." 
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unconstitutionality  of  racial  discrimination  when  he 
concluded  his  opinion  in  the  Korematsu  case,  thus 
(p.  242)  : 

"Racial  discrimination  in  any  form  and  in  any 
degree  has  no  justifiable  part  whatever  in  our  demo-" 
cratic  way  of  life.  It  is  unattractive  in  any  setting 
but  it  is  utterly  revolting  among  a  free  people  who 
have  embraced  the  principles  set  forth  in  the  Con- 
stitution of  the  United  States.  All  residents  of  this 
nation  are  kind  in  some  way  by  blood  or  culture  to 
a  foreign  land.  Yet  they  are  primarily  and  neces- 
sarily a  part  of  the  new  and  distinct  civilization  of 
the  United  States."^ 

(2)  To  Effectuate  Our  Constitutional  Policy 
Eschewing  Racial  Discrimination,  the  Courts 
Will  Enjoin  Such  Discrimination  in  a  Stat- 
ute, Not  Expressly  Providing  for  Such  Dis- 
crimination. 

Thus,  by  way  of  example,  in  Steele  v.  L.  &  N.  R. 
Co.,  323  U.  S.  192,  203,  a  labor  organization,  acting 
under  authority  of  a  federal  statute,  was  enjoined 
from  practicing  racial  discrimination,  although  the 
federal  statute  did  not  provide  for  such  discrimina- 
tion; and,  on  the  contrary,  was  entirely  silent  on 
the  subject. 

The  Supreme  Court  upset  the  practice  of  racial 
discrimination     because     "here     the     discriminations 


'Deprivation  of  liberty  because  of  a  particular  racial  origin,  ac- 
cording to  Justice  Mur])hy  concurring  in  Hirabayashi  v.  United 
States,  320  U.  S.  81.  Ill:  ".  .  .  bears  a  melancholy  resem- 
blance to  the  treatment  accorded  to  the  members  of  the  Jewish 
race  in  Germany  and  in  other  parts  of  Europe.  The  result  is 
the  creation  in  this  country  of  two  classes  of  citizens  for  the  pur- 
pose of  ■  a  critical  and  perilous  hour — to  sanction  discritnination 
between  groups  of  United  States  citizens  on  the  basis  of  ancestry." 
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based  on  race  alone  are  obviously  irrelevant  and  in- 
vidious. Congress  plainly  did  not  undertake  to  au- 
thorize the  bargaining  representative  to  make  sucH 
discriminations.  Cf.  Yick  Wo  v.  Hopkins,  118  U.  S. 
356;  Yu  Cong  Eng  v.  Trinidad,  271  U.  S.  500; 
Missouri  ex  rel  Gaines  v.  Canada,  305  U.  S.  337; 
Hill  V.  Texas,  316  U.  S.  400." 

Justice  Murphy  concurred,  protesting  the  "cloak 
of  racism"  to  which  the  labor  union  resorted  to,  and 
concluding:  "Racism  is  far  too  virulent  today  to 
permit  the  slightest  refusal,  in  the  light  of  a  Con- 
stitution that  abhors  it,  to  expose  and  condemn  it 
wherever  it  appears  in  the  course  of  a  statutory 
interpretation."  {Steele  v.  L.  &  N.  R.  Co.,  323 
U.  S.  192,  209.) 

Mitchell  V.  United  States,  313  U.  S.  80,  95,  is  to 
the  same  effect.  Although  no  federal  statute  barred 
racial  discrimination  in  interstate  commerce,  the  Su- 
preme Court  held  provisions  of  a  state  statute,  per- 
mitting such  discrimination,  to  be  invalid,  as  im- 
proper burdens  upon  interstate  commerce. 

(3)  Since  Section  232  Contains  No  Express  Racial 
Discrimination  It  Should  be  Construed  as  Per- 
mitting No  Discrimination  Because  of  Race. 

In  the  instant  case,  the  construction  of  the  statute 
by  the  immigration  authorities  results  in  a  distinc- 
tion between  American  citizens  with  respect  to  their 
right  to  have  a  spouse  join  them  in  the  United 
States.* 


^On  its  face,  the  statute,  manifestly,  provides  for  no  such  racial 
discrimination. 


—10— 

The  citizen  is  thus  deprived  of  the  full  enjoyment 
of  the  right  of  consortium  ^"^  solely  on  racial  grounds ; 
as  in  some  other  situations,  the  citizen's  right  is 
affected  by  a  prohibition  or  restriction  which  in  terms 
is  directed  at  an  alien  relative.  Cf.  Estate  of  Yano, 
188  Cal.  545,  206  Pac.  995.' 

Congress  is  not  to  be  deemed  to  have  intended 
to  impose  a  racial  distinction  unless  it  unequivo- 
cally expresses  this  intention;  for  a  statute  is  not 
to  be  construed  so  as  to  detract  from  any  of  the  Con- 
stitutional principles  unless  no  other  construction 
is  possible.     (See  E.v  parte  Endo,  323  U.  S.  283.) 

Here  Congress  has  not,  as  in  the  statute  involved 
in  Chang  Chan  v.  Magle,  268  U.  S.  346,^"  referred  to 
specific  provisions  of  other  laws ;  it  has  instead  used 
a  general  expression  which  is  capable  of  either  a 
broad  or  narrow  construction.  The  narrow  con- 
struction must  be  accorded  to  it,  because  the  broader 
one  infringes  upon  the  constitutional  right  to  be 
free  from  racial  discrimination. 


**"That  the  right  to  consortium  is  a  fundamental  and  valuable 
rights,  see  26  Am.  Jur.  645.  Husband  and  Wife,  Sec.  15.  antt 
cases   cited. 

T/.  Tritax  v.  Raich,  239  U.  S.  ZZ :  Buchanan  v.  Warley,  245 
U.  S.  60;  and  Nixon  v.  Hcnidon,  273  U.  S.  536.  In  all  these 
cases,  one  individual's  constitutional  rights  were  held  to  be  vio- 
lated by  virtue  of  the  efifect  upon  him  of  a  prohibition  imposed  on 
another  associated   individual. 

^°The  Chang  Chan  case,  moreover,  did  not  concern  itself  with 
a  special  war-time  statute  designed  broadly  to  protect  the  American 
soldier  and  veteran — a  purpo.se  which  would  be  frustrated  if  dis- 
crimination against  certain  American  soldiers,  because  of  the  race 
of  their  wives,  is  permitted. 

Moreover,  the  adoption  of  appellant's  argumetit  would  lead  to 
the   following  judicial  result:    The  alien  Japanese  wife  of  an  alien 
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II. 

Appellee  Is  Admissible  Because  Eligible  to  Citizenship 
Under  Sec.  724,  8  U.  S.  Code. 

Under  provisions  of  Sec.  724,  8  U.  S.  C,  the  appellee 
is  now  no  longer  completely  ineligible  to  citizenship  merely 
because  of  her  race.  Upon  entry  into  the  United  States, 
she  may,  along  with  all  other  aliens  of  Japanese  descent, 
if  she  is  accepted  for  service  in  the  Armed  Forces,  be- 
come a  citizen,  after  three  (3)  years  honorable  service. 

As  indicated,  there  is  nothing  in  the  instant  record, 
as  there  was  not  in  the  record  in  Ex  parte  Kazvato, 
317  U.  S.  69,  71,  that  she  came  to  America  "for  any 
purpose  different  than  what  prompted  millions  of  others 
to  seek  our  shores — a  chance  to  make  his  (her)  home 
and  work  in  a  free  country,  governed  by  just  laws,  which 
promise  equal  protection  to  all  who  abide  by  them." 

She,  like  the  others  mentioned  in  Schneiderman  v. 
United  States,  320  U.  S.  118,  120,  seeks  "refuge  in  the 
new  world  from  cruelty  and  oppression  of  the  old."" 

(2)  Oaawa  v.  United  States,  260  U.  S.  178,  and  com- 
panion cases  are  erroneously  decided  and  should  be  over- 
ruled. 


Japanese  professor  or  minister  may  be  admitted  to  the  United 
States  to  accompany  or  follow  the  latter  (Sec.  13c  (8  U.  S.  C, 
Sec.  213)),  and  (Sec.  4  (8  U.  S.  C,  Sec.  204))  ;  while  an  alien 
Caucasian-Japanese  wife  of  an  honorably  discharged  American 
soldier  may  not,  similarly  enter  the  United  States. 

^^While  Japan  is  now  in  the  process  of  being  democratized  by 
our  armed  forces,  it  manifestly  will  be  many  years  before  Japan 
will  recover  from  the  ravages  of  war  and  the  suffering  and,  at 
times,  starvation,  which  is  the  present  lot  of  the  people  of  Japan — 
a  lot  which  the  courts  ought  not  to  visit  upon  an  ex-GI's  war  bride, 
unless  inexorably  required  by  express  Congressional  mandate. 
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(We  realize  that  this  Court  may  not  overrule  the  Ozawa 
and  companion  cases.  That  task  is  for  the  Supreme  Court 
alone.  We  urge  the  point,  however,  so  that  it  is  timely 
raised,  in  the  event  this  cause  should  reach  the  Su- 
preme Court  of  the  United  States.) 

(3)  8  U.  S.  Code,  Section  703(4)  is  unconstitutional 
because  unreasonable. 

(We  deem  the  foregoing  point  to  be  unnecessary  to  a 
ruling  by  this,  or  the  Supreme  Court  of  the  United  States, 
affirming  the  judgment  below.  Should  either  this  Court, 
or  the  Supreme  Court,  reach  the  above  point,  it  is  our 
position  that  Setcion  703(4)  is  unconstitutional  because 
unreasonable.) 

Conclusion. 

Already  this  nation  has  committed  itself  generally,  as 
a  signatory  to  the  United  States  Charter  to  the  protection 
of  "human  rights  and  fundamental  freedom  for  all,  with- 
out distinction  as  to  race,  sex,  language  or  religion." 
More  ])articularly,  thus  far,  by  armed  force,  we  have 
induced  the  present  Japanese  government  to  adopt  a 
"Japanese  Bill  of  Rights,"  and  directing  it  to  "remove 
restrictions  on  political,  civil  and  religious  liberties  and 
discriminations  on  the  grounds  of  race,  nationality,  creed 
or  political  opinion     .     .     ."^^ 


^2' 'Occupation    of    Japan,"     Department    of    State     Publication, 
United    States    Government    Printing    Office,    Washington,    D.    C,    ] 
p.  19. 
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And  we  have  assured  thai  the  present  Japanese  Con- 
stitution provides, 

''All  of  the  people  are  equal  under  the  law  and 
there  shall  be  no  discrimination  in  political,  economic, 
or  social  relations  because  of  race,  creed,  sex,  social 
status,  or  family  origin."^^ 

It  is  respectfully  suggested  that  our  judicial  policy  be 
consistent  with  our  national  policy — and  that  both,  equally, 
should  not  tolerate  discrimination  because  of  race. 

Respectfully  submitted, 

WiRIN,    KiDO   AND    OkRAND, 

By  A.  L.  WiRiN, 

Attorney  for  Japanese  American  Citizens  League, 
Amicus  Curiae. 

Nanette  Dembitz, 
New  York  City, 
Of  Counsel. 


^^ Article  XIII,  Japanese  Constitution,  ibid.,  at  p.  120. 
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2  Alva  Aleksich,  etc.,  vs. 

in  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana 

No.  178 

ALVA  ALEKSICH,  as  Administratrix  of  the 
Estate  of  Jakor  Aleksich,  deceased, 

Plaintiff, 

vs. 

MUTUAL  BENEFIT  HEALTH  AND  ACCI- 
DENT ASSOCIATION,  a  Corporation, 

Defendant. 

Be  It  Remembered  that  on  February  14,  1946, 
Plaintiff's  Complaint  was  filed  herein,  being  in 
the  words  and  figures  following,  to-wit:  [2] 

COMPLAINT 
The  plaintiff  complains  and  alleges: 

1. 

That  at  all  times  hereinafter  mentioned,  the  de- 
fendant was,  and  now  is,  a  corporation,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Nebraska,  and  carrying  on  a  general  life, 
health  and  accident  insurance  business  in  the  State 
of  Montana,  but  at  all  such  times,  the  defendant 
was,  and  now  is,  a  citizen  of  the  state  of  Nebraska. 

2. 

That  at  all  times  hereinafter  mentioned,  the 
plaintiff  was,  and  now  is,  a  citizen  of  the  State  of 
Montana,  and  residing  therein  at  the  City  of  Butte. 
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3. 

That  the  amount  involved  in  this  action  at  law, 
exclusive  of  interest  and  costs,  is  the  sum  of  Twenty- 
four  Thousand,  Three  Hundred,  Seventy-four  and 
91-100   ($24,374.91)   Dollars.   [3] 

4. 
That  on  or  about  November  25,  1944,  Jakor  Alek- 
sich,  then  a  resident  of  Silver  Bow  County,  in  Mon- 
tana, died  intestate,  leaving  estate  in  said  county; 
that  on  January  14,  1946,  the  District  Court  of  the 
Second  Judicial  District  of  the  State  of  Montana, 
in  and  for  the  County  of  Silver  Bow,  by  an  order 
duly  given  and  made,  appointed  this  plaintiff  ad- 
ministratrix of  the  estate  of  Jakor  Aleksich,  de- 
ceased; plaintiff  forthwith  qualified  as  such,  by  fil- 
ing the  bond,  and  taking  the  oath  required  by  law 
and  by  the  said  order.  She  is  now^  the  administra- 
trix of  the  estate  of  Jakor  Aleksich,  deceased. 

5.  ■._  _ 

That  on  October  6,  1943,  in  Silver  Bow  County, 
in  Montana,  the  defendant,  in  consideration  of 
Twenty-one  and  50/100  ($21.50)  Dollars,  paid  to  it 
by  Jakor  Aleksich,  issued  and  delivered  to  Jako^ 
Aleksich  a  written  contract  of  insurance  for  one-^ 
fourth  of  a  year  thereafter,  and  agreed  therein  that 
the  payment  by  said  Jakor  Aleksich  to  said  defend- 
ant, and  acceptance  by  defendant  of  Sixteen  and 
50/100  ($16.50)  Dollars,  quarterly  in  advance,  be- 
ginning January  1st,  1944,  would  keep  said  policy 
of  insurance  in  continuous  effect;  that  Jakor  Alek- 
sich made  to  the  defendant  every  of  such  payments 
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of  Sixteen  and  50/100  ($16.50)  Dollars,  quarterly 
in  advance  until  he  died,  and  defendant  accepted  all 
of  the  same.  The  said  policy  remained  in  full  force 
and  effect  until  Jakor  Aleksich  died. 

6. 

That  the  defendant  in  said  policj^  insured  Jakor 
Aleksich  against  all  loss  of  time,  commencing  while 
said  policy  was  in  force,  resulting  directly  and  inde- 
pendently [4]  of  all  other  causes  from  bodily  in- 
juries during  any  term  of  this  policy  through  purely 
accidental  means,  there  were  no  limitations  in  the 
said  policy  contained  on  indemnity  for  total  loss 
of  time.  The  same  was  an  open  policy  as  to  indem- 
nity for  total  loss  of  time  commencing  while  the 
policy  was  in  force ;  and  the  said  policy  recited  that : 
''This  policy  includes  the  endorsements  and  attached 
papers,  if  any,  and  contains  the  entire  contract  of 
insurance."  That  there  was  endorsed  on  the  said 
policy  when  delivered  to  Jakor  Aleksich  these 
words : 

"Beware — Your  policy  with  us  is  the  best  insur- 
ance you  can  buy." 

There  was  also  endorsed  on  said  policy  when  de- 
livered, the  following  words,  punctuated  as  follows : 

"This  policy  provides  benefits  for  loss  of  limb, 
sight  or  time,  by  accidental  means,  or  loss  of  time 
by  sickness  as  herein  provided." 

7. 
That  on  or  about  November  25,  1944,  the  insured, 
Jakor  Aleksich,  was  severely  injured  in  body  in 
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the  Anselmo  Mine  in  Silver  Bow  County,  Montana, 
in  the  United  States  of  America,  while  the  said 
policy  was  in  force;  that  said  injuries  were  so 
severe  as  to  completely,  and  for  all  time  thereafter, 
destroy  Jakor  Aleksich's  ability  to  put  his  time, 
which  he  would  have  had  but  for  such  injuries,  to 
any  valuable  use,  or  to  therein  earn  any  money; 
that  Jakor  Aleksich  survived  the  said  injuries  an 
appreciable  length  of  time,  to-wit:  More  than  one 
hour,  and  during  such  hour  he  owned  a  cause  of 
action  against  the  defendant  for  total  loss  of  his 
time  that  [5]  he  would  have  had,  and  could  have 
put  to  valuable  work  but  for  such  injuries;  that 
during  such  time  of  his  survival  of  said  injuries,  he 
did  not  commence  any  action  or  suit  to  enforce 
collection  of  said  cause  of  action;  that  under  the 
law  of  Montana,  wherein  said  contract  was  executed, 
such  cause  of  action  survived  to  this  administratrix, 
and  is  jiow  being  prosecuted.  Also  plaintiff  alleges 
that  no  payment  of  any  kind  was  ever  made  at  all 
by  the  said  defendant  to  Jakor  Aleksich,  or  to  this 
plaintiff  as  administratrix,  for  such  loss  of  time, 
or  for  any  part  thereof. 

8. 
That  Jakor  Aleksich,  on  the  25th  day  of  Novem- 
ber, 1944,  was  of  the  age  of  fift)^-six  years,  four 
months  and  twenty-eight  days;  that  he  was,  before 
the  total  permanent  injuries  occurring  to  him,  as 
aforesaid,  of  robust  health,  strong,  active  and  in- 
telligent as  a  miner,  which  was  his  occupation;  that 
he  had  an  earning  capacity  of  Seven  and  75/100 
($7.75)  Dollars  per  day;  that  his  services  were  in 
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demand  for  five  days  per  week,  and  would  have  re- 
mained in  demand  during  his  expectancy  for  the 
same  number  of  days,  and  at  the  same  rate;  that 
he  had  an  expectancy  of  life  under  the  American 
table  of  16.5  years ;  that  because  of  his  robust  health, 
he  had  an  actual  expectancy  of  a  longer  life  than 
16.5  years;  that  his  annual  earnings  were  Two 
Thousand,  Fifteen  ($2,015.00)  Dollars;  that  his  ex- 
pected life  earnings  were  Thirt3^-three  Thousand, 
Two  Hundred,  Forty-seven  and  51/100  ($33,247.51) 
Dollars;  that  the  legal  rate  of  interest  in  Montana, 
at  all  times  herein  mentioned,  was,  and  is.  Six 
(6%)  percent,  per  annum;  that  a  a  Five  (5%) 
percent,  annual  discount  for  16.5  years,  or  858 
weeks,  the  present  [6]  value  of  his  time,  at  the 
time  he  was  so  injured,  was  Twenty-four  Thousand, 
Three  Hundred,  Seventy-four  and  91/100 
($24,374.91)  Dollars,  in  which  amount  the  defend- 
ant agreed  to  pay  for  Jakor  Aleksich's  loss  of  time 
by  the  said  policy.  That  an  exact  copy  of  the  said 
policy  is  hereunto  annexed  and  made  a  part  hereof, 
marked  ''Exhibit  A." 

9. 

That  immediately  after  the  death  of  Jakor  Alek- 
sich,  as  provided  in  the  said  policy,  this  plaintiff, 
who  was  the  beneficiary  named  therein,  gave  notice 
to  the  defendant  of  the  injuries  and  death  of  Jakor 
Aleksich;  that  the  defendant,  within  fifteen  days 
after  the  death  of  Jakor  Aleksich,  in  writing,  denied 
that  there  was  any  liability  at  all  of  the  defendant 
under  the  said  policy. 
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Wherefore,  the  plaintiff  demands  judgment 
against  the  defendant  for  the  sum  of  Twenty-four 
Thousand,  Three  Hundred,  Seventy-four  and 
91/100  ($2J:,374.91)  Dollars,  and  for  her  costs  of 
suit. 

H.   L.  MAURY, 
A.  G.  SHONE, 

Attorneys  for  Plaintiff. 

Complaint  drawn  by: 

LAUNDES  MAURY, 
33  Hirbour  Building, 
Butte,  Montana.  [7] 

EXHIBIT   "A" 

PERFECT  INCOME  POLICY 

This  Policy  Provides  Benefits  for  Loss  of  Limb, 
Sight  or  Time,  by  Accidental  Means,  or  Loss  of 
Time  by  Sicknes  as  Herein  Provided. 

MUTUAL  BENEFIT  HEALTH  AND  ACCI- 
DENT ASSOCIATION,  OMAHA 

(Herein  called  the  Association)      . 

Hereby  insures  Jakor  Aleksich  (herein  called  the 
Insured),  of  City  of  Butte,  State  of  Montana, 
against  loss  of  limb,  sight  or  time,  sustained  or 
commencing  while  this  policy  is.  in  force,  resulting 
directly  and  independently  of  all  other  causes,  from 
bodily  injuries  sustained  during  any  term  of  this 
policy,  through  purely  accidental  meiins,  and 
against  loss  of  time  beginning  while  this  policy  is 
in  force  and  caused  by  disease  .contracted  during 
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any  term  of  this  policy,  respectively,  subject,  how- 
ever, to  all  the  provisions  and  limitations  herein- 
after contained. 

The  date  of  this  policy  is  October  6,  1943. 

The  copy  of  the  application  attached  hereto  is 
hereby  made  a  part  of  this  contract,  and  this  policy 
is  issued  in  consideration  of  the  statements  made 
by  the  Insured  in  the  application  and  the  payment 
in  advance  of  Twenty-one  and  50/100  ($21.50)  Dol- 
lars as  first  payment.  The  payment  in  advance,  and 
acceptance  by  the  Association,  of  premiums  of 
Sixteen  (fe*50/100  ($16.50)  Dollars  quarterly  there- 
after, beginning  with  Jan.  1,  1944,  is  required  to 
keep  this  policy  in  continuous  effect. 

Accident  Indemnities 

Specific  Losses 
Part  A. 

If  the  Insured  shall  sustain  bodily  injuries,  as 
described  in  the  Insuring  Clause,  which  injuries 
shall,  independently  and  exclusively  of  disease,  and 
all  other  causes,  continuously  and  wholly  disable  [8] 
the  Insured  from  the  date  of  the  accident  and  result 
in  any  of  the  following  specific  losses  within  thir- 
teen weeks,  the  Association  will  pay: 

For  loss  of  both  hands $1,000,00 

For  loss  of  both  feet 1,000.00 

For  loss  of  one  hand  and  one  foot 1,000.00 

For  loss  of  entire  sight  of  both  eyes 1,000.00 

For  loss  of  one  leg 700.00 

For  loss  of  one  arm 700.00 
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For  loss  of  one  band 500.00 

For  loss  of  one  foot 500.00 

For  loss  of  entire  sight  of  one  eye 200.00 

For  loss  of  thumb  and  index  finger  of  either 

hand    300.00 

For  loss  of  one  or  more  fingers 100.00 

For  loss  of  one  or  more  entire  toes 100.00 

Loss  in  every  ease  referred  to  in  the  above  sched- 
ule for  dismemberment  of  hand  or  hands,  or  foot  or 
feet,  shall  mean  severance  at  or  above  the  wrist  or 
abo^'e  the  ankle  joint,  respectively.  The  loss  of  eye 
or  eyes  shall  mean  the  total  and  irrecoverable  loss 
of  entire  sight  thereof.  Loss  of  arm  or  leg  shall 
mean  severance  at  or  above  the  elbow  or  the  knee 
joint,  respectively.  Loss  of  thumb,  finger  or  toe 
shall  mean  severance  of  at  least  one  entire  phalanx. 
Only  one  of  the  amounts  named  will  be  paid  for 
injuries  resulting  from  one  accident,  and  shall  be 
in  lieu  of  all  other  indemnity. 

Part  B. 

Total  Accident  Disability  Benefits 
Eighty  Dollars  Per  Month 

If  such  injuries,  as  described  in  the  Insuring 
Clause,  do  not  result  in  any  of  the  above  mentioned 
specific  losses,  but  shall  wholly  and  continuously 
disable  the  Insured  for  one  day  or  more,  the  Asso- 
ciation will  pay  a  monthly  indemnity  at  the  rate 
of  Forty  ($40.00)  Dollars  for  the  first  month,  and 
at  the  rate  of  Eighty  ($80.00)  Dollars  per  month 
thereafter,  but  not  to  exceed  twenty-four  months. 
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Part  C. 

Partial  Accident  Disability  Benefits 
Thirty  Dollars  Per  Month 

If  such  injuries,  as  described  in  the  Insuring: 
Clause,  shall  wholly  and  continuously  disaljle  the 
Insured  from  performing  one  or  more  important 
duties,  the  Association  will  pay  for  the  period  of 
such  partial  loss  of  time,  but  not  exceeding  three 
consecutive  months,  a  monthly  indemnity  of  Thirty 
($30.00)  Dollars.  [9] 

Part  D. 

Medical  Attendance  Twenty  Dollars 

If  such  injuries,  as  described  in  the  Insuring 
Clause,  require  immediate  medical  or  surgical  treat- 
ment by  a  physician,  surgeon  or  osteopath,  and  the 
Insured  makes  no  other  claim  on  account  of  such 
injuries,  the  Association  will  reimburse  the  Insured 
for  the  cost  thereof,  but  not  exceeding  Twenty 
($20.00)  Dollars. 

Part  E. 

Financial  Aid  Two  Hundred  Dollars 

•If  such  injuries  render  the  Insured  physically 
unable  to  communicate  with  friends,  the  Association 
will,  upon  receipt  of  a  message  giving  this  policy 
mimber,  immediately  transmit  to  the  relatives  or 
friends  of  the  Insured  any  information  respecting 
him,  and  will  defray  all  expenses  necessary  to  ])ut 
the  Insured  in  conmnini cation  with,  and  in  the  care 
o^ -friends,  providing  such  expense  shall  not  exceed 
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the  sum  of  Two  Hundred   ($200.00)   Dollars.  This 
benefit  to  be  in  addition  to  any  other  benefits. 

Part  F. 

Confining  Illness  Disability  Benefits 
Eiditv  Dollars  Per  Month 
If  disability  resulting  from  disease,  the  cause  of 
which  originates  more  than  thirty  days  after  the 
effective  date  of  this  policy,  confines  the  Insured 
continuously  within  doors  and  requires  regular 
visits  therein  by  a  legally  qualified  physician,  the 
Association  will  pay  at  the  rate  of  Forty  ($40.00) 
Dollars  for  the  first  month,  and  at  the  rate  of  Eighty 
($80.00)  Dollars  per  month  thereafter,  but  not  to 
exceed  twelve  months;  provided  said  disease  causes 
total  disability  and  necessitates  total  loss  of  time. 

Part  G. 

Non-Confining   Illness   Disability 
Forty  Dollars  Per  Month 
If  disability  resulting  from  disease,  the  cause  of 
which  originates  more  than  thirty  days  after,  the^ 
effective  date  of  this  policy,  does  not  confine  the 
Insured    continuously    within    doorsj    but    requires 
regular  medical  attention,  the  Association  will  pay 
at  the  rate  of  Forty  ($40.00)  Dollars  per  month,  but 
not   to   exceed   one   month;   provided   said   disease 
necessitates  continuous  total  disability  and  total  loss, 
of  time.  [10] 

Part  H. 

Additional  Benefits  If  Confined  to  Hospital 
If  the  Insured,  on  accoi^nt  of  an}'  disability  coV- 
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ered  by  this  policy,  shall  be  continuously  confined 
within  a  hospital  for  one  day  or  more,  the  Asso- 
ciation will  pay  for  such  hospital  confinement  an 
additional  indemnity  at  the  rate  of  Forty  ($40.00) 
Dollars  per  month,  but  not  to  exceed  three  consecu- 
tive months. 

Standard  Provisions 

1.  This  policy  includes  the  endorsements  and 
attached  papers,  if  any,  and  contains  the  entire 
contract  of  insurance.  No  reduction  shall  be  made 
in  any  indemnity  herein  provided  by  reason  of 
change  in  the  occupation  of  the  Insured,  or  by  rea- 
son of  his  doing  any  act  or  thing  pertaining  to  2i\\y 
other  occupation. 

2.  No  statement  made  by  the  applicant  for  in- 
surance not  included  herein  shall  avoid  the  policy, 
or  be  used  in  any  legal  proceeding  hereunder.  No 
agent  has  authority  to  change  this  policy,  or  to 
waive  any  of  its  provisions.  No  change  in  this 
policy  shall  be  valid  unless  approved  by  an  executive 
officer  of  the  Association,  and  such  approval  be 
endorsed  hereon. 

3.  If  the  default  be  made  in  the  payment  of 
the  agreed  premium  for  this  policy,  the  subsequent 
acceptance  of  a  permium  by  the  Association,  or  by 
any  of  its  duly  authorized  agents,  shall  reinstate  the 
policy,  but  only  to  cover  accidental  injury  thereafter 
sustained,  and  such  sickness  as  may  begin  more  than 
ten  days  after  the  date  of  such  acceptance. 

4.  Written   notice  of  iiijni'y  or  of  sickness  on 
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which  claim  may  be  based  must  be  given  to  the 
Association  within  twenty  days  after  the  date  of 
the  accident  causing  such  injury,  or  within  ten  days 
after  the  commencement  of  disability  from  such 
sickness.  In  event  of  accidental  death,  immediate 
notice  thereof  must  be  given  to  the  Association. 

5.  By  such  notice  given  by  or  in  behalf  of  the 
Insured  or  beneficiary,  as  the  case  may  be,  to  the 
Association  at  Omaha,  Nebraska,  or  to  any  author- 
ized agent  of  the  Association,  with  particulars  suf- 
ficient to  identify  the  Insured,  shall  be  deemed  to 
be  notice  to  the  Association.  Failure  to  give  notice 
within  the  time  provided  in  this  policy  shall  [11] 
not  invalidate  any  claim  if  it  shall  be  shown  not 
to  have  been  reasonably  possible  to  give  such  notice, 
and  that  notice  was  given  as  soon  as  was  reasonably 
possible. 

6.  The  Association,  upon  receipt  of  such  notice, 
will  furnish  to  the  claimant  such  forms  as  are 
usually  furnished  by  it  for  filing  proofs  of  loss.  If 
sucli  forms  are  not  so  furnished  within  fifteen  days 
aftei'  the  receipt  of  such  notice  the  claimant  shall 
be  deemed  to  have  complied  with  the  requirements 
of  this  policy  as  to  proof  of  loss  upon  submitting 
within  the  time  fixed  in  the  policy  for  filing  proofs 
of  loss,  written  proof  covering  the  occurrence, 
character  and  extent  of  the  loss  for  which  claim  is 
made. 

7.  Affirmative  proof  of  loss  must  be  furnished 
to  the  Association  at  its  said  office  in  case  of  claim 
for  loss  of  time  from  disability  within  ninety  days 
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after  the  termination  of  the  period  for  which  the 
Association  is  liable,  and  in  case  of  claim  for  any 
other  loss,  within  ninety  days  after  the  date  of  such 
loss. 

•  8.  The  Association  shall  have  the  right  and  op- 
portunity to  examine  the  person  of  the  Insured 
when  and  so  often  as  it  may  reasonably  require  dur- 
ing the  pendency  of  claim  hereunder,  and  also  the 
right  and  opportunity  to  make  an  autopsy  in  case 
of  death  where  it  is  not  forbidden  by  law. 

9.  All  indemnities  provided  in  this  policy  for 
loss  other  than  that  of  time  on  account  of  disability, 
will  be  paid  within  sixty  days  after  receipt  of  due 
proof. 

10.  Upon  request  of  the  Insured  and  subject  to 
due  proof  of  loss  all  of  the  accrued  indemnity  for 
loss  of  time  on  account  of  disability  wall  be  paid 
at  the  expiration  of  each  month  during  the  con- 
tinuance of  the  period  for  which  the  Association  is 
liable,  and  any  balance  remaining  unpaid  at  the 
termination  of  such  period  will  be  paid  immediately 
upon  receipt  of  due  proof. 

11.  Indemnity  for  loss  of  life  of  the  Insured  is 
payable  to  the  beneficiary  if  surviving  the  Insured, 
and  otherwise  to  the  estate  of  the  Insured.  All 
other  indemnities  of  this  policy  are  jjayable  to  the 
Insured.   [12] 

12.  If  the  Insured  shall  at  any  time  change  his 
occupation  to  one  classified  by  the  Association  as 
less  hazardous  than  that  stated  in  the  polic}^,  the 
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Aseociation,  upon  written  request  of  the  Insured, 
and  surrender  of  the  policy,  will  cancel  the  same, 
and  will  return  to  the  Insured  the  unearned  pre- 
mium. 

13.  Consent  of  the  beneficiary  shall  not  be  requi- 
site to  surrender  or  assignment  of  this  policy,  or 
to  change  of  beneficiary,  or  to  any  other  changes 
in  the  policy. 

li.  No  action  at  law,  or  m  equity  shall  be 
brought  to  recover  on  this  policy  prior  to  the  ex- 
piration of  sixty  days  after  proof  of  loss  has  been 
filed  in  accordance  with  the  requirements  of  this 
policy,  nor  shall  such  action  be  brought  at  all  unless 
brought  within  two  years  from  the  expiration  of 
the  time  within  which  proof  of  loss  is  required  by 
the  policy. 

15.  If  any  time  limitation  of  this  policy  with 
respect  to  giving  notice  of  claim  or  furnishing  proof 
of  loss  is  less  than  that  i^ermitted  by  the  law  of  the 
state  in  which  the  Insured  resides  at  the  time  this 
policy  is  issued,  such  limitation  is  hereby  extended 
to  agree  with  the  minimum  period  permitted  by 
such  law. 

Additional  Provisions 

(a)  This  policy  does  not  cover  death,  disability, 
or  other  loss  sustained  in  any  part  of  the  world 
except  the  United  States  and  Canada,  or  vrhile 
the  Insured  is  engaged  in  military  or  naval  service 
in  time  of  war,  or  any  act  of  war,  or  while  the 
Insured  is  not  continuously  under  the  professional 
care  and  regular  attendance,  at  least  once  a  week, 
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beginning  with  the  first  treatment,  of  a  licensed 
phj'sician  or  surgeon,  other  than  himself;  or  re- 
ceived because  of,  or  while  participating  in  aero- 
nautics; or  resulting  from  insanity;  or  disability 
from  any  disease  of  organs  which  are  not  common 
to  both  sexes. 

(b)  Strict  compliance  on  the  part  of  the  In- 
sured and  beneficiary  with  all  the  provisions  and 
agreements  of  this  policy,  and  the  application  signed 
by  the  Insured,  is  a  condition  precedent  to  recovery, 
and  [13]  any  failure  in  this  respect  shall  forfeit 
to  the  Association  all  right  to  any  indemnity. 

(c)  The  term  of  this  policy  begins  at  12  o'clock 
noon,  Standard  Time  at  the  place  wdiere  the  In- 
sured resides,  on  the  date  hereof  against  accident, 
and  on  the  thirty-first  day  thereafter  against  dis- 
ease, and  ends  at  12  o'clock  noon  on  date  any  re- 
newal is  due. 

(d)  The  mailing  of  notice  to  the  Insured  at  least 
fifteen  days  prior  to  the  date  they  are  due  shall 
constitute  legal  notice  of  dues,  and  should  the  pre- 
mium provided  for  herein  be  insufficient  to  meet  the 
requirements  of  the  Association,  it  may  call  for 
additional  premium.  The  acceptance  of  any  renew^al 
premium  shall  be  optional  with  the  Association.  No 
provision  of  the  charter  or  by-laws  of  the  Associa- 
tion not  included  herein  shall  avoid  the  policy  or 
be  used  in  any  legal  proceeding  hereunder. 

(e)  The  annual  meeting  of  the  Association  will 
be  held  at  ten  o'clock  a.m.  on  the  second  Saturday 
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after  the  first  day  of  February,  at  the  Home  Office 
of  the  Association. 

In  Witness  Whereof,  Mutual  Benefit  Health  & 
Accident  Association  has  caused  this  polic}^  to  be 
signed  by  its  President  and  its  Secretary,  but  the 
same  shall  not  be  binding  upon  the  Association  un- 
less countersigned  by  its  duly  authorized  Policy 
Clerk,  nor  unless  delivered  to  the  Insured  while  in 
good  health  and  free  from  injury. 

C.  C.  CRISS, 
President. 

C.  E.  FORBES, 

Secretary. 
Countersigned  by: 

M.  C.  KINSLEY, 

Policy  Clerk. 

CHAS.  A.  CHALKLEY, 

Resident  Vice-President.  [14] 

APPLICATION  FOR  INSURANCE 

L^se  black  ink — This  is  to  be  photographed. 

1.  What  is  your  full  name? 
Mr.  Jakor  Aleksich. 

(Print  full  first,  middle  and  surname.) 

2.  What  is  your  residence  address?  104  East 
Park.  County'?  Silver  Bow.  City  or  town?  Butte. 
State?  Mont.  Address  to  which  premium  notices 
are  to  be  sent?  Same  as  above. 

3.  What  is  your  age  ?  55.  Race  ?  White.  National- 
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ity?  Serbian.  Date  of  birth?  June  28,  1888.  Place 
of  birth?  Serbia.  Height?  6-1.  Weight?  185  pounds. 
Sex  ?  Male. 

4.  Whom  do  you  name  as  beneficiary?  Alva 
Aleksich.  Address?  Murray  Hospital,  Butte,  Mont. 
(Print  full  first,  middle  and  surname.)  Relation- 
ship? Niece. 

5.  What  is  your  occupation?  Miner,  under- 
ground. 

6.  What  are  all  of  your  duties  connected  there- 
with? General  underground  mining. 

7.  Name  of  firm?  Anaconda  Copper  Mining  Co. 
Nature  of  business?  Mining  and  smelting.  Location 
of  firm?  Butte,  Montana.  (Street,  City  and  State) 

8.  Do  your  average  monthly  earnings  exceed  the 
monthly  indemnity  payable  under  the  policy  now 
applied  for  and  under  all  other  disability  insurance 
nov/  carried  by  you?   Yes.   What  are  .your  average  , 
monthly  earnings?  $200.00.  ' 

9.  What  disability  or  accidental  death  insurance 
do  you  carry?  What  companies  and  amounts? 
$2,200.00.  Group  life.  Serbian  Lodge  #3,  $1,000.00, 
life,  Butte,  Mont.  Have  you  any  applications  for 
life  or  disability  insurance  pending?  Answer  as  to 
each?  None. 

10.  Has  any  application  ever  made  by  you  for 
life  or  disa])ility  insurance  been  declined,  postponed 
or  rated  up,  or  has  any  life  or  disability  insurance 
issued  to  you  been  cancelled?  Answer  as  to  each? 
None.  Has  any  renewal  or  reinstatement  of  life  or 
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disability   insurance   been   refused?   Answer   as   to 
each?  None.  If  so  give  full  particulars. 

11.  Have  you  ever  made  claim  for,  or  received 
indemnity  on  account  of  any  injury  or  illness?  If 
so,  what  companies,  dates,  amounts  and  causes? 
None. 

12.  What  is  the  form  of  policy  applied  for? 
30-D.  What  is  the  premium?  $21.50  1st  qr.  $16.50 
sub.  How  much  premium  have  you  paid?  $21.50. 

13.  Are  you  sound  physically  and  mentally? 
Answer  as  to  each?  Yes.  Are  you  maimed  or  de- 
formed? Answer  as  to  each.  None.  Have  you  any 
impairment  of  sight  or  hearing  ?  Answer  as  to  each  ? 
None.  Are  your  habits  correct  and  temperate?  Yes. 

14.  Have  you  ever  had  any  of  the  following  dis- 
eases? Rheumatism,  neuritis,  arthritis,  sciatica, 
epilepsy,  appendicitis,  diabetes,  any  kidney  or  blad- 
der trouble,  any  disease  of  the  brain  or  nervous  [15] 
system,  heart  disease,  tuberculosis,  bronchitis,  gall 
bladder  trouble,  any  stomach  trouble,  any  intestinal 
trouble,  hernia,  cancer,  syphilitis,  high  or  low  blood 
pressure,  tonsilitis,  rectal  trouble,  malaria? 

Name  diseases,  dates  and  length  of  disability? 
None. 

Has  any  member  of  your  family  ever  had  tuber- 
culosis? None. 

15.  Have  you  received  medical  or  surgical  treat- 
ment, or  had  any  local  or  constitutional  disease  not 
mentioned  above,  within  the  last  five  years?  Answer 
as  to  each?  None,  except  minor  colds.  In? 
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For? Lasting? Year   and  month. 

Nature. 

16.  Have  you  ever  been  operated  on  by  a  physi- 
cian or  sugeon?  Removal  of  tonsils.  Date?  1928. 
For?  Tonsils  removed.  Fully  recovered.  St.  James 
Hospital,  Butte. 

17.  Do  you  understand  and  agree  that  no  insur- 
ance will  be  effected  until  the  policy  is  accepted  by 
you  while  in  good  health  and  free  from  injury? 

Yes. 

18.  Do  you  hereby  apply  to  the  Mutual  Benefit 
Health  &  Accident  Association  for  a  policy  to  be 
issued  solely  and  entirely  upon  the  written  answers 
to  the  foregoing  questions,  and  do  you  agree  that 
the  Association  is  not  bound  by  any  statement  made 
by  or  to  any  agent  unless  written  herein,  and  do 
you  agree  to  notify  the  Association  promptly  of  any 
change  in  your  occupation,  or  if  you  take  additional 
insurance,  and  do  you  hereby  authorize  any  physi- 
cian or  other  person  who  has  attended,  or  may  at- 
tend you,  to  disclose  any  information  thus  acquired  ? 
Yes. 

19.  Do  you  authorize  the  Association  to  make 
such  alteration  in  the  application  as  may  correct 
any  spelling  therein,  or  to  correct  any  other  appar- 
ent error  or  omission,  and  do  you  agree  that  your 
acceptance  of  such  policy  shall  ratify  such  altera- 
tions? Yes. 

Your  check  made  payable  to  the  Company  is  your 
receipt.   (This  is  important.) 
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Dated  at  Butte,  Mont.,  this  28  day  of  Sept.,  1943. 
Signature  of  Applicant: 

JAKOR  ALEKSICH. 
What  amount  of  premium  have  you  paid?  $21.50. 
Complaint  filed  Feb.  14,  1946. 

/s/    H.  H.  WALKER, 
Clerk.    [16] 


Thereafter,  on  March  6,  1946,  Defendant's  Answer 
was  filed  herein,  being  in  the  words  and  figures 
following,  to-wit:  [17] 

[Title  of  District  Court  and'  Cause.] 

ANSWER 

Comes  now  Mutual  Benefit  Health  and  Accident 
Association,  defendant  in  the  above  entitled  action, 
and,  for  its  answer  to  plaintiff's  complaint  filed 
herein,  admits,  denies,  and  alleges,  as  follows: 

1.  Admits  the  allegations  contained  in  para- 
graph 1  of  plaintiff's  complaint,  except  that  de- 
fendant denies  that  it  is,  or  has  been,  carrying  on 
a  general  life  insurance  business  in  the  State  of 
Montana. 

2.  Admits  the  allegations  contained  in  para- 
graph 2  of  plaintiff's  complaint. 

3.  Admits  that  the  amount  involved  in  this  ac- 
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tioii,  exclusive  of  interests  and  costs,  as  alleged  in 
plaintiff's  complaint  is  the  sum  of  $24,374.91,  but 
denies  that  said  amount,  or  any  other  sum  or 
amount,  is  involved  in  this  action. 

4.  Admits  the  allegations  contained  in  para- 
graph 4  of  i^laintiff's  complaint. 

5.  Admits  the  allegations  contained  in  para- 
graph 5  of  plaintiff's  complaint.   [18] 

6.  Answering  the  allegations  contained  in  para- 
graph 6  admits  that  defendant  insured  Jakor  Alek- 
sich  against  loss  of  time  sustained  or  commencing 
while  said  i^olicy  was  in  force,  resulting  directly 
and  independently  of  all  other  causes  from  bodily 
injuries  during  any  term  of  said  policy  through 
purely  accidental  means,  subject  to  all  the  provi- 
sions and  limitations  in  said  policy  contained;  de- 
nies that  there  are  no  limitations  in  said  polcy  on 
indemnity  for  total  loss  of  time;  denies  that  said 
policy  is  an  open  policy  as  to  indemnity  for  loss 
of  time  commencing  while  the  policy  was  in  force. 
Admits  that  said  policy  recited  that:  "This  policy 
includes  endorsements  and  attached  papers,  if  any, 
and  contains  the  entire  contract  of  insurance."  Ad- 
mits that  there  was  pasted  on  said  j^olicy  when  de- 
livered to  Jakor  Aleksich  these  words:  "Beware — 
Your  policy  with  us  is  the  best  insurance  you  can 
buy."  Admits  that  there  was  endorsed  on  said 
policy  when  delivered  the  following  words,  punctu- 
ated as  follows:  "This  policy  provides  benefits  for 
loss  of  limb,  sight  or  time,  by  accidental  means,  or 
loss  of  time  by  sickness  as  herein  provided." 
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7.     Answering   the   allegations   of   paragraph   7, 
admits  that  on  or  about  November  25,  1944,  the  in- 
sured, Jakor  Aleksich,  was  severely  injured  in  body 
in  the  Anselmo  Mine,  in  Silver  Bow  County,  Mon- 
tana, in  United  States  of  America,  while  said  policy 
was  in   force;   admits  that   said   injuries  were   so 
severe  as  to  completely,  and  for  all  time  thereafter, 
destroy  Jakor  Aleksich 's  ability  to  put  his  time, 
which  he  would  have  had  but  for  such  injuries,  to 
any  valuable  use,  or  to  earn  any  money;  admits 
that  said  Jakor  Aleksich  survived  said  injuries  for 
an  appreciable  length  of  time,  to-wit:   about   one 
hour,  but  denies  that  during  such  hour  he  owned 
a  cause  of  action  against  the  defendant  for  tota] 
loss  of  his  time  that  he  would  have  had,  and  could 
have  [19]  put  to  valuable  work,  but  for  such  in- 
juries; admits  that  during  such  time  of  his  sur- 
vival of  said  injuries,  he  did  not  commence  any 
action  or  suit  to  enforce  collection  of  said  alleged 
cause  of  action;  denies  that  any  such  alleged  cause 
of   action   survive   to   his   administratrix.    Admits 
that  no  payment  of  any  kind  was  made  at  all  by 
defendant  to  Jakor  Aleksich,  or  to  plaintiff  as  Ad- 
ministratrix, for  loss  of  time. 

8.  Answering  the  allegations  of  paragraph  8, 
admit  that  Jakor  Aleksich  on  the  25th  day  of  No- 
vember, 1944,  was  of  the  age  of  fifty-six  years,  four 
months  and  twenty-eight  days,  and  that  he  was 
before  the  total  permanent  injuries  occurring  to 
him,  resulting  in  his  death,  of  robust  health  and  a 
strong  and  active  and  intelligent  miner,  which  was 
his   occupation;    admits   that   he   had   an    earning 
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capacity  of  $7.75  per  day;  admits  that  his  services 
were  in  demand  for  five  days  per  week,  and  denies 
any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  his  services  would  have  re- 
mained in  demand  for  the  same  number  of  days  at 
the  same  rate  during  his  life  expectancy;  denies 
any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  his  life  expectancy  was  16.5 
years,  and  denies  any  knowledge  or  information 
sufficient  to  form  a  belief  that  he  had  an  actual  ex- 
pectancy of  a  longer  life  than  16.5  years;  denies 
any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  amount  of  his  annual  earnings;  de- 
nies any  knowledge  or  information  sufficient  to 
form  a  belief  that  his  expected  life  earnings  were 
$33,247.51;  admits  that  the  legal  rate  of  interest 
in  Montana  at  all  times  mentioned  in  plaintiff's 
complaint  was  and  is  six  per  cent  per  annum;  de- 
nies any  knowledge  or  information  sufficient  to 
form  a  belief  that  the  present  value  of  his  time, 
at  the  time  he  was  injured,  was  $24,374.91,  or  any 
other  sum  or  amount;  and  denies  that  defendant 
agreed  to  [20]  pay  for  Jakor  Aleksich's  loss  of 
time  in  such  amount  or  in  any  amount  except  as 
provided  by  the  terms  of  said  policy.  Denies  that 
an  exact  copy  of  said  policy  is  attached  to  plain- 
tiff's complaint,  marked  "Exhibit  A",  and  alleges 
that  defendant  attaches  as  a  part  of  this  answer  a 
true  copy  of  said  policy  in  the  form  executed  and 
delivered  to  said  Jakor  Aleksich,  except  that  it  has 
stamped  on  its  face  ''Sample  Copy." 

9.     Answering   the   allegations   of   paragraph   9, 
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defendant  admits  tliat  immediately  after  the  death 
of  Jakor  Aleksich,  as  provided  in  said  policy,  plain- 
tiff gave  notice  to  the  defendant  of  his  injuries  and 
death,  and  that  defendant  within  fifteen  days  after 
the  death  of  Jakor  Aleksich  denied,  in  writing,  any 
liability  of  defendant  under  said  policy. 

10.  Denies  that  plaintiff  is  entitled  to  a  judg- 
ment in  the  sum  of  $24,374.91,  or  in  any  other  sum 
or  amount,  under  the  contract  of  insurance  set 
forth  in  plaintiff's  complaint. 

Wherefore,  defendant  having  fully  answered 
plaintiff's  complaint,  prays  that  plaintiff  take  noth- 
ing by  reason  of  her  alleged  cause  of  action,  and 
that  defendant  have  judgment  for  its  costs. 

/s/  J.  A.  POORE, 

/s/  JAMES  A.  POORE,  JR., 

Attorneys  for  Defendant. 

Service  of  the  foregoing  Answer  is  admitted  and 
copy  thereof  received  this  6th  day  of  March,  1946. 

/s/  H.  L.  MAURY, 
/s/  A.  G.  SHONE, 

Attorneys  for  Plaintiff. 

Answer  filed  March  6,  1946. 

/s/  H.  H.  WALKER, 
Clerk.  [21] 

[Printer's  Note]:  Mutual  Benefit  Perfect  In- 
come Policy  set  out  on  pages  7  to  17. 
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Thereafter,  on  May  23,  1946,  Plaintiff's  Motion  to 
Amend  the  Complaint  and  the  Exhibit  attached 
thereto,  was  filed  herein,  being  in  the  words 
and  figures  following,  to-wit:  [24] 

[Title  of  District  Court  and  Cause.] 

MOTION  TO  AMEND 

Comes  now  the  plaintiff  and  moves  the  court  for 
leave  to  amend  the  complaint  by  striking  from  the 
second  line  on  page  three  thereof,  and  the  third  and 
fourth  lines  on  page  three  thereof,  the  following 
words : 

"Subject,  however,  to  all  of  the  provisions  and 
limitations  thereafter  contained  in  the  policy". 

And  also  leave  to  amend  by  striking  from  the 
said  complaint  the  word  "thereafter"  on  page  3, 
line  five. 

Also  move  to  amend  by  striking  from  "Exhibit 
A"  to  the  Complaint,  a  comma  after  the  word 
"sickness"  in  the  caption  in  the  third  line  of  the 
Exhibit. 

H.  L.  MAURY, 
A.  G.  SHONE, 

Attorneys  for  plaintiff. 

NOTICE 
This  motion  will  be  presented  to  the  Court  im- 
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mediately  before  the  opening  of  the  trial  of  the 
said  cause  on  [25]  May  23rd,  1946. 

H.  L.  MAURY,    ■ 

A.  a.  SHONE, 

Attorneys  for  plaintiff. 

Service  of  the  foregoing  Motion  and  Notice  is 
hereby  acknowledged,  and  copy  thereof  received 
this  14th  day  of  May,  1946. 

JAMES  A.  POORE,  JR., 
Attorney  for  defendant. 

Filed  May  23,  1946. 

/s/  H.  H.  WALKER, 
Clerk.  [26] 


Thereafter,  on  May  23,  1946,  an  Order  allowing 
amendment  to  the  Complaint  and  Exhibit  at- 
tached, was  duly  made  and  entered  herein, 
being  in  the  words  and  figures  following,  to- 
wit:  [27] 

[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  AMENDMENT  TO 
COMPLAINT 

This  cause  came  on  regularly  for  trial  this  day, 
Mr.  H.  L.  Maury  being  present  and  appearing  for 
the  plaintiff,  and  Mr.  James  A.  Poore,  Jr.,  being 
present  and  appearing  for  defendant. 

Thereupon  Mr.  Poore  asked  that  the  name  of 
Mr.  William  Meyer  be  entered  as  associate  counsel 
for  the  defendant  and  it  was  so  ordered. 
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Thereupon  Mr.  Maury  filed  and  presented  to  the 
Court  a  motion  to  amend  the  comj^laint  herein,  and 
moved  the  Court  for  leave  to  amend  the  complaint 
in  accordance  with  said  motion,  to-wit:  by  striking 
out  the  words  "Subject,  however,  to  all  of  the  pro- 
visions and  limitations  thereafter  contained  in  the 
policy",  appearing  on  page  3,  lines  2,  3  and  4;  by 
striking  the  word  "thereafter",  appearing  on  page 
3,  line  5,  and  by  striking  from  Exhibit  A  to  the 
complaint,  a  comma  appearing  after  the  word 
"sickness",  in  the  caption  in  the  third  line  of  said 
Exhibit. 

Thereupon  counsel  for  defendant  stated  that  they 
have  no  objection  to  the  granting  of  the  motion  to 
strike  the  comma  from  the  Exhibit,  whereupon 
Court  ordered  that  the  amendment  be  made  by  the 
Clerk. 

Thereupon  counsel  for  the  defendant  objected  to 
the  other  amendments  requested,  whereupon,  after 
the  arguments  of  counsel,  Court  ordered  that  the 
objections  be  overruled,  that  the  motion  for  leave 
to  amend  be  granted,  and  that  the  amendments  be 
made  by  interlineation  by  the  Clerk. 

Thereupon  the  defendant's  motion  to  dismiss, 
heretofore  filed  herein,  was  called  up  for  hearing 
and  was  argued  by  counsel,  whereupon,  after  due 
consideration,  Court  ordered  that  said  motion  to 
dismiss  be  denied  and  that  the  defendant  be  granted 
an  exception  to  the  Court's  ruling. 

Thereupon,  the  policy  sued  upon,  marked  Plain- 
tiff's Exhibit  No.  1,  was  offered  in  evidence,  where- 
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upon  defendant  objected  to  the  introduction  of  any 
evidence  herein  for  the  reason  the  Court  has  no 
jurisdiction  of  the  subject  matter  of  this  action,  and 
for  other  [28]  reasons  stated.  Thereupon  Court 
ordered  that  the  objection  be  overruled  and  the  de- 
fendant granted  an  exception  to  the  Court's  ruling. 

Thereupon  Plaintiff's  Exhibit  No.  1  was  received 
in  evidence  without  objection.  Plaintiff's  Exhibit 
No.  2,  being  a  certain  statement  from  the  Anaconda 
Copper  Mining  Company,  showing  the  earnings  of 
Jakor  Aleksich  for  the  years  1943  and  1944,  was 
offered  and  received  in  evidence  over  the  objection 
of  defendant,  and  an  exception  granted  defendant. 

Thereupon  Mike  Pezelj  and  Julian  H.  Heilbron- 
ner  were  sworn  and  examined  at  witnesses  for  the 
plaintiff,  whereupon  plaintiff  rested. 

Thereupon  defendant  moved  the  Court  to  direct 
a  non-suit  herein  or  to  dismiss  the  action,  for  the 
reason  that  the  Court  has  no  jurisdiction  of  the 
subject  matter  of  this  action,  and  for  other  reasons 
stated,  whereupon  Court  ordered  that  said  motion 
be  denied  and  an  exception  granted  defendant. 

Thereupon  the  defendant  offered  no  evidence  and 
rested. 

Thereupon,  the  plaintiff  having  this  day  served 
on  counsel  for  defendant  and  filed  herein,  its  brief 
in  chief,  it  is  ordered  that  defendant  be  granted 
twenty  days  from  this  day  within  which  to  prepare, 
serve  and  file  an  answering  brief;  that  the  plaintiff 
be  granted  ten  days,  after  service  upon  her  of  de- 
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fendant's  brief,  within  which  to  prepare,  serve  and 
file  a  reply  brief  if  so  advised,  and  that  upon  the 
filing  of  the  final  brief,  or  the  expiration  of  the 
time  granted  therefor,  the  cause  will  be  deemed 
submitted  to  the  Court  for  decision. 

Court  further  ordered  that  each  of  the  parties 
be  granted  until  the  time  for  filing  the  final  brief 
herein,  within  which  to  submit  to  the  Court  pro- 
posed findings  of  fact  and  conclusions  of  law. 

Entered  in  open  Court  at  Butte,  Montana,  May 
23,  1946. 

H.  H.  WALKER, 
Clerk.    [29] 


Thereafter  on  August  14,  1946,  the  Opinion  of  the 
Court  was  duly  filed  herein,  being  in  the  words 
and  figures  following,  to-wit:  [29-a] 

[Title  of  District  Court  and  Cause.] 

OPINION 

Plaintiff  contends  that  the  decedent  in  his  life- 
time acquired  a  cause  of  action  against  the  defend- 
ant because  of  a  policy  of  insurance  written  by  de- 
fendant, insuring  the  decedent  for  loss  of  time 
from  bodily  injury  through  accidental  means. 
Plaintiff  alleges  in  her  complaint  that  decedent, 
while  at  his  work,  received  bodily  injuries  which 
caused  his  death  within  an  hour  after  such  injuries 
were  inflicted  upon  liim;  tbat  at  that  time  his  ex- 
l)ectancy  of  life  was  16.5  years,  and  excej^t  for  tlio 
injuries  he  v/ould  have  lived  thjit  tiiiio,  v>'ns  ei^.iploy- 
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able  and  would  have  continued  to  receive  compen- 
sation for  his  work  and  that  the  present  worth  or 
value  of  that  time  to  him  is  in  excess  of  $24,000.00. 

The  correctness  of  plaintiff's  position  requires  a 
construction  of  the  contract  and  a  determination 
of  its  meaning  under  the  laws  of  the  State  of  Mon- 
tana, they  being  controlling  here  as  the  case  is  in 
this  court  solely  by  virtue  of  diversity  of  citizen- 
ship and  the  state  law  controls  here.  The  state  law 
controlling  the  decision  here  is  in  part  what  the 
Supreme  Court  of  the  State  of  Montana  says  it 
to  be.  Erie  Railroad  Co.  v.  Tompkins,  304  U.  S.  64. 
This  court  is  controlled  in  this  case  by  the  pro- 
nouncements of  the  Supreme  Court  of  the  State  of 
Montana  and  in  that  respect  this  court  sits  as  but 
another  inferior  court  of  the  State  of  Montana. 
Erie  Railroad  Co.  v.  Tompkins,  supra.  [29-b] 

It  appears  that  an  action  was  heretofore  com- 
menced in  the  State  Court  on  this  same  policy 
against  the  defendant  by  the  present  plaintiff,  she 
then  suing  as  the  beneficiary  named  in  the  policy, 
and  in  the  prayer  of  her  complaint  filed  in  the  State 
Court  she  asked  damages  based  on  indemnity  of 
$40.00  for  the  first  month  and  $80.00  for  each  of 
the  succeeding  23  months,  for  time  lost  by  Jakor 
Aleksich  on  account  of  his  being  injured,  this  ap- 
parently under  the  provisions  of  Part  B  of  the 
policy  in  evidence  here  as  Exhibit  1.  A  demurrer 
to  the  complaint  was  sustained  by  the  trial  court 
and  an  appeal  taken  to  the  Supreme  Court  of  Mon- 
tana.   The  apj)eal  called  for  a  construction  of  the 
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policy  by  the  Supreme  Court  as  the  action  in  this 
court  does.  The  contention  made  by  plaintiff  there 
is  the  same  as  made  here,  i.e.,  that  the  insured 
suffered  a  loss  of  time  after  his  death  for  24  months, 
for  which  he  was  insured  under  the  policy.  The 
Supreme  Court,  in  construing  the  policy,  denied 
the  contention  made  there  and  here.  It  directly  held 
that  the  contract  between  the  parties  contemplated 
that  the  benefits  would  insure  only  to  the  insured 
during  his  lifetime  and  during  the  continuance  of 
his  disability  and  while  he  was  alive  to  directly  re- 
ceive the  payments.  There,  as  I  read  the  decision, 
the  Supreme  Court  held  that  any  loss  of  time 
suffered  by  the  insured  after  his  death  was  a  loss 
of  time  caused  by  his  death,  and  not  by  injuries, 
and  the  policy  did  not  insure  against  loss  of  time 
occurring  after  death.  The  Supreme  Court  said, 
"From  a  careful  consideration  of  the  entire  con- 
tract we  are  unable  to  find  any  agreement  of  in- 
demnity against,  or  promise  of  reimbursement  for 
death  of  the  insured,  or  for  loss  of  time  resulting 
from  death",  and  denied  recovery.  Aleksich  v. 
Mutual  Benefit  Health  &  Accident  Association 
(. Mont )  164  Pac.  (2d)  372. 

The  Supreme  Court  of  Montana  thus  held  that 
under  the  law  of  Montana  the  insured  was  not  in- 
sured by  the  defendant  under  the  policy  sued  on 
here  for  a  period  of  24  months  after  liis  death.  It 
seems  to  the  Court  that  for  the  Court  to  hold  in 
the  face  of  that  decision  that  the  insured  was  in- 
sured under  tliis  same  policy  for  his  [29-c]  ex- 
pectancy of  life  or  a  period  of  16.5  years  after  his 


Mutual  Benefit  Health  d  Accident  Assn.  33 

death  or  any  other  period  of  time  after  his  death, 
it  could  only  do  so  by  construing  the  policy,  and 
in  so  construing  it,  coming  to  a  diametrically  op- 
posed view  of  its  legal  effect  and  meaning  under 
the  law  of  the  State  of  Montana.  The  construction 
I  might  have  placed  on  the  contract  had  the  Su- 
preme Court  of  Montana  not  spoken  is  of  no  im- 
portance in  view  of  the  fact  that  a  court  whose 
decisions  control  mine  as  to  what  the  law  of  the 
State  is  has  spoken  on  the  question. 

Because  of  the  law  as  established  by  the  Supreme 
Court  in  the  case  herein  referred  to,  it  necessarily 
follows  that  the  action  must  be  dismissed.  Findings 
of  fact  and  conclusions  of  law  and  judgment  in 
accordance  herewith. 

R.  LEWIS  BROWN, 
U.  S.  District  Judge. 

Filed  Aug.  14,  1946. 

/s/  H.  H.  WALKER, 
Clerk.  [29-d] 


Thereafter,  on  August  14,  1946,  the  Court  filed  its 
Findings  of  Fact  and  Conclusions  of  Law  herein, 
being  in  the  words  and  figures  following,  to-wit : 

[Printer's  Note] :     Finding  of  fact  and  conclu- 
sions of  law  set  out  on  pages  37  to  41. 
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Thereafter,  on  August  15,  1946,  Plaintiff  filed  her 

.  Motion  to  Supplement  Findings  of  Fact  herein, 

being  in  the  words  and  figures  following,  to-wit : 

[Title  of  District  Court  and  Cause.] 

MOTION   TO   SUPPLEMENT   FINDINGS   OF 

FACT 

Now  comes  the  plaintiff  and  moves  the  Court  to 
supplement  the  Findings  of  Fact  herein  with  an 
additional  Finding,  as  follows: 

•  ^    •  FINDING  NO.  VIIL 


■  ".That  Jakor  Aleksich,  the  insured,  survived  his 
injuries  an  appreciable  length  of  time,  to-wit :  About 
one  hour." 

:.H.L.  MAURY, 
A.  G.  SHONE, 

Attorneys  for  Plaintiff. 

:notice 

To  the  above  named  defendant,  and  to  Messrs.  Wil- 
liam Meyer  and  James  A.  Poore,  Jr. : 

Please  take  notice  that  on  Monday,  the  19th  day 
of  August,  1946,  the  plaintiff  will  Present  to  the 
Court  at  the  opening  of  the  Court,  the  above  entitled 
Motion. 

';"     .  H.L.  MAURY, 

A.  G.  SHONE, 
Attorneys  for  Plaintiff.  [35] 

Service  of  the  foregoing  Motion  and  Notice  is 
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hereby  acknowledged,  and  copy  thereof  received- tliis 
15th  day  of  August,  1946.  ;  • 

/s/  WILLIAM  MEYER, 
/s/  JAMES  A.  POORE,  Jr., 

Attorneys  for  Defendant. 
Filed  Aug.  15,  1946. 

/s/  H.  H.  WALKER, 
Clerk. 


Thereafter,  on  August  19,  1946,  the  Court  enteried 
an  Order  granting  the  Motion  to  Supplement 
Findings  of  Fact  herein,  being  in  the  words  and 
figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.]  .  ■■'.;, 

ORDER   GRANTING   MOTION   TO    SUPPLE- 
MENTAL FINDINGS  OF  FACT  ' 

This  cause  was  duly  called  for  hearing  this  day 
on  plaintiff's  Motion  to  supplement  findings  of  fact 
heretofore  filed  herein,  Mr.  H.  L.  Maury  being 
present  and  appearing  for  the  plaintiif ;  there  being 
no  appearance  by  counsel  for  defendant. 

Thereupon,  after  hearing  the  argument  of  counsel 
for  plaintiff,  in  support  of  said  Motion,  Court  or- 
dered the  record  to  show:  That  it  is  ordered  that 
the  motion  of  the  plaintiff  to  supplement  the  find- 
ings of  fact  of  the  Court  heretofore  made  in  the 
language  set  out  in  its  motion  is  granted  and  the 
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proposed  finding  of  fact  Number  VIII  set  out  in 
the  plaintiff's  motion  to  supplement  the  findings  of 
fact  is  adopted  by  the  Court  as  the  Court's  findings 
of  fact  to  all  intents  and  purposes  and  as  fully  and 
completely  as  though  the  same  were  set  out  in  the 
identical  language  in  the  findings  of  the  Court  dated 
August  14,  1946,  and  the  findings  of  fact  of  the  Court 
dated  August.  14,  1946,  are  amended  nunc  pro  tunc 
as  of  that  date  to  include  the  proposed  finding  of 
fact  Number  VIII. 

It  is  further  ordered  by  the  Court  that  on  the 
application  of  Mr.  H.  L.  Maury,  counsel  for  plaintiff, 
the  plaintiff  be  and  is  granted  30  days  in  addition 
to  the  time  allowed  by  law,  to  prepare,  serve  and 
file  a  statement  of  the  evidence,  and  statement  of 
points  relied  upon,  on  appeal  herein. 

Entered  in  open  Court  at  Butte,  Montana,  August 
19,  1946. 

H.  H.  WALKER, 
Clerk.  [38] 
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Thereafter,  on  August  21, 1946,  a  Judgment  was  duly 
filed  and  entered  herein,  being  in  the  words  and 
figures  following,  to-wit: 

In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana, 

No.  178. 

ALVA  ALEKSICH,  as  Administratrix  of  the  Estate 
of  Jakor  Aleksich,  Deceased, 

Plaintiff, 

vs. 

MUTUAL  BENEFIT  HEALTH  AND  ACCI- 
DENT ASSOCIATION,  a  corporation. 

Defendant. 

JUDGMENT 

Plaintitf  having  filed  her  complaint  in  this  cause, 
and  the  defendant  having  been  duly  served  with 
summons  and  a  copy  of  the  complaint,  and  having 
answered,  and  the  cause  having  proceeded  to  trial 
on  the  merits,  before  the  court  without  a  jury,  and 
the  court  having  heard  and  considered  the  evidence, 
both  oral  and  documentary,  offered  by  the  parties, 
and  considered  arguments  of  counsel,  and  briefs 
having  been  submitted,  and  the  court  having  made 
its  Findings  of  Fact  and  Conclusions  of  Law  as 
follows,  to-wit: 

FINDINGS  OF  FACT 

I. 

"That  the  defendant  was  and  is  a  corporation, 
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a  citizen  of  the  State  of  Nebraska,  carrying  on  a 
general  health  and  accident  insurance  business  in 
the  State  of  Montana;  that  except  for  the  contract 
and  insurance  policy,  Exhibit  1  introduced  in  evi- 
dence herein,  there  is  no  evidence  that  the  defendant 
carried  on  at  any  time  a  general  life  insurance  busi- 
ness in  the  State  of  Montana. 

II. 

''That  the  plaintiff  was  and  now  is  a  citizen  and 
resident  of  the  City  of  Butte,  State  of  Montana.  [40] 

III. 

"That  the  amount  involved  in  this  action  at  law, 
exclusive  of  interest  and  costs,  is  the  sum  of 
$24,374.91. 

IV. 

""That  on  the  6th  day  of  October,  1943,  in  pur- 
suance of  an  application  for  insurance  made  by 
Jakor  Aleksich,  the  defendant  made,  executed  and 
delivered  to  the  said  Jakor  Aleksick,  in  considera- 
tion of  the  payment  of  premiums  therein  set  forth, 
an  insurance  policy,  introduced  in  evidence  as  plain- 
tiff's Exhibit  1. 

V. 

"That  on  or  about  November  25,  1944,  Jakor 
Aleksich  sustained  bodily  injuries  through  purely 
accidental  means  in  Butte,  Silver  Bow  County, 
Montana,  and  as  a  result  of  such  injuries  he  died 
within  approximately  one  hour  after  sustaining  the 
same;  that  at  the  time  of  his  said  death  the  said 
insurance  policy  introduced  in  evidence  as  plaintiff's 
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Exhibit  1  was  in  full  force  and  effect.  The  said 
Jakor  Aleksieh  had  paid  all  of  the  premiums  due 
and  payable  thereunder  and  had  performed  all  the 
terms*  thereof  on  his  part  to  be  performed. 

VI. 

"That  thereafter  the  plaintiff  herein  was  duly 
and  regularly  appointed  the  administratrix  of  the 
estate  of  the  said  Jakor  Aleksieh,  deceased,  by  an 
order  duly  given  and  made  by  the  State  Court  hav- 
ing jurisdiction  thereof,  and  at  the  time  of  the 
commencement  of  this  action  she  was  and  now  is 
the  duly  and  regularly  appointed,  acting  and  qual- 
ified administratrix  of  the  estate  of  Jakor  Aleksieh, 
deceased. 

VII. 

"That  Jakor  Aleksieh  at  the  time  of  his  death 
was  of  the  age  of  56  years,  4  months  and  28  days 
and  had  a  normal  and  natural  expectancy  of  life 
of  16.5  years;  that  he  was  healthy,  strong  and 
active  and  a  miner  by  occupation,  was  employed 
as  such  and  receiving  for  his  services  the  sum  of 
$7.75  a  day  and  had  an  earning  capacity  of  such 
sum  and  except  for  such  accidental  injuries  causing 
his  death  would  have  had  and  enjoyed  the  ability 
to  work  and  earn  money  as  a  miner  during  his 
life  expectancy  and  would  have  earned  annually 
the  sum  of  approximately  $2,000.00  per  year." 

"From  the  foregoing  facts  the  Court  draws  the 
following 
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CONCLUSIONS  OF  LAW 

I. 

''That  the  court  has  jurisdiction  hereof. 

II. 

'^That  by  virtue  of  the  terms  and  provisions  of 
the  contract  introduced  in  evidence  as  plaintiff's 
Exhibit  1  the  said  Jakor  Aleksich  was  insured  only 
against  such  loss  of  time  resulting  from  bodily 
injuries  causing  disability  he  sustained  after  in- 
fliction of  such  bodily  injuries  and  prior  to  his 
death  and  was  not  insured  against  any  loss  of  time 
resulting  from  his  death. 

III. 

"That  the  plaintiff  is  not  entitled  to  recover  any 
judgment  whatsoever  against  the  defendant. 

IV. 

"That  judgment  should  be  entered  herein  in  favor 
of  the  defendant  dismissing  the  above  entitled  action 
and  for  defendant's  costs  herein  necessarily  in- 
curred and  to  be  taxed  by  the  Clerk  of  this  Court. 

"Let  decree  be  entered  accordingly. 

"Done  and  dated  this  14th  day  of  August,  1946. 
R.  LEWIS  BROWN, 

U.  S.  District  Judge." 

It  is  therefore  Ordered,  Adjudged  and  Decreed, — 

1.  That  the  plaintiff  take  nothing  by  reason  of 
her  alleged  cause  of  action  and  that  plaintiff's  com- 
plaint be  and  the  same  is  hereby  dismissed. 
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2.  That  tlie  defendant  have  judgment  against  the 
plaintiff,  Alva  Aleksich,  for  its  costs  herein  taxed 
in  the  sum  of  five  dollars  ($5.00). 

Done  and  dated  21st  day  of  August,  1946. 

R.  LEWIS  BROWN, 

U.  S.  District  Judge. 

Filed  and  Entered  Aug.  21,  1946. 
H.  H.  WALKER, 
Clerk.  [42] 


Thereafter,  on  September  23,  1946,  a  Notice  of  Ap- 
peal was  duly  filed  herein,  and  copy  mailed  to 
the  attorneys  for  the  defendant,  said  Notice  of 
Appeal  being  in  the  words  and  figures  follow- 
ing, to-wit : 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Defendant,  Mutual  Benefit  Health  and 
Accident  Association,  a  Corporation,  and  to  James 
A.  Poore,  Jr.,  and  William  Meyer,  its  attorneys: 

Notice  is  Hereby  Given  that  Alva  Aleksich,  as 
administratrix  of  the  Estate  of  Jakor  Aleksich, 
deceased,  plaintiff  above-named,  hereby  appeals  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  judgment  entered  in 
this  action  on  the  21st  day  of  August,  1946. 
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Dated  this  23rd  day  of  September,  1946. 

H.  L.  MAURY, 
A.  G.  SHONE, 

Attorneys    for    Plaintiff.      33 

Hirbour     Building,     Butte, 

Montana. 

Filed  Sept.  23rd,  1946. 

/s/  H.  H.  WALKER, 
Clerk.  [44] 


Thereafter,  on  September  23,  1946,  an  Undertak- 
ing on  Appeal  was  duly  filed  herein,  being  in 
the  words  and  figures  following,  to-wit:   [45] 

[Title  of  District  Court  and  Cause.] 

UNDERTAKING  ON  APPEAL 

Whereas,  a  final  judgment  was  entered  in  the 
above  entitled  action  on  the  21st  day  of  August, 
1946,  in  favor  of  the  defendant.  Mutual  Benefit 
Health  and  Accident  Association,  a  corporation,  and 
against  the  plaintiff,  Alva  Aleksich,  as  administra- 
trix of  the  estate  of  Jakor  Aleksich,  deceased;  and, 

Whereas,  on  the  23rd  day  of  September,  1946, 
the  said  plaintiff  above-named  filed  her  notice  of 
appeal  from  the  judgment  so  entered  in  the  above 
entitled  action  on  the  21st  day  of  August,  1946, 
with  the  Clerk  of  the  above  entitled  Court,  and  has 
thereby  appealed  to  the  United  States  Circuit  Court 
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of  Appeals  for  the  Ninth  Circuit,  from  said  judg- 
ment. 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  said  appeal,  we,  the  undersigned  residents 
of  the  State  of  Montana,  do  hereby  jointly  and 
severally  undertake  and  promise,  in  the  sum  of  Two 
Hundred,  Fifty  ($250.00)  Dollars,  to  secure  the 
payment  of  costs  if  the  said  appeal  is  dismissed,  or 
the  said  judgment  affirmed,  or  of  such  costs  as  the 
Appellant  Court  may  award  if  the  judgment  is 
modified,  not  exceeding,  however,  the  said  sum  of 
Two  Hundred  Fifty  ($250.00)  Dollars. 

Witness  our  hands  this  23rd  day  of  September, 
1946. 

/s/  CARL  SPILLUM. 

/s/  PAUL  CANNON. 

Filed  Sept.  23rd,  1946. 

/s/  H.  H.  WALKER, 
Clerk.  [46] 

State  of  Montana, 
County  of  Silver  Bow — ss. 

Carl  Spillum  and  Paul  Cannon,  sureties  on  the 
above  and  foregoing  undertaking  on  appeal,  being 
severally  sworn,  each  for  himself  says: 

That  he  is  a  resident  and  freeholder  within  the 
State  of  Montana,  and  is  worth  the  sum  specified 
in  the  foregoing  undertaking  as  the  penalty  thereof 
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over  and  above  all  his  just  debts  and  liabilities,  and 
exclusive  of  property  exempt  from  execution. 

/s/  CARL  SPILLUM. 

/s/  PAUL  CANNON. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  September,  1946. 

[Seal]  L.  B.  ESSELSTYN, 

Notary  Public  for  the  State  of  Montana;  residing 
at  Butte.  My  commission  expires  September 
27th,  1948.  [47] 


Thereafter,  on  September  24,  1946,  a  Statement  of 
Points  on  Appeal  was  duly  filed  herein,  being 
in  the  words  and  figures  following,  to-wit :  [48] 

[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

The  Court  erred  in  ordering  and  entering  judg- 
ment for  defendant  because : 

(a)  The  law  of  Montana  is  not,  and  the  decision 
of  the  Montana  Supreme  Court  cited  in  the  findings 
as  binding  on  the  trial  court,  is  not,  to  the  effect  that 
the  plaintiff  administratrix  could  not  recover  for 
time  lost  through  accidental  means  by  assured, 
when  the  cause  of  the  entire  loss  of  future  time 
occurred  before  death,  though  part  of  the  time 
actually  lost  was  to  run  after  death  intervened. 

(b)  No  prior  adjudication  was  claimed  in  the 
answer;  a  judgment  against  a  person  is  not  binding 
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against  a  personal  representative  though  it  chance 
that  the  representative  appointed  be  the  same 
person. 

(c)  When  a  contract  is  integrated,  (nor  any 
mistake,  fraud,  undue  influence  claimed)  the  con- 
tract means,  and  must  be  enforced  for  its  legal 
meaning.  The  expectations  of  either  party  as  to 
what  rights  it  confers,  or  what  duties  it  enjoins, 
must  be  disappointed  if  outside  the  legal  meaning. 

(d)  The  policy  here  insured  Jakor  against  loss 
of  time  caused  by  accidental  means.  Under  Mon- 
tana statute  it  was  an  open  policy,  for  it  was  not 
limited  by  any  subsequent  words  in  the  policy. 

(e)  The  complaint  is  not  for  loss  of  time  caused 
by  death — death  was  set  out  merely  as  a  requisite 
of  the  appointment  of  an  administratrix;  the  com- 
plaint is  for  loss  of  time  caused  in  totality  before 
death  an  hour  later.  By  repeated  decisions  of  Mon- 
tana construing  a  statute  if  an  actionable  act  caus- 
ing total  loss  occur,  and  the  owner  of  the  cause  of 
action  do  not  die  instantly,  the  cause  of  action  is 
complete,  a  representative  may  enforce  it,  and  re- 
cover for  effects  which  endured,  continued  after 
intervening  death  of  owner  of  the  cause  of  action. 

(f )  The  learned  trial  judge  failed  to  distinguish 
between  a  cause  of  action  for  death  existing  in  an 
heir  (beneficiary  here)  non-existent  at  common  law, 
now  given  by  statute  (Lord  Campbell's  Act)  and 
a  cause  of  action  for  damages  for  personal  injuries, 
which  died  with  the  death  of  the  owner  at  common 
law,  but  now  in  its  entirety  enforcible,  and  may  be 
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commenced  by  a  representative  because  of  the  Mon- 
tana statute  of  survival  of  all  causes  of  action. 

The  judgment  should  be  reversed  for  new  trial 
and  to  assess  the  loss  of  the  assured 's  time  through 
accidental  means  admitted  to  have  occurred. 

H.  L.  MAURY, 
A.  G.  SHONE, 

Attorneys    of    Plaintiff    and 
Appellant. 

Filed  Sept.  24,  '46. 

/s/  H.  H.  WALKER, 
Clerk.  [50] 


Thereafter,  on  September  24,  1946,  a  Transcript  of 
Testimony  was  duly  filed  herein,  being  in  the 
words  and  figures  following,  to-wit:  [51] 

[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  TESTIMONY 

taken  at  the  trial  of  the  above-entitled  cause  before 
the  Honorable  R.  Lewis  Brown,  Judge,  May  23, 
1946. 

Appearances : 

For  Plaintiff  H.  L.  Maury  and  A.  G.  Shone,  Esqs. 

For  Defendant :  James  A.  Poore,  Jr.,  and  William 
Meyer,  Esqs.  [52] 

Mr.  Maury:     If  your  Honor  please,  a  week  ago 
I  served  on  counsel,  notice  of  motion  to  amend  the 


Mutual  Benefit  Health  dc  Accident  Assn.  47 

complaint  by  striking  the  words  ''subject,  however, 
to  all  of  the  provisions  and  limitations  thereafter 
contained"  appearing  on  page  3,  lines  2,  3  and  4; 
and  also  to  strike  the  word  "thereafter"  appearing 
on  page  3,  line  5 ;  and  also  by  striking  from  Exhibit 
A  to  the  complaint  the  comma  after  the  word  "sick- 
ness ' ',  in  the  caption  in  the  third  line  of  said  exhibit. 

The  Court :     Is  there  any  resistance  to  the  motion  ? 

Mr.  Meyer:  There  is  your  Honor.  Has  your 
Honor  read  the  pleadings  in  this  case? 

The  Court:     Yes  I  have. 

Mr.  Meyer:  Well  then,  you  undoubtedly  have 
read  the  policy  which  is  Exihibit  A,  but  I  should 
add  first,  if  the  Court  please,  that  we  have  no  objec- 
tion to  the  striking  of  the  comma  after  the  word 
"sickness"  in  the  third  line  of  the  exhibit.  That 
undoubtedly  is  placed  in  there  inadvertently. 

Mr.  Maury:  Then  I'll  ask  that  the  Clerk  draw 
a  circle  around  that  comma  in  the  complaint  and  a 
line  out  to  the  margin  and  mark  it  "stricken  out". 

The  Court :  Well  the  Clerk  will  make  the  amend- 
ment. 

Mr.  Maury:  I  want  it  to  appear  plainly  what 
was  done. 

The  Court:     Very  well. 

Mr.  Meyer:  Otherwise  we  object  to  this  amend- 
ment because  there  is  apparently  no  reason  for  it, 
in  that  the  policy  being  made  a  part  of  this  com- 
plaint, the  [53]  allegations  of  the  complaint  in  the 
cause  of  action  is  based  on  the  statements  in  the 
policy  itself,  subject,  however,  to  all  the  provisions 
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and  limitations   hereinafter  contained,  whether   it 
was  alleged  in  the  complaint  or  not. 

Perhaps  I  should  add  that  I  recognize  the  rule 
that  the  matter  of  permanent  amendments  is  with- 
in the  discretion  of  the  CoTirt;  however,  here  there 
is  nothing  to  move  the  discretion  of  the  Court  in 
so  far  as  this  amendment  is  concerned  and  we  object 
to  the  amendment  being  made  at  this  time  or  at  all. 

The  Court:  (After  argument)  The  motion  will 
be  granted  and  the  amendment  allowed  made  by  the 
Clerk  striking  from  the  complaint  the  various 
language  included  in  the  amendment. 

Mr.  Maury:  Will  counsel  agree  that  this  instru- 
ment is  the  policy  (handing  document)  ? 

Mr.  Meyer:  Before  we  get  to  that,  your  Honor 
has  noticed  a  motion  to  dismiss  which  I  think  should 
be  argued  first. 

The  Court:     Very  well,  proceed. 

(Motion    argued    by    Mr.    Poore    and    Mr. 
Maury.) 

The  Court :  *  The  motion  is  denied  and  an  excep- 
tion is  granted  to  the  defendant. 

Mr.  Maury :  I  now  present  the  policy  which  was 
delivered  to  Jakor  Aleksich. 

Mr.  Meyer:  Before  its  introduction,  the  defend- 
ant objects  to  the  introduction  of  any  evidence  on 
the  ground  and  for  the  reason  that  the  Court  does 
not  have  jurisdi<3tion  over  the  subject  matter  of  the 
action,  in  [54]  that  the  sum  which  plaintiff  can  re- 
cover herein  cannot  equal  the  sum  of  three  thou- 
sand dollars  exclusive  of  interest  and  costs,  and  the 
same  appears  affirmatively  from  the  contract  of  in- 
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surance  which  is  the  basis  of  plaintiff's  cause  of 
action ; 

Secondly  that  the  complaint  herein  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in 
favor  of  plaintiff  and  against  defendant. 

The  Court :  The  motion  is  denied  and  defendant 
is  granted  an  exception  to  the  ruling  of  the  Court. 

Mr.  Maury:  Is  this  (handing  document)  the 
policy  which  was  delivered  to  Jakor  Aleksich? 

Mr.  Meyer:     It  is,  Mr.  Maury. 

Mr.  Maury:     We  offer  it  in  evidence. 

Mr.  Meyer :     There  is  no  objection. 

The  Court:  It  may  be  admitted  and  considered 
read  and  any  part  referred  to  at  any  time  by  either 
counsel  in  the  case. 

Mr.  Maury:  I  have  here  a  statement  from  the 
Anaconda  Copper  Mining  Company  prepared  by 
its  Assistant  Chief  Clerk  James  M.  Duggan.  This 
statement  shows  the  earnings  of  Jakor  Aleksich  for 
the  years  1943  and  1944,  the  amounts  paid  him  for 
his  work  and  the  number  of  shifts  he  Avorked,  and 
I  offer  it  in  evidence. 

I  might  say  that  counsel  for  the  defendant  have 
courteously  agreed  that  we  need  not  keep  the  Chief 
Clerk  here.    He  was  here  this  morning. 

Mr.  Meyer:  We  desire  to  object.  We  have 
agreed,  your  Honor,  that  if  Mr.  Duggan  was  here 
he  would  testify  [55]  this  correctly  shows  the 
amount  paid  and  the  number  of  shifts  worked  by 
Mr.  Aleksich  at  the  time  specified  in  this  exhibit. 

Mr.  Maury:     And  that  Mr.  Duggan  is  Assistant 
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Chief  Clerk  of  the  Anaconda  Copper  Mining  Com- 
pany ? 

Mr.  Meyer:     Yes. 

Mr.  Maury:  And  do  you  agree  that  the  Ana- 
conda Copper  Mining  Company  keeps  and  did  keep 
a  correct  record  of  the  men  working  for  it  and  the 
amount  paid  different  men? 

Mr.  Meyer:     Yes. 

Mr.  Maury:  And  that  Jakor  Aleksich  was  one 
of  its  men  and  that  this  is  a  correct  statement  ? 

Mr.  Meyer:  Yes.  Your  Honor  understands,  we 
make  no  objection  with  reference  to  the  authenticity 
of  the  record. 

The  Court:     That  is  clear  to  me,  yes. 

Mr.  Meyer:  Now  then  the  defendant  objects  to 
plaintiff's  offered  exhibit  2  on  the  ground  and  for 
the  reasons  that  it  is  incompetent,  irrelevant  and 
immaterial  in  that  mider  the  complaint  on  file  here- 
in there  could  be  no  recovery  for  any  amount  under 
any  set  of  circumstances  in  excess  of  or  equal  to  the 
sum  of  three  thousand  dollars  exclusive  of  interest 
and  costs;  and  that  the  earnings  and  the  amount  of 
time,  the  number  of  shifts  worked  by  Jakor  Aleksich 
during  his  lifetime  and  particularly  during  the 
years  1943  and  1944  while  employed  by  the  Ana- 
conda Copper  Mining  Company  is  immaterial  to 
prove  any  issue  in  this  case. 

Next:  That  the  contents  of  the  offered  exhibit 
No.  2  is  irrelevant  and  immaterial  for  any  purpose 
in  this  case  for  the  reason  that  under  the  contract 
of  insurance  the  amount  which  the  plaintiff  could 
recover  if  at  all  is  distinctly  specified  in  the  policy 
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of  insurance  and  the  amount  therein  specified  is 
binding  upon  the  plaintiff,  and  the  earnings  or  the 
amount  paid  Jakor  Aleksich  during  the  years  1943 
and  1944  are  irrelevant  and  immaterial  for  any 
purpose  in  this  case. 

The  Court:  The  objection  will  be  overruled  and 
the  exhibit  will  be  received  in  evidence,  and  de- 
fendant is  granted  an  exception. 


MIKE  PEZELJ, 

called  as  a  witness  on  behalf  of  plaintiff,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Maury : 

Q.     State  your  name?  A.     Mike  Pezelj. 

Q.  What  has  been  your  occupation  for  the  last 
last  few  years,  Mr.  Pezelj  ?  A.     Miner. 

Q.  Were  you  acquainted  with  Jakor  Aleksich, 
sometimes  known  as  Jack  Aleksich?  A.     Yes. 

Q.  Were  you  working  with  him  as  a  partner  in 
the  Anselmo  Mine?  A.     Yes. 

Q.  How  long  did  you  work  with  him  there  as  a 
partner  ? 

A.     It  was  over  two  years;  I  couldn't  exactly  say. 

Q.  What  kind  of  a  man  was  he  as  to  being 
strong  ? 

Mr.  Poore:  Just  a  moment.  If  your  Honor 
please,  we  object  to  this  as  being  immaterial  and 
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incompetent,  in  that  the  answer  has  admitted  the 

phj'sical  health. 

Mr.  Maury:  I  think  that  is  right.  I'll  with- 
draw the  question.     The  answer  has  admitted  that. 

Q.  Now  Mr.  Pezelj,  on  the  morning  or  evening, 
I  don't  which  it  was,  of  the  25th  of  November  a 
year  and  a  half  ago,  were  you  working  with  Jack 
Aleksich  ?  A.     Yes. 

Q.     Whereabouts  were  you  working? 

A.  We  were  between  the  thirty-six  and  thirty- 
four  himdred  of  the  Anselmo  working  in  the  stope. 

Q.     And  that  mine  is  in  this  county? 

A.     Yes. 

Q.  When  you  were  working  there  what  happened 
to  Aleksich? 

Mr.  Poore:  To  which  w^e  object  as  incompetent, 
irrelevant  and  immaterial  in  that  the  answer  ad- 
mits that  Jakor  Aleksich  was  killed  on  November 
25  in  the  Anselmo  mine  and  that  he  died  shortly 
thereafter. 

Mr.  Maury:  The  answer  doesn't  admit  that  it 
w^as  accidental.  They  admit  he  survived  an  hour 
]>ut  the.7  don't  admit  the  injury  was  accidental. 

The  Court:  If  that  is  the  purpose  of  this  tes- 
timony  

Mr.  Maury:     Yes,  your  Honor.  [58] 

The  Court:     I'll  then  overrule  the  objection. 

Q.  When  you  and  Jakor  Aleksich  were  working 
that  day,  what  hap])ened  to  Jakor? 

Mr.  Poore:  Just  a  moment:  If  your  Honor 
please  we  object  to  the  question  for  tlie  reason  tliat 
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it  is  irrelevant  and  immaterial  in  that  plaintiff's 
complaint  does  not  allege  that  the  death  was  acci- 
dental. 

The  Conrt:     Overrnled. 

Q.  You  may  answer  now:  What  happened  to 
Jakor  Aleksich?    Was  it  morning  or  evening? 

A.  It  was  evening;  night  shift.  Well,  when  we 
come  down  we  were  looking  around  and  just  about 
that  time  the  boss  come  down  and  we  looked  up 
over  and  it  was  looking  kind  of  tough  and  he  told 
us  he  said  "One  of  you  go  up  and  cave  the  chute 
on  the  top " 

Mr.  Poore:  (Interrupting)  We  object  to  this 
as  hearsay. 

The  Court:     Yes,  it  is  hearsay. 

Q.     What  happened  to  Jakor  Aleksich"? 

A.     Well  he  got  hit  by  a  rock. 

Q.     How  big  a  rock  was  it? 

A.  The  rock  was  I  should  say  about  three  feet 
wide  and  about  eight  feet  long  and  between  eighteen 
and  twenty  inches  thick. 

Q.  When  he  got  hit  by  the  rock,  what  did  the 
rock  do? 

A.  Well  when  he  got  hit,  the  way  he  was  stand- 
ing on  the  timber  the  rock  got  him  struck  down  on 
the  timber  and  crushed  and  busted. 

Q.     Crushed  what?  [59] 

A.  The  rock  busted  all  to  pieces,  didn't  stay  in 
one  piece  when  it  hit  the  timber;  then  when  the 
rock  busted  like  that  it  kind  of  pushed  him  down 
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in  the  muck  where  he  went  down  to  the  second  set 

where  he  was  pinned  to  the  brow. 

Q.     What  part  of  his  body  was  pinned? 

A.  When  I  looked  at  the  back  to  see  that  every- 
thing; was  all  right  I  jumped  down  there  to  get 
some  of  the  rocks  off  him,  off  his  legs,  which  they 
were  up  in  the  muck  and  the  top  of  his  body  was 
down,  went  down  through  the  hole,  and  the  rock 
had  pinned  him  on  the  back  right  against  that  brow 
and  cap. 

Q.     What  if  anything  did  he  say  to  you'? 

A.  He  was  calling  for  help  "quick,  help".  When 
I  got  down  there  I  saw  I  couldn't  do  nothing  alone. 
I  went  across  this  old  place,  the  old  raise  that 
was  into  the  other  stope  to  get  the  other  two  miners. 

Q.  Can  you  tell  the  Court  just  generally  what 
part  of  Jakor's  body  was  broken? 

A.  The  way  it  looked  to  me  it  was  his  hips 
and  legs. 

The  Court :  Where  did  the  rock  come  from  that 
hit  him? 

A.  It  came  right  on  kind  of  an  angle  from  the 
hanging  and  the  back. 

The  Court:  On  an  angle  from  the  back  and  the 
hanging  wall,  is  that  it?  A.     That  is  it. 

Mr.  Maury:     That  is  all. 

Mr.  Meyer:     We  have  no  cross  examination. 
(Witness  excused.)  [60] 
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JULES  H.  HEILBRONNER, 

called  as  a  witness  on  behalf  of  plaintiff,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr,  Maury: 

Q.     Mr.  Heilbronner  will  you  state  your  name  ? 

A.     Julian  H.  Heilbronner. 

Q.     What  is  your  profession  or  business  % 

A.     Insurance. 

Q.  How  long  have  you  followed  that  occupation 
or  profession,  if  you  can  remember  back  that  far? 

A.  General  insurance  about  forty  years ;  life  in- 
surance about  thirty-five  years. 

Q.  Have  you  with  you  the  mortality  tables  as 
used  by  some  standard  life  insurance  company  of 
the  United  States  and  for  the  north  temperate 
zone? 

A.  Well  yes,  the  United  States,  that  is  the  North 
American  zone  on  which  we  operate. 

Q.  Mr.  Heilbronner  by  consulting  that  table  can. 
you  inform  the  Court  of  the  expectancy  of  life  of 
a  man  fifty-six  years  and  four  months  old  ? 

A.     Yes. 

Q.  AVill  you  now  examine^  the  tables  and  tell 
the  Court  what  is,  according  to  the  American  table 
of  statistics,  mortality  statistics,  the  expectancy  of 
life  of  a  man  fifty-six  years  old? 

Mr.  Meyer:  To  which  the  defendant  objects  for 
the  reason  that  the  same  is  incompetent,  irrelevant 
and  immaterial;  that  it  does  not  prove  or  tend  t6 
prove  any  issue  in  this  case;  for  the  further  reason 
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that  under  the  policy  forming  the  basis  of  plain- 
tiff's cause  of  action,  the  life  expectancy  of  the 
decedent  Jakor  Aleksich  or  of  any  person  of  the 
age  of  fifty-six  years  is  irrelevant  and  incompetent 
foi'  any  purpose  in  this  case;  and  that  it  is  further 
irrelevant  and  immaterial  because  the  expectancy 
of  life  of  the  deceased  Jakor  Aleksich  or  of  any 
person  of  the  age  of  fifty-six  years  does  not  enter 
into  or  is  not  competent  to  prove  any  issue  which 
is  properly  before  the  Court  in  this  matter; 

And  for  the  further  reason  that  the  measure  of 
indemnity  to  or  which  ])laintiff  herein  would  be 
entitled  if  at  all  is  definitel}^  set  forth  and  measured 
in  the  policy  of  insurance  attached  to  and  made  a 
part  of  plaintiff's  complaint  upon  which  plaintiff's 
cause  of  action  is  based. 

The  Court:     Overruled. 

Mr.  Meyer:     Exception. 

Q.  You  remember  the  question  now  Mr.  Heil- 
bronner  ? 

A.     The  expectancy  of  a  man  fifty-six  years  old? 

Q.     Fifty-six  years. 

A.  At  the  age  of  fifty-six  his  expectancy  is  16.72 
years.  A.     16.72  years. 

Q.  Ml'.  Heilbronner  can  you  inform  the  Court 
as  to  the  customary  and  ordinary  ])rice  charged  for 
annunities  for  a  man  fifty-six  years  old  by  a  re- 
sponsible life  insurance  company  in  the  United 
States'?  A.     Yes,  T  can.  [62] 

Q.     And  is  that  price  which  you  can  give  based 
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on  hundred  dollars  a  year  or  one  thousand  dollars 

or  what? 

A.     One  hundred  or  any  amount. 
Q.     And  there  is  no  change  in  rate  for  increase 
of  amount? 

A.     No,  the  rates  is  the  same. 

Q.  The  rate  would  be  the  same  if  the  annuity 
were  one  hundred  dollars  or  two  thousand  dollars 
or  three  thousand. dollars?  A.     Yes. 

Q.  And  what  would  be  with  some  responsible 
insurance  company  in  the  United  States  an  annuity 
of  one  hundred  dollars  ])er  year  for  a  man  fifty-six 
years  old? 

Mr.  Meyer:  To  which  we  object,  if  the  Court 
please,  and  without  specifically  stating  the  objection 
may  it  be  understood  that  the  groimds  which  were 
stated  in  our  objection  to  the  question  regarding 
annuity  and  mortality  tables  may  go  this  question? 

The  Court:  Yes,  it  is  so  understood  and  the 
objection  is  overruled. 

Mr.  Meyer:     An  exception. 

Q.     Answer  the  quest  Mr.  Heilbronner. 

A.     Annuity  for  one  hundred  dollars  annually? 

Q.     That  is  payable  annually. 

A.  One  hundred  dollars  payable  annually  would 
require  a  single  premium  of  $1706.60. 

Q.  And  such  income  as  would  leave  nothing  when 
the  man  died?  [63] 

Mr.  Meyer:     We  make  the  same  objection. 

The  Court:     Overruled  and  exception  noted. 
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A.     There  would  be  nothing  left  after  the  man 

dies. 

Mr.  Maury:     That  is  all. 
Mr.  Poore :     No  cross-examination. 
(Witnessed  excused.) 

Mr.  Maury :     The  plaintiff  rests. 

Mr.  Meyer:  If  the  Court  please  we  desire  to 
now  interpose  a  motion  for  a  non-suit  and  a  dis- 
missal of  the  action  and  as  grounds  for  the  motion 
we  state: 

1.  That  the  Court  does  not  have  jurisdiction 
over  the  subject  matter  of  the  action,  in  that  the 
sum  which  the  plantiff  can  recover  herein  under 
the  proof  herein  adduced  cannot  equal  the  sum  of 
three  thousand  dollars  exclusive  of  interest  and 
costs ; 

2.  The  Court  does  not  have  jurisdiction  over  the 
subject  matter  of  the  action  in  that  the  sum  which 
the  plaintiff  can  recover  herein  under  any  possible 
theory  cannot  equal  the  sum  of  three  thousand 
dollars  exclusive  of  interest  and  costs; 

3.  That  the  complaint  herein  does  not  state  a 
claim  upon  which  relief  can  be  granted  to  plaintiff. 

The  Court:  The  motion  will  be  denied  and  an 
exception  will  be  granted  to  defendant. 

Mr.  Meyer:  I  suppose  the  record  should  show 
that  the  defendant  rests,  that  we  do  not  offer 
any  proof. 

The  Court:  Yes.  And  also  let  the  record  show 
[64]  that  the  plaintiff  having  this  day  served  her 
brief  in  chief  upon  counsel  for  the  defendant,  that 
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the  defendant  is  granted  twenty  days  from  this  date 
within  which  to  prepare,  serve  and  file  an  answer- 
ing brief;  that  plaintiff  is  granted  ten  days  after 
receipt  of  the  answering  brief  of  defendant  within 
to  prepare,  serve  and  file  a  reply  brief  thereto  if 
so  advised ;  that  upon  the  filing  ,of  the  reply  brief, 
or  upon  expiration  of  the  time  for  the  filing  of  the 
reply  brief  the  case  will  be  deemed  submitted  to 
the  Court  for  its  consideration  and  decision. 

It  is  further  ordered  in  this  case  that  each  of 
the  parties  to  the  action  may  have  and  are  hereby 
granted  time  up  to  and  including  the  time  granted 
for  the  filing  of  plaintiff's  reply  brief  in  which  to 
prepare,  serve  and  lodge  with  the  Clerk  of  this 
Court  proposed  findings  of  fact  and  conclusions 
of  law.  [65] 


Thereafter,  on  September  24,  1946,  an  Order  of 
Transmission  of  Original  Exhibits  was  duly 
made  and  filed  herein,  being  in  the  words  and 
figures  following,  to-wit: 

[Title  of  District  Court  and  Cause.] 

ORDER  OF  TRANSMISSION  OF 
ORIGINAL  EXHIBITS 

Upon  application  of  counsel  for  the  plaintiff  and 
appellant  above  named,  and  it  appearing  to  the 
Court  that  plaintiff's  Exhibits  numbered  1  and  2, 
received  in  evidence  at  the  trial  of  the  above  entitled 
cause,  should,  by  reason  of  their  form  and  con- 
tents, be   sent   to   the   Appellate   Court   in  lieu  of 
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copies,   under  Rule   75,   Sec.    (i)    of  the   Rules   of 
Civil  Procedure. 

It  Is  Hereby  Ordered  that  such  original  plain- 
tiff's exhibits  numbered  1  and  2  be,  by  the  Clerk 
of  this  Court,  duly  certified  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
and  transmitted  to  the  said  Clerk  of  the  Circuit 
Court  of  Appeals  by  mail,  with  the  record  on 
appeal  in  said  Court,  said  exhibits  to  be  returned 
to  the  Clerk  of  this  Court  after  the  final  disposition 
of  said  appeal,  according  to  the  practice  of  the 
Clerk  of  said  Circuit  Court  of  Appeals. 

Dated  this  24th  day  of  September,  1946. 

/s/  R.  LEWIS  BROWN, 

Judge. 

Filed  and  entered  Sept.  24/46. 
/s/  H.  H.  WALKER, 
Clerk.  [67] 


Thereafter,  on  September  24,  1946,  a  Designation 
of  Contents  of  Record  on  Appeal  was  duly  filed 
herein,  being  in  the  words  and  figures  follow- 
ing, to-wit: 

[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

Appellant,   Alva  Aleksich,   as  administratrix   of 
the   estate   of  Jakor  Aleksich,   deceased,   plaintiff 
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above   named,    hereby   designates   the    contents    of 
the  record  on  appeal: 

1.  Complaint. 

2.  The  order  allowing  amendment  to  complaint. 

3.  Answer. 

4.  The  findings  and  the  supplemental  finding  of 
the  presiding  judge. 

5.  All  of  the  evidence. 

6.  The  judgment. 

7.  The  notice  of  appeal. 

8.  The  evidence  by  question  and  answer. 

9.  Statement  of  points  on  appeal. 

10.  This  document  of  designation. 

There  is  filed  herewith  two  copies  of  the  reporter's 
transcript  of  the  evidence. 

Dated  this  24th  day  of  September,  1946. 

H.   L.   MAURY, 
A.  G.  SHONE, 

Attorneys  for  plaintiff  and  ap- 
pellant. 
Filed  Sept  24/46. 

H.  H.  WALKER, 
Clerk. 

Service  admitted  Copy  received  Sept.  24/46. 
WILLIM  MEYER, 
JAMES  A.  POORE,  JR.       M.M. 
Attorneys  for  Appellee.  [69] 
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CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

L^iiited  States  of  America, 
District  of  Montana — ss. 

I.  H.  H.  Walker,  Clerk  of  the  District  Court  of 
the  L'nited  States  in  and  for  the  District  of  Mon- 
tana, do  hereby  certify  to  the  Honorable,  the  Ignited 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  that  the  foregoing  volume  consisting  of 
69  pages,  number  consecutively  from  1  to  69,  in- 
clusive, is  a  full,  true  and  correct  transcript  of 
all  matter  designated  by  the  parties  and  required 
by  rule  as  the  record  on  appeal  in  case  No.  178. 
Alva  Aleksich,  as  administratrix  of  the  Estate  of 
Jakor  Aleksich,  deceased,  v.  Mutual  Benefit  Health 
and  Accident  Association,  a  corporation,  as  appears 
from  the  original  records  and  files  of  said  District 
Court  in  my  custody  as  such  Clerk. 

I  further  certify  that  the  costs  of  said  Transcript 
amount  to  the  sum  of  Fourteen  and  20/100  Dollars 
($14.20),  and  have  been  paid  by  the  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  at  Butte,  Montana,  this  25th  day  of  October, 
A.  D.  1946. 

[Seal]  H.  H.  WALKER, 

Clerk. 

By  /s/  D.  F.  HOLLAND, 

Deputy  Clerk.  [70] 
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[Endorsed]:  No.  11457.  United  States  Circuit 
Court  of  Ajopeals  for  the  Ninth  Circuit.  Alva 
Aleksich,  as  Administratrix  of  the  Estate  of  Jakor 
Aleksich,  deceased,  Appellant,  vs.  Mutual  Benefit 
Health  and  Accident  Association,  a  corporation, 
Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for 
the  District  of  Montana. 

Filed  October  28,  1946. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11457 

ALVA    ALEKSICH,    as    Administratrix    of    the 
Estate  of  Jakor  Aleksich,  deceased. 

Appellant, 

vs. 

MUTUAL    BENEFIT    HEALTH    AND    ACCI- 
DENT ASSOCIATION,  a  corporation, 

Appellee. 

ADOPTION  OF  STATEMENT  AND 
DESIGNATION  FOR  PRINTING 

To  the  Appellee  above  named,  and  to  Messrs. 
William  Myer  and  James  A.  Poore,  its  Attorneys: 

Please  Take  Notice  that  the  appellant  adopts  as 
her  points  on  appeal  the  statement  of  points  ap- 


64  Alva  Aleksich,  etc.,  vs. 

pearing  in  the  transcript  of  the  record,  and  requests 
that  the  record  be  printed  in  its  entirety.  How- 
ever, the  attention  of  the  Clerk  is  called  to  the 
fact  that  there  is  a  rule  that  no  document  be  re- 
peated in  the  printed  transcript.  The  policy  of 
insurance,  by  copy,  is  an  exhibit  to  the  complaint. 
It  is  also  an  exhibit  to  the  Answer.  Only  one  should 
be  printed.  All  of  the  Findings  and  Conclusions 
are  in  the  record  twice,  with  the  exception  of  the 
Supplemental  Finding  made  by  the  Court.  All  of 
such  Findings  are  copied  into  the  Judgment,  except 
the  Supplemental  Finding.  This  should  not  be 
duplicated. 

/s/  H.  L.  MAURY, 

/s/  A.  G.  SHONE, 

Attorneys  for  Appellant. 

Service  of  the  foregoing  document  admitted,  and 
copy  received,  and  we  agree  that  the  policy  of 
insurance  should  not  be  printed  twice,  and  that  it 
is  sufficient  to  print  the  Findings  and  Conclusions, 
as  found  in  the  Judgment,  only  once,  and  that  the 
Supplemental  Finding  made  by  the  Court  be 
printed. 

Dated  October  31,  1946. 

/s/  JAMES  A.  POORE, 
/s/  WILLIAM  MEYER, 

Attorneys  for  Appellee. 

[Endorsed] :     Filed  Nov.  4,  1946. 
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No.  11,457 


Circuit  Court  of  Appeals 


Jfor  tije  ^inttj  Circuit 


ALVA  ALEKSICH,  as  Administratrix 
of  the  Estate  of  Jakor  Aleksich,  deceased, 

Appellant, 
vs. 

MUTUAL    BENEFIT    HEALTH    AND 
ACCIDENT  ASSOCIATION,  a  corpo- 
ration. 

Appellee. 


BRIEF  OF  APPELLANT 


The  complaint,  2  R.,  is  on  an  insurance  policy.  The 
jurisdiction  in  the  District  Court  arose  from  diverse 
citizenship,  the  plaintiff  being  a  resident  and  citizen  of 
the  State  of  Montana;  the  defendant  being  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of 
Nebraska.  The  amount  involved  is  $24,374.91,  as  claimed 
in  the  third  paragraph  of  the  complaint.  A  sketch  of  the 
cause  of  action  is: 


The  plaintiff  is  the  administratrix  of  the  estate  of 
Jakor  Aleksich,  who  died  November  25,  1944.  The  plain- 
tiff was  appointed  January  14,  1946. 

On  October  6,  1943,  in  Silver  Bow  County,  Montana, 
defendant,  for  a  consideration  in  money  paid  to  it  by 
Jakor  Aleksich,  executed  a  written  contract  of  insurance, 
and  said  policy  was  kept  in  force  by  quarterly  payments 
until  Jakor  Aleksich  was  totally  injured.  These  facts 
are  admitted  in  the  answer,  21  R.  A  copy  of  the  policy 
is  annexed  to  the  complaint.  The  original  policy  is  an 
exhibit  certified  to  this   Court. 

It  is  further  alleged  that  the  defendant  insured  Jakor 
Aleksich  against  all  loss  of  time  commencing  while  said 
policy  was  in  force,  resulting  directly  and  independently 
of  all  other  causes  from  bodily  injuries  during  any  term 
of  this  policy  through  purely  accidental  means.  There 
were  no  limitations  in  the  said  policy  contained  on  in- 
demnity for  total  loss  of  time  commencing  while  the 
policy  was  in  force,  and  it  recited  "This  policy  includes 
the  endorsements  and  attached  papers,  if  any,  and  con- 
tains the  entire  contract  of  insurance."  That  there  was 
endorsed  on  the  said  policy  when  delivered  to  Jakor  Alek- 
sich these  words,  punctuated  as  follows: 

"This  policy  provides  benefits  for  loss  of  limb, 
sight  or  time,  by  accidental  means,  or  loss  of  time 
by  sickness  as  herein  provided."    4  R. 

Proceeding,  it  is  alleged  that  on  November  25,  1944, 
the  insured,  Jakor  Aleksich,  was  severely  injured  in  body 
in  the  Anselmo  mine  in   Silver   Bow   County,   Montana, 


in  the  United  States  of  America,  while  the  said  policy 
was  in  force.  That  said  injuries  were  so  severe  as  to 
completely,  and  for  all  times  thereafter,  destroy  Jakor 
Aleksich's  ability  to  put  his  time,  which  he  would  have 
had  but  for  such  injuries,  to  any  valuable  use,  or  to  there- 
in earn  any  money.  That  Jakor  Aleksich  survived  the 
said  injuries  an  appreciable  length  of  time,  to-wit:  More 
than  one  hour,  and  during  such  hour  he  owned  a  cause 
of  action  against  the  defendant  for  total  loss  of  his  time 
that  he  would  have  had,  and  could  have  put  to  valuable 
work  but  for  such  injuries,  and  during  such  time  of  his 
survival  of  said  injuries  he  did  not  commence  any  action 
or  suit  to  enforce  action  of  collection  of  said  cause  of 
action.  That  under  the  law  of  Montana,  wherein  said 
contract  was  executed,  such  cause  of  action  survived  to 
this  administratrix,  and  is  now  being  prosecuted.  Also, 
that  no  payment  has  been  made. 

It  is  also  alleged  that  he  was  56  years,  4  months  and 
28  days  old;  that  before  the  total  permanent  injury,  he 
was  of  robust  health,  earning  $7.75  per  day,  services  in 
demand,  expectancy  of  16>^  years;  annual  earnings, 
$2,015,  and  that  he  could,  and  would  have  earned  $24,- 
374.91  had  he  not  lost  his  time;  that  notice  was  given, 
etc. 

In  the  answer  of  the  defendant,  found  21  R.,  the 
following  admissions  seem  enough  to  reduce  the  conten- 
tions to  two  points  of  law.  Admits  that  the  said  policy 
recited:  "This  policy  includes  endorsements  and  attached 
papers,  if  any,  and  contains  the  entire  contract  of  insur- 
ance." 


Admits  that  there  was  endorsed  on  said  policy  when 
delivered  to  Jakor  Aleksich,  these  words :  ''Beware.  Your 
policy  with  us  is  the  best  insurance  you  can  buy." 

Admits  that  there  was  endorsed  on  said  policy  when 
delivered,  the  following  words,  punctuated  as  follows: 
"This  policy  provides  benefits  for  loss  of  limb,  sight  or 
time,  by  accidental  means,  or  loss  of  time  by  sickness 
as  herein  provided." 

Answering  the  allegations  of  paragraph  7,  admits  that 
on  or  about  November  25,  1944,  the  insured,  Jakor  Alek- 
sich, was  severely  injured  in  body  in  the  Anselmo  mine, 
in  Silver  Bow  County,  Montana,  in  the  United  States  of 
America,  while  said  policy  was  in  force.  Admits  that 
said  injuries  were  so  severe  as  to  completely,  and  for  all 
time  thereafter,  destroy  Jakor  Aleksich's  ability  to  put 
his  time,  which  he  would  have  had  but  for  such  injuries, 
to  any  valuable  use,  or  to  earn  any  money.  Admits  that 
said  Jakor  Aleksich  survived  said  injuries  for  an  appre- 
ciable length  of  time,  to-wit:  About  one  hour  h^  *  *_ 
22  and  23  R. 

The  notice  to  the  Company  of  loss  is  admitted.    25  R. 

The  action  was  tried  to  the  court  sitting  without  a 
jury.  The  court  made  Findings  of  Fact  and  Conclusions 
of  Law.  These  are  copied  into  the  judgment,  and  are 
not  elsewhere  repeated  in  the  record.  The  court  also 
rendered  an  opinion.  The  opinion  is  found  30  R.  The 
judgment  dismissing  the  complaint,  and  for  costs,  is 
found  37  R.  Notice  of  appeal,  41  R.  Bond  on  appeal, 
42  R.    The  statement  of  points  on  appeal,  44  R. 


The  statement  of  points  on  appeal  is  verbatim  as  fol- 
lows : 

STATEMENT  OF  POINTS  ON  APPEAL 

(a)  The  law  of  Montana  is  not,  and  the  decision  of 
the  Montana  Supreme  Court  cited  in  the  findings  as 
binding  on  the  trial  court,  is  not,  to  the  effect  that  the 
plaintiff  administratrix  could  not  recover  for  time  lost 
through  accidental  means  by  assured,  when  the  cause 
of  the  entire  loss  of  future  time  occurred  before  death, 
though  part  of  the  time  actually  lost  was  to  run  after 
death  intervened. 

(b)  No  prior  adjudication  was  claimed  in  the  answer; 
a  judgment  against  a  person  is  not  binding  against  a 
personal  representative  though  it  chance  that  the  repre- 
sentative appointed  be  the  same  person. 

(c)  When  a  contract  is  integrated  (nor  any  mistake, 
fraud,  undue  influence  claimed),  the  contract  means,  and 
must  be  enforced  for  its  legal  meaning.  The  expectations 
of  either  party  as  to  Vv^hat  rights  it  confers,  or  what  duties 
it  enjoins,  must  be  disappointed  if  outside  of  the  legal 
meaning. 

(d)  The  policy  here  insured  Jakor  against  loss  of  time 
caused  by  accidental  means.  Under  Montana  statute  it 
was  an  open  policy,  for  it  was  not  limited  by  any  subse- 
quent words  in  the  policy. 

(e)  The  complaint  is  not  for  loss  of  time  caused  by 
death — death  was  set  out  merely  as  a  requisite  of  the 
appointment  of  an  administratrix;  the  complaint  is   for 
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loss  of  time  caused  in  totality  before  death  an  hour  later. 
By  repeated  decisions  of  Montana  construing  a  statute 
if  an  actionable  act  causing  total  loss  occur,  and  the 
owner  of  the  cause  of  action  does  not  die  instantly,  the 
cause  of  action  is  complete,  a  representative  may  enforce 
it,  and  recover  for  effects  which  endured,  continued  after 
intervening  death  of  owner  of  the  cause  of  action. 

(f)  The  learned  trial  Judge  failed  to  distinguish  be- 
tween a  cause  of  action  for  death  existing  in  an  heir 
(beneficiary  here),  non-existent  at  common  law,  now 
given  by  statute  (Lord  Campbell's  Act)  and  a  cause  of 
action  for  damages  for  personal  injuries,  which  died  with 
the  death  of  the  owner  at  common  law,  but  now  in  its 
entirety  en  forcible,  and  may  be  commenced  by  a  repre- 
sentative because  of  the  Montana  statute  of  survival  of 
all  causes  of  action. 

The  judgment  should  be  reversed  for  new  trial  and 
to  assess  the  loss  of  the  assured's  time  through  accidental 
means  admitted  to  have  occurred. 


SPECIFICATION  OF  ERRORS 

1.  The  Court  erred  in  ordering  and  giving  judgment 
for  the  defendant  that  plaintiff  take  nothing. 

2.  The  Court  erred  in  holding  that  in  its  opinion  that 
because  of  the  law,  as  established  by  the  Supreme  Court 
of  Montana  in  the  case  of  Aleksich  vs.  Mutual  Benefit 
Health  and  Accident  Association,  164  Pac  (2nd),  Z72, 
it  necessarily  follows  that  the  action  must  be  dismissed. 


ARGUMENT   AND   AUTHORITIES 

Where  in  Montana  bodily  injuries  are  received  totally 
impairing  earning-  capacity,  and  the  subject  lives  an  ap- 
preciable time  thereafter,  if  another  is  responsible  be- 
cause of  negligence,  or  otherwise,  to  pay  the  loss,  there 
are  two  fields  from  which  hability  springs : 

1.  The  loss  to  the  subject  himself  survived  to  the 
personal   representative. 

2.  The  other  is  the  familiar  Lord  Campbell's  Act, 
liability  to  pay  his  heirs  and  dependents  for  their  loss  due 
to  his  death. 

We  believe  that  the  failure  to  observe  that  there  are 
two  distinct  fields  of  liability  caused  the  Court  to  err 
in  holding  that  the  law  had  been  established  by  the  Su- 
preme Court  of  Montana  in  a  previous  case  springing 
from  the  field  analogous  to  the  liability  under  Lord  Camp- 
bell's Act,  and  would  bar  the  action  in  the  present  field. 

Our  belief  that  the  Court's  ruling  is  untenable  is  based 
largely  on  the  fact  that  having  at  one  time  been  defeated 
by  a  suit  brought  on  the  same  transaction  in  one  field, 
and  on  the  merits  as  to  that  field,  we  renewed  the  litiga- 
tion in  the  other  field,  and  such  second  litigation  in  the 
other  field  was  sustained  by  the  Supreme  Court  of  Mon- 
tana. This  certainly  in  efifect  held  that  the  previous 
failure,  though  on  the  merits,  was  not  a  bar  to  the 
second  suit;  however,  if  the  judgment  of  the  District 
Court  can  be  sustained  on  any  theory  of  the  contract  and 
findings  here,  then,  of  course,  the  Court  of  Appeals  must 
affirm. 
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The  argument  will  be  addressed  to  the  proposi- 
tion that  the  decision  cannot  be  sustained  on  any  ground. 

The  insuring  clause  of  the  contract  is,  "Hereby  insures 
Jakor  Aleksich  (herein  called  the  Insured),  of  the  City 
of  Butte,  State  of  Montana,  against  loss  of  limb,  sight  or 
time,  sustained  or  commencing  while  this  policy  is  in 
force,  resulting  directly  and  independently  of  all  other 
causes,  from  bodily  injuries  sustained  during  any  term 
of  this  policy,  through  purely  accidental  means,  and 
against  loss  of  time  beginning  while  this  policy  is  in 
force  and  caused  by  disease  contracted  during  any  term 
of  this  policy,  respectively,  subject,  however,  to  all  the 
provisions  and  limitations  hereinafter  contained."   7  R.  20. 

It  was  agreed  at  the  trial,  and  we  shall  not  argue  it, 
that  this  policy  must  be  construed  by  Montana  law.  Under 
such  law,  the  provisions  "Subject,  however,  to  all  of  the 
provisions  and  limitations  hereinafter  contained,"  does 
not  modify  the  words  "Hereby  insures  against  loss  of 
*  *  *  time  sustained  while  this  policy  is  in  force,  re- 
sulting directly  and  independently  of  all  other  causes, 
from  bodily  injuries  sustained  during  the  term  of  this 
policy  through  accidental  means." 

The  insuring  paragraph  under  controlling  Montana 
decisions  must  be  cut  in  two.  The  words,  "Subject,  how- 
ever, to  all  provisions  and  limitations  hereinafter  con- 
tained," modify  only  insurance  for  "by  disease  con- 
tracted." These  words  have  no  effect  upon  liability  for 
accidental  injury,  a  remote  antecedent. 

This  is  the  law  written  in  Montana. 
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The  rule  of  the  'last  antecedent"  is  here  well  established. 

R.  M.  Cobban  Realty  Co.  v.  Chicago,  etc.  Ry.  Co., 

58  Mont.   188;  190  Pac.  988; 
State  V.  Continental  Brewing  Co.,  55  Mont.  500; 

179  Pac.  296; 
State,  ex  rel.  Hinze  v.  Moody,  71  Mont.  473;  230 

Pac.  575. 

It  is  so  well  established  that  all  lawyers,  for  many 
years,  in  passing  on  deeds,  executory  contracts,  etc.,  re- 
gard it  as  stare  decisis. 

As  to  loss  of  time  through  accident,  this  policy  is 
open  or  unvalued. 

This  claim  of  plaintiff  was  assailed  in  the  lower  court 
for  novelty.  Rejection  because  of  novelty  cannot  be 
sustained  against  a  plain  contract  of  a  class  defined  in 
statutes  of  the  state  where  the  contract  is  made. 

"A  policy  is  either  open  or  valued." 

Sec.  8115,  R.  C.  M.,  1935. 

This  is  a  familiar  statute  of  many  states.  The  text 
books  discuss  policies  as  open,  valued  or  mixed.  Parties 
can  contract  for  any  contingencies  they  desire  so  long 
as  the  contract  does  not  offend  some  law  or  good  public 
policy. 

"The  courts,  in  the  absence  of  an  attack  upon  their 
validity,  may  not  interfere  with  such  contracts  as  may 
be  entered  into  between  parties,  nor  may  they  make  new 
contracts  for  them." 

Pearce  v.   Metropolitan  Life   Ins.   Co.,   57   Mont. 
79;  186  Pac.  687. 
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A  contract  of  insurance  made  in  Montana  is  governed 
by  the  law  of  Montana. 

Capital  Finance  Corporation  v.  Metropolitan  Life       j 
Ins.  Co.,  75  Mont.  460;  243  Pac.  1061.  ^ 

Just  as  ''brevity  is  the  soul  of  wit,  and  tediousness  the        ; 
limbs  and  outward  flourishes  thereof,"  the  insuring  para- 
graph is  the  soul  of  an  insurance  policy. 

There  is  much  in  this  policy  to  warrant  a  belief  in  the 
lay  purchaser  that  something  would  be  paid  for  acci- 
dental death,  but  because  it  was  not  found  in  the  soul 
of  the  contract,  the  Montana  Supreme  Court  rejected  our 
contentions  about  these  outward  flourishes. 

Aleksich  v.  Mutual  Benefit  Health  and  Ace, 
Montana;  164  Pac.  (2nd),  372. 

This  indicated  judicial  rigor  in  our  courts  to  hold  fast 
to  the  doctrine  about  integrated  contracts  when  the 
validity  is  not  put  in  issue. 

In  such  the  legal  effect  prevails,  regardless  of  what 
either  party  believed  the  contract  would  give  or  take 
away.  Either  side  may  be  disappointed  when  it  comes 
to  an  interpretation  by  a  court. 

Restatement  of  the  Law.  Contracts  p.  311,  Subd. 
B.,  par.  230.  (Sancho  Panza  to  Don  Quixote,  "My 
Lord,  many  who  go  out  for  wool  come  back  shorn.") 

Courts  divide  as  to  enforcing  poHcies  of  insurance 
where  liability  seems  to  be  found  outside  of  the  insuring 
paragraph,  and  in  promises,  expressions,  representations 
endorsed  on  policies,  or  in  captions,  etc.   (there  are  such 
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on  the  one  in  exhibit  here).   The  Supreme  Court  and  this 
Court  enforce  such  promises. 

Mutual  Life  Ins.  Co.  v.  Hurni  Packing  Co.,  263 

U.  S.  167; 
N.  Y.  Life  Ins.  Co.  v.  Hiatt,  140  Fed.  (2nd)  763. 

(Also   formerly   Montana) ; 
Park  Saddle  Horse  Co.  v.   Royal   Indemnity  Co., 

81  Mont.  99;  261  Pac.  88. 

Has  any  court  ever  consciously  refused  to  enforce  a 
liability  found  in  the  insuring  paragraph?  When  by  law 
of  the  locus,  it  is  unmodified,  unlimited,  or  open?  We 
think  such  a  decision  would  be  a  novelty  too  bizarre  to 
persuade  others  as  a  precedent. 

The  opinion  of  the  learned  trial  judge  erroneously 
imputes  that  to  the  Montana  Supreme  Court.  But  a  care- 
ful reading  of  the  opinion  convinces  otherwise  in  Alek- 
sich  V.  Mutual  Benefit,  etc.  164  Pac.  (2nd)  372.  Quoting: 
'Tt  is  apparent  that  the  insuring  clause  does  not  insure 
against  death,  nor  does  the  insurer  thereby  agree  to  pay 
any  indemnity  or  benefit  by  reason  of  the  death  of  the 
insured.  Therein  the  contingencies  insured  against  are 
limited  to  loss  of  limb,  sight  or  time  resulting  from  acci- 
dent or  sickness.    (Our  Italics.) 

Because  the  Montana  Court  refused  recovery  for 
death  because  it  was  not  in  the  insuring  clause,  is  not  good 
ground  for  holding  that  it  foreclosed  recovery  for  "loss 
of  time"  due  to  accident  which  is  in  the  insuring  clause. 

This  complaint  is  for  loss  of  time  caused  hy  the  injuries. 
The  answer  ''Admits  that  said  injuries  were  so  severe  as 
to  completely,  and  for  all  time  thereafter,  destroy  Jakor 
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Aleksich's  ability  to  put  his  time,  which  he  would  have 
had  but  for  such  injuries,  to  any  valuable  use,  or  to  earn 
any  money."    23  R.  8. 

Then  follows  an  admission  which  puts  this  case  in  the 
first  field  of  liability  and  on  which  finding  V. — 38  R. 
and  supplemental  finding  VIII. — 34  R.,  are  based.  "Ad- 
mits that  Jakor  Aleksich  survived  said  injuries  for  an 
appreciable  length  of  time,  to-wit:    About  one  hour." 

The  policy  being  open,  unvalued,  it  would  seem  that  the 
Court  would  be  concerned  only  to  determine  what  in  law 
"loss  of  time"  means,  and  if  it  is  found  that  it  means 
loss  of  earning  capacity,  then  whether  under  Montana 
law,  recovery  for  such  may  be  obtained  by  an  adminis- 
trator, on  a  survived  cause  of  action,  though  death  inter- 
vened quickly,  and  such  death  was  also  caused  by  the 
injuries. 

The  occurrence  of  the  greater  loss  to  the  injured  for 
which  the  insurer  did  not  agree  to  pay,  does  not  absolve 
the  insurer  from  payment  of  the  lesser  loss  for  which 
the  insurer  did  agree  to  pay — in  full  measure.  Suppose 
Aleksich  had  a  horse  of  an  expectancy  of  16.5  years  of 
robust  health,  hired  on  contract  for  a  year  at  $3  the  day. 
The  defendant  insures  Aleksich  against  loss  of  time  of 
the  horse  resulting  from  bodily  injuries  sustained  through 
purely  accidental  means.  The  horse  is  so  injured  under 
the  causes  fixed  that  his  time  thereafter  is  valueless — but 
about  one  hour  thereafter  he  also  dies  of  the  injuries. 
Would  the  recovery  be  what  a  jury  or  judge  would  find 
the  earning  capacity  of  the  horse  to  be  for  a  reasonable 
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expectancy,  or  would  the  insurer  be  heard  to  say,  "While 
the  horse  was  injured,  under  the  condition  insured  against, 
so  severely  that  his  time  thereafter  was  inevitably  value- 
less— yet  he  also  died  in  one  hour  of  the  injuries;  we  did 
not  insure  against  death  or  time  loss  due  also  to  death — 
we  are  not  liable  at  all,  or  if  for  anything,  only  for  the 
one  hour's  time. 

("The  years  fly  swiftly  by,  Lorena.")  I  posed  this 
question  to  the  Montana  Supreme  Court  in  1910  under  a 
special  statute  of  survival  of  a  cause  of  action. 

Beeler  v.  Butte  &  London  Co.,  41  Mont.  465;  110 
Pac.  528. 

It  was  answered  that  the  heirs,  who,  under  that  statute, 
could  prosecute  the  intestate's  cause  of  action,  could  re- 
cover for  loss  of  future  capacity  to  earn  money.  "Un- 
questionably, his  right  of  action  included  damages  *  *  * 
and  for  his  diminished  and  lost  earning  capacity  for  the 
period  of  his  natural  expectancy."  Beeler  died  in  a  few 
minutes.    Verdict,  $15,000. 

Again  I  posed  the  same  question  in  1912  under  our 
general  statute  of  survival  of  all  causes  of  action  in: 

Melzner,   Adm.   v.   Northern   Pacific   Ry.   Co.,   46 
Mont.  162;  127  Pac.  146. 

Haddox,  the  injured  boy,  lived  an  appreciable,  but 
very  short  time  (minute  or  two).  The  question  was,  as 
to  damages,  answered  by  the  Montana  Supreme  Court 
by  quoting  from  a  Pennsylvania  case. 
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"It  logically  follows  that  the  damages  recoverable 
by  her  personal  representative  should  be  the  same 
as  she  could  have  recovered  had  death  not  ensued. 
Included  therein  are  damages  for  pain  and  suffer- 
ing up  to  the  time  of  her  death  and  diminution  of 
earning  power  during  a  period  of  life  which  she 
would  probably  have  lived  had  the  accident  not  hap- 
pened."  Affirmed  for  $14,000. 

This  leading  case  has  been  often  followed  in  Montana. 

Autio  V.   Miller,   92   Mont.    150;    11    Pac.    (2nd) 
1039. 

In  fact,  this  Court  has  followed  it. 

Swift  &  Co.  V.  Daly's  Adm'x.,  44  Fed.  (2nd)  40, 
(verdict  for  $5,000.) 

Though  the  point  was  not  there  raised  because  too  well 
settled. 

The  statute  on  which  these  cases  are  based  has  not 
been  repealed.  (To  save  space,  we  ask  opposing  counsel 
to  answer.) 

"Loss  of  Time"  is  loss  of  earning  capacity. 

The  popular  and  technical  legal  meaning  correspond. 

Galveston  H.  &  S.  Ry.  Co.  v.  Eubanks  (Tex.  Civ. 
App.)  42  S.  W,   (2nd)  475. 

"The  rule  is  well  settled  that  in  the  case  of  a  pro- 
fessional man,  the  proper  measure  of  damages  for 
loss  of  time  is  the  amount  he  would  have  earned  by 
the  practice  of  his  profession." 

Burlington  Transp.  Co.  v.  Josephson,  153  Fed.  2nd, 
372.    Citing  text  book. 
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There  is  no  doubt  but  that  insurance  against  loss  of 

time  means  insurance  against  any  and  all  loss  of  time. 

If  there  were  doubt  it  is  resolved  by  the  Supreme  Court 

in 

Mutual  Life  Ins.  Co.  v.  Hurni  Packing  Co.,  263 
U.  S.  167,  and 

"If  the  Company,  by  the  use  of  the  expression  in 
the  policy,  leaves  it  a  matter  of  doubt  as  to  the  true 
construction  to  be  given  the  language,  the  Court 
should  lean  against  the  construction  that  would  limit 
the  liability." 

London  Assurance  Co.  v.  Companhia,  etc.,  167  U. 

S.  149,  p.  159; 
John  Hessler,  Adm.  v.  Federal  Casualty  Co.  (Ind.) 

129  N.  E.  325; 

American  Liability  Co.  v.  Bowman,  114  N.  E.  992; 
Canton  Ins.  Office,  Ltd.  v.  Woodside,  et  ux.  (CCA 
9th)  90  Fed.  301. 

The  rule  of  the  last  antecedent  is  not  confined  to  Mon- 
tana. 

Vickers  v.  Electozone  C.  Co.  (N.  J.),  52  Atl.  467 
wherein  is  cited  Parsons  on  Contracts,  Clark 
on  Contracts,   Story  on   Contracts. 

Passing  from  argument  on  what  we  submit  is  an  abso- 
lute liability  flowing  from  the  insuring  clause,  there  are 
other  features  of  this  document  confirming  our  view  and 
on  which  the  courts  now  base  liability,  and  the  same 
measure  of  liability  as  springs  from  the  soul  of  the  policy 
in  exhibit. 

The  tradition  is  unfounded  "that  punctuation  is  no 
part  of  a  contract." 
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Tidal  Oil  Co.  V.  Roelfs  (Okla.),  187  Pac.  486; 
Joy  V.  St.  Louis,  etc.,  138  U.  S.  at  p.  31. 

Looking  at  the  caption  in  bold  type  (punctuated  as 
we  now  do)  "This  policy  provides  benefits  for  loss  of 
limb,  sight  or  time,  by  accidental  means,  or  loss  of  time 
by  sickness  as  herein  provided."  Regardless  of  the  rule 
of  the  last  antecedent,  without  any  comma  after  "sick- 
ness" "as  herein  provided"  grammatically  does  not  modify 
"loss  of  time  by  accidental  means." 

Above  these  words  in  larger  type  appear : 

PERFECT  INCOME  POLICY. 

Now  the  perfect  income  policy  for  this  working  man 
would  insure  him  and  his  estate  against  loss  of  time,  i.  e., 
earning  capacity,  due  to  accidental  means.  This  Court 
has  said  that  it  is  not  enough  to  point  the  admonitory 
finger  at  such  as,  for  gain,  thus  snare  the  unwary. 

Insurance  is  now  of  Interstate  Commerce.  They  say 
this  is  a  "Standard  Policy."  If  so,  the  snare  is  set  in 
every  state. 

Omit  the  words  "Perfect  Income  Policy,"  the  same 
snare  is  set  (for  cultured  men  who  know  grammar  and 
correct  punctuation),  as  an  endorsement  on  the  back  of 
the  policy. 

The  answer  admits  that  there  was  a  rider  pasted  on  the 
policy  when  it  was  delivered,  as  follows: 

"BEWARE, 

Your  policy  with  us  is  the  best  insurance  you  can  buy." 


17 

This  Court  knov.s  that  for  a  century  there  could  and 
can  be  bought  by  any  man,  without  medical  examination, 
and  regardless  of  occupation,  an  annuity  for  life  equal  to 
the  earning"  power  here. 

Well  did  Mr.  Justice  Brandeis  say  in  an  essay  30  years 
ago,  "The  life  insurance  reserves  are  a  menace  to  Ameri- 
can Economy." 

The  Montana  Supreme  Court  has  not  spoken  on  the 
phases  of  liability  presented  here. 

There  is  no  prior  adjudication  pled  in  the  answer. 

A  final  judgment  in  one  of  the  fields  from  which 
liability  in  this  state  springs,  has  no  bearing  under  our 
law  as  to  liability  in  the  other  field.  We  speak  with  the 
assurance   of  having  made   a   laboratory   experiment. 

The  writer  prosecuted  and  lost  on  the  merits,  the  case 
of  Haddox  v.  Northern  Pacific  Ry.  Co.,  43  Mont.  8;  113 
Pac.   119. 

We  then,  after  the  appointment  of  an  administrator, 
brought  suit  on  the  same  transaction  in  the  other  field, 
and  recovered  on  the  merits,  a  final  judgment  for  $14,000 
in  the  Supreme  Court  of  Montana. 

Melzner  as  administrator  v.  Northern  Pacific  Ry. 
Co.,  46  Mont.  167;  127  Pac.  146. 

In  the  Court's  o]-)inion  in  the  prior  suit  on  this  policy 
for  the  beneficiary  for  death  of  the  insured  (in  one  field), 
there  is  no  language  denying  liability  in  the  other  field. 

No  argument  or  citation  of  authority  was  made  to  the 
Court  concerning  liability  arising  in  the  other   field.    If 
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the   Court   had   expressed   itself   about    such    liability,    it 
could  not  shine  above  the  twilight  of  obiter  dictum. 

"An  obiter  dictum  is  a  gratuitous  opinion,  an 
individual  impertinence  which,  whether  it  be  wise 
or  foolish,  right  or  wrong,  bindeth  none — not  even 
the  lips  that  utter  it." 

This  was  said  of  its  own  obiter  dictum. 

Empire   Theater   Co.   v.    Cloke,    53    Mont.    183   at 
p.  191;  163  Pac.  107; 

U.  S.  ex  rel.  Johnston  v.  Clark  County,  96  U.  S. 
211. 

Milando  v.  Perrone,  C.  C.  A.  2nd;  157  Fed.  2nd 
1002. 

The  Montana  Court  does  say: 

"We  are  convinced  that  the  intention  of  the  parties 
to  the  contract  was  that  the  only  indemnity  contem- 
plated was  for  loss  of  limb,  sight  or  time,  and  that 
such  is  the  meaning  of  the  contract  as  therein  ex- 
pressed."   (Italics  ours.) 

The  administratrix  is  now  suing  for  Jakor  Aleksich's 
loss  of  time  due  to  the  accident  and  the  total  permanent 
injuries  sustained  thereby — his  death  is  basis  of  her  ap- 
pointment— not  the  basis  of  the  liability. 

Again  the  Court  says: 

"It  is  thus  apparent  that  even  though  the  policy 
should  be  considered  broad  enough  to  include  in- 
demnity for  loss  of  time  resulting  from  death,  the 
only  possible  cause  of  action,  under  the  circumstances, 
would  be  in  favor  of  the  estate  of  the  insured." 


19 

The  opinion  speaks  several  times  of  loss  of  time  due  to 
death.  It  nowhere  asserts  absence  of  liability  to  indem- 
nity for  loss  of  time  caused  by  accidental  injuries. 

"The  doctrine  of  res  judicata  is  not  available  as 
a  bar  to  a  subsequent  action  if  the  judgment  in  the 
former  action  was  rendered  because  of  a  misconcep- 
tion of  the  remedy  available,  or  of  the  proper  form 
of  proceeding.  In  such  situation,  the  plaintiff  is 
entitled  to  bring  the  proper  proceeding  to  enforce 
his  cause  of  action." 

30  Am.  Jur.  210. 

'The  general  rule  is  that  a  judgment  rendered  be- 
cause of  defect  of  parties,  does  not  operate  to  bar 
a  subsequent  action.  This  rule  prevails  whether  the 
judgment  is  based  upon  a  want  of  parties,  a  mis- 
joinder of  parties,  a  temporary  disabihty  of  the 
plaintiff  to  sue,  or  a  mistake  of  the  plaintiff  as  to 
the  character  or  capacity  in  which  he  brings  suit." 

30  Am.  Jur.  211. 

Being  less  bashful  than  the  farm  boy  at  the 
carnival,  I  freely  confess  that  in  suing  for  the  beneficiary 
for  death  benefits,  I  did  not  guess  correctly  which  shell 
the  pea  was  under.  But  I  was  lured  on  by  earnest,  cun- 
ning words  of  the  "confidence  man."  So  artful  that  one 
of  the  ablest  Judges  ever  on  our  Supreme  Bench,  Judge 
Angstman,  still  believes  that  there  was  a  pea  under  that 
shell. 

The  pohcy  recited: 

'This  policy  does  not  cover  death  *  *  *  sustained 
in  any  part  of  the  world  except  the  United  States 
and  Canada." 
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"In  event  of  accidental  death,  immediate  notice 
thereof  must  be  given  to  the  Association." 

"The  Association  shall  have  the  right  and  oppor- 
tunity *  *  *  to  make  an  autopsy  in  case  of  death 
where  it  is  not  forbidden  by  law." 

"Indemnity  for  loss  of  life  of  the  insured  is  pay- 
able to  the  beneficiary  if  surviving  the  insured,  other- 
wise to  the  estate  of  the  insured.  All  other  indem- 
nities of  this  policy  are  payable  to  the  insured." 

And  then  what  was  perhaps  the  acme  of  deceit  to  the 
insured,  as  recited  in  the  application,  he  was  put  through 
a  pantomime;  he  was  asked  to  name  and  give  address  of 
his  beneficiary — to  which  he  answered:  "Alva  Aleksich, 
Murray  Hospital." 

In  the  deathless  classic,  "The  Vicar  of  Wakefield,"  the 
Lord  of  the  Manor,  a  heartless  rake,  thought  he  was 
deceiving  the  vicar's  innocent  daughter  by  a  mock  mar- 
riage. In  the  charming  climax,  it  turned  out  that  the 
celebrant  of  the  ceremony  (though  woefully  fallen  from 
grace),  was  an  actually  licensed  Priest,  and  my  Lord 
was  married  to  the  young  lady. 

There  is  no  claim  of  mistake  of  the  defendant  in  utter- 
ing this  policy,  or  of  deceit  or  undue  influence  on  the  part 
of  the  insured  in  buying  an  article  moving  in  interstate 
commerce.  The  legal  tenor  of  the  contract  does  call  for 
more  than  the  Company  expected  to  pay,  but  for  much 
that  it  pretended  to  assure,  it  intended  to  pay  nothing. 

Men  who  formulate  with  careful  study,  contracts  so 
cunningly  worded  as  to  deceive  a  learned  judge,  and  use 
them  as  bait  to  entrap,   deserve  no  sympathy  when  the 
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actual  legal  interpretation  of  their  contracts  is  found  to 
require  a  payment  of  more  than  the  Courts  would  have 
required  if  all  parts  of  these  contracts  had  been  fair  and 
honorable. 

We  submit  that  the  judgment  should  be  reversed  with 
direction  to  assess  the  value  of  the  insured's  time  lost 
because  of  the  accidental  injury,  according  to  the  estab- 
lished law  of  Montana,  i.  e.,  his  earning  power  for  his 
expectancy,  having  regard  that  in  manual  labor,  the  ability 
to  work  decreases  with  age,  and  give  judgment  accord- 
ingly. 

Respectfully  submitted, 

LOWNDES  MAURY, 
A.  G.  SHONE, 

Attorneys  for  Appellant. 
33  Hirbour  Building, 
Butte,  Montana. 
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ALVA  ALEKSICH,  as  Administratrix  of  the 
Estate  of  Jakor  Aleksich,  Deceased, 

Appellant, 
vs. 

MUTUAL    BENEFIT    HEALTH    &    ACCL 
DENT  ASSOCIATION,  a  corporation, 

Appellee. 


BRIEF  OF  APPELLEE 


STATEMENT  OF  THE  CASE 

Alva  Aleksich  as  Administratrix  of  the  estate  of  Jakor 
Aleksich,  deceased,  brought  an  action  in  the  District 
Court  of  the  United  States  in  and  for  the  District  of 
Montana,  Butte  Division,  against  this  appellee,  alleging 
cHversity  of  citizenship  (R.  2);  that  Jakor  Aleksich  died 
as  the  result  of  accidental  injuries  about  one  hour  after 
an  accident  ( R.  5 ) ;  that  Jakor  Aleksich  owned  an  in- 
surance poHcy,  in  force  at  his  death,  insuring  him  against 
"all  loss  of  time,  commencing  while  said  policy  was  in 
force,  resulting  directly  and  independently  of  all  other 
causes  from  bodily  injuries  during  any  term  of  this 
policy  through  purely  accidental  means;"  that  the  policy 


contained  no  limitations  "on  indemnity  for  total  loss  of 
time;"  that  the  policy  was  an  ''open  policy  as  to  indemnity 
for  total  loss  of  time"  (R.  4) ;  that  there  was  due  to  the 
estate  of  Jakor  Aleksich  under  the  policy  $24,374.91 
(R.  7). 

The  defendant  denied  that  there  were  no  limitations 
in  the  policy  on  indemnity  for  loss  of  time;  denied  that 
the  policy  was  open  as  to  indemnity  for  loss  of  time 
(R.  22),  and  denied  that  the  plaintiff  was  entitled  to 
$24,374.91  or  any  other  sum  or  amount  (R.  25). 

The  matter  was  tried  before  the  court  without  a  jury, 
and  the  court  found  that  the  plaintiff  was  not  entitled  to 
any  judgment  against  the  defendant  and  ordered  the 
action  dismissed. 

Judgment  was  entered  for  the  defendant  (R,  Z7)  and 
the  plaintiff  appealed  from  the  final  judgment  within 
the  time  allowed  (R.  41-42). 

QUESTIONS  PRESENTED  ON  APPEAL 

I. 

Upon  all  of  the  record  was  the  trial  court  correct  in 
holding  as  a.  conclusion  of  law  "That  by  virtue  of  the 
terms  and  provisions  of  the  contract  introduced  in  evi- 
dence as  plaintiff's  Exhibit  1,  the  said  Jakor  Aleksich 
was  insured  only  against  such  loss  of  time  resulting  from 
bodily  injuries  causing  disability  (as)  he  sustained  after 
infliction  of  such  bodily  injuries  and  prior  to  his  death 
and  was  not  insured  against  any  loss  of  time  resulting 
from  his  death?" 


Although  the  Appellee  doubts  that  the  Appellant's  first 
Specification  of  Error  (R.  6)  conforms  with  Rule  20  (d) 
of  this  Court  (See:  United  States  v.  Cushman,  136 
Fed. — 2d — 815,-1943),  and  Appellee  believes  that  it 
raises  no  question  to  be  determined,  it  will  be  treated  in 
this  brief  as  if  it  raised  the  question  as  stated  above. 

II. 

Was  the  trial  court  bound  by  the  decision  of  the  Mon- 
tana Supreme  Court  in  Aleksich  v.  Mutual  Benefit  Health 

and  Accident  Association, Mont ,   164  Pac.   (2d) 

372,  162  A.  L.  R.  263  (1945)? 


SUMMARY  OF  APPELLEE'S  ARGUMENT 

I. 

THE  DECEASED  WAS  INSURED  FOR  LOSS  OF 

TIME  ONLY  BETWEEN  TIME  OF  INJURY 

AND  DEATH 

This  is  neither  a  cause  of  action  for  death  granted  to 
an  heir  or  beneficiary  by  Lord  Campbell's  Act,  nor  a 
cause  of  action  for  damages  for  personal  injuries.  This 
is  a  suit  on  an  insurance  policy  providing  benefits  to  the 
insured  "at  the  rate  of  Forty  Dollars  for  the  first  month, 
and  at  the  rate  of  Eighty  Dollars  per  month  thereafter, 
but  not  to  exceed  twenty-four  months,"  if  such  injuries 
as  described  in  the  insuring  clause,  do  not  result  in  any 
of  the  specific  losses  mentioned  in  "Part  A"  of  the  policy, 


but  "wholly  or  continuously  disable  the  insured  for  one 
day  or  more."  The  defendant  is  not  a  tortfeasor,  but 
is  bound  by  a  contract,  which  is  governed  by  the  law  of 
contracts,  not  torts.  No  provision  of  the  contract,  nor 
any  possible  construction  of  it,  makes  provision  for  the 
benefits  which  the  plaintiff  claims. 

II. 

THE  TRIAL  COURT  WAS  BOUND  BY  THE  CON- 
STRUCTION  GIVEN  THE  POLICY  BY  THE 
MONTANA  SUPREME  COURT 

No  question  of  prior  adjudication  of  this  case  is  raised 
here.  There  is  no  question  of  res  adjudicata.  But  it  is  the 
law  of  the  United  States  since  Erie  R.  R.  Co.  v.  Tompkins, 
304  U.  S.  64,  58  S.  Ct.  817,  82  L.  Ed.  1188  (1938)  that 
the  Federal  Court  is  bound  by  the  interpretation  of  this 
contract  given  to  it  by  the  Montana  Supreme  Court,  which 
has  stated : 

"From  a  careful  consideration  of  the  entire  con- 
tract we  are  unable  to  find  any  agreement  of  in- 
demnity against,  or  promise  of  reimbursement  for 
the  death  of  the  insured,  or  for  loss  of  time  resulting 
from  death." 
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ARGUMENT 

I. 

First  Specification  of  Error 

The  Appellant  makes  much  of  the  fact  that  the  doctrine 
of  the  "last  antecedent"  is  recognized  in  Montana.  By 
aid  of  that  doctrine  she  would  have  the  insuring  clause 
of  the  policy  divided  into  two  parts  after  the  words 
"through  purely  Accidental  Means,"  and  would  have  the 
clause  "subject,  however,  to  all  the  provisions  and  limita- 
tions hereinafter  contained"  modify  and  relate  only  to 
"and  against  loss  of  time  beginning  while  this  policy  is 
in  force  and  caused  by  disease  contracted  during  any 
term  of  this  policy." 

The  appellant's  contention  ignores  important  facts. 

First,  the  construction  of  this  contract  does  not  require 
the  application  of  the  doctrine  of  the  "last  antecedent" 
since  the  intention  of  the  parties  is  clearly  expressed  by 
the  use  of  the  word  ''respectively"  appearing  immediately 
before  the  clause  "subject,  however,  to  all  the  provisions 
and  limitations  hereinafter  contained,"  and  between  it  and 
the  single  clause  which  the  appellant  would  have  the  last 
clause  modify.  The  word  "respectively"  calls  attention 
to  and  refers  back  to  the  first  clause  of  the  sentence  also, 
concerning  loss  of  limb,  sight  or  time.  The  contention  of 
the  appellant  gives  no  meaning  whatever  to  the  word 
"respectively,"  but  its  presence  in  the  sentence,  and  the 
only  meaning  it  can  be  given  are  direct  refutations  of  the 
appellant's  theory. 


Funk  &  Wagnall's   New   Standard   Dictionary   defines 

"respective^''  as  follows: 

"As  singly  or  severally  considered;   singly  in  the 
order  designated — ." 

jMartien  v.  Porter,  State  Auditor,  et  al.,  68  Mont. 
450,  479;  219  Pac.  817,  829  (1923). 

It  must,  to  be  given  an}^  meaning  at  all,  refer  to  more 
than  one  thing,  and  could  properly  refer  only  to  the  total 
group  of  losses  enumerated. 

The  doctrine  of  the  "last  antecedent"  is  a  rule  of  con- 
struction, and,  as  such,  is  to  be  used  only  where  a  docu- 
ment is  ambiguous  and  in  need  of  interpretation. 

Ulmen  v.  National  Suretv  Co.  of  New  York,  3  F. 

Supp.  348  (D.  C.  Mont.  1933); 
Dick    V.    King,    72>    ^lont.    456;    236    Pac.    1093 

(1925); 
Brown  v.  Homestake  Exploration  Corporation,  98 

Mont.  305;  39  Pac.  (2d)   168  (1934). 

There  is  no  ambiguity  about  the  insuring  clause  of  the 
contract  here  involved.  The  word  "respectively"  empha- 
sizes the  fact  that  the  last  clause  modifies  both  of  those 
preceding  it  and  not  merely  the  latter  one.  In  addition, 
the  sentence  is  properly  punctuated  to  indicate  a  reference 
to  both  prior  clauses,  even  without  consideration  of  the 
word  "respectively."  A  restrictive  clause  must  be  set  off 
by  a  comma,  when  it  refers  to  several  antecedents  which 
are  themselves  separated  by  a  comma. 

Tidal  Oil  Co.  V.  Roelfs,  77  Okl.  183;  187  Pac.  486, 

487   (1920); 
St.   Louis-San  Francisco   Rv.   Co.   v.   Bengal,    145 

Okl.  124;  292  Pac.  52,'  53  (1930). 


As  the  proper  grammatical  meaning,  both  as  it  is 
punctuated,  and  as  emphasized  by  the  word  "respectively," 
is  unambiguous,  there  is  no  need  for  construction,  and 
the  doctrine  of  the  "last  antecedent"  has  no  application. 

Application  of  the  appellant's  contention  would  lead  her 
to  consider  not  only  the  loss  of  time  by  reason  of  acci- 
dent, but  also  loss  of  limb  and  loss  of  sight  to  be  un- 
limited, as  they  are  not  in  the  clause  to  which  the  appel- 
lant says  the  qualifying  clause  applies.  Using  that  reason- 
ing, all  of  the  provisions  of  the  policy  beginning  with  the 
bold  typed  heading  "ACCIDENT  INDEMNITIES"  and 
continuing  through  "Part  A"  covering  specific  losses  of 
limb  or  sight;  Part  "B,"  covering  this  case,  and  parts 
"C,"  "D"  and  "E"  must  be  considered  as  no  part  of  the 
policy  and  of  no  effect. 

"The  whole  of  a  contract  is  to  be  taken  together, 
so  as  to  give  effect  to  every  part,  if  reasonably  prac- 
ticable, each  clause  helping  to  interpret  the  other." 

R.  C.  M.  (1935)  Section  7532. 

Secondly,  the  doctrine  of  the  last  antecedent  is  not  an 
arbitrary  rule  of  law  providing  that  relative  and  qualify- 
ing words,  phrases  and  clauses  are  never  to  be  applied 
to  any  but  the  word  or  phrase  immediately  preceding  it. 
The  true  statement  of  the  doctrine  as  set  forth  in  State  v. 
Centennial  Brewing  Co.,  55  Alont.  500,  513;  179  Pac. 
296,  299  (1919),  cited  by  the  appellant,  is  as  follows: 

"By  what  is  known  as  the  doctrine  of  the  'last 
antecedent,'  relative  and  qualifying  words,  phrases 
and  clauses  are  to  be  applied  to  the  words  or  phrase 
immediately  preceding  and  are  not  to  be  construed  as 
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extending  to  or  including  others  more  remote,  unless 
such  extension  is  clearly  required  by  a  consideration 
of  the  entire  act."    (Italics  supplied.) 

Such  extension  is  required  here  by  use  of  the  word 
''respectively/'  by  the  punctuation,  and  also  by  the  tenor 
of  the  whole  instrument. 

Predicating  her  reasoning  on  the  elimination  of  the 
word  "respectively"  and  a  misuse  of  the  doctrine  of  the 
''last  antecedent,"  the  appellant  contends  that  the  policy 
is  an  "open  policy"  as  to  indemnity  for  loss  of  time  caused 
by  accident. 

The  appellant  does  not  cite  R.  C.  M.  (1935)  Section 
8116,  which  defines  an  "open  policy"  as  follows: 

"An  open  policy  is  one  in  which  the  value  of  the 
thing  insured  is  not  agreed  upon,  but  is  left  to  be 
ascertained  in  case  of  loss."    (Italics  supplied.) 

The  statute  by  its  wording  shows  that  insurance  of 
persons  is  not  contemplated.  This  policy  covers  a  person, 
not  a  thing. 

It  is  to  be  noted  that  the  appellant  has  cited  no  case 
involving  an  "open  policy."  The  appellee  has  searched 
diligently  but  has  been  unable  to  fmd  any  case  or  text 
which  refers,  to  an  "open  pohcy"  except  where  the  poHcy 
involves  insurance  of  property  rather  than  the  insurance 
of  persons.  It  is  a  fair  inference  that  when  neither  party 
is  able  to  find  such  a  case  or  text  that  none  exists. 

In  view  of  the  fact  that  this  definitely  is  not  an  "open 
policy"  none  of  the  cases  cited  by  the  appellant,  referring 
to  the  measure  of  damages  in  tort  actions,  are  applicable 
to  this  case. 
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The  appellant  refers  in  her  brief  (pages  7,  13  and  14) 
to  distinctions  between  a  statute  giving  the  legal  repre- 
sentative of  a  deceased  person  a  right  to  prosecute  a 
cause  of  action  which  the  deceased  possessed  before  death, 
and  a  statute  specifying  that  the  heir  of  a  deceased  person 
is  the  proper  party  to  prosecute  an  action  for  his  wrong- 
ful death.  These  statutes  are  not  cited  by  the  appellant, 
and  the  appellee  believes  they  are  irrelevant  to  this  case. 
It  is  the  position  of  the  appellee  that  the  insured  owned 
no  cause  of  action  against  this  defendant  at  the  time  of 
his  death,  not  that  the  plaintiff  is  not  the  proper  party 
to  bring  an  action  if  one  had  existed. 

The  appellant  has  intimated  in  her  brief  that  there  is 
a  distinction  to  be  made  in  this  case  between  loss  of  time 
by  reason  of  death  and  loss  of  time  by  reason  of  accident. 
We  will  show  hereinafter  that  the  Montana  Supreme 
Court  has  considered  and  construed  this  contract  fully, 
and,  because  it  is  an  accident  policy,  and  because  the 
matter  of  loss  of  time  is  specifically  confined  by  the  con- 
tract to  loss  by  accidental  means,  the  Supreme  Court  of 
Montana  has  covered  that  matter,  and  must  have  con- 
sidered it  to  make  any  construction  of  the  policy.  In  ad- 
dition, there  is  no  merit  to  the  attempted  distinction.  Con- 
tentions of  this  type  have  been  made  before  in  the  history 
of  American  law,  but  not  many  of  them.  It  is  to  be  noted 
that  the  appellant  has  cited  no  case  sustaining  her  theory. 

In  Rosenberry  v.  Fidelity  &  Casualty  Co.  of  New  York, 
43  N.  E.  317  (1896),  the  plaintiff",  as  administratrix, 
brought  action  to  recover  the  weekly  indemnity  provided  in 
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the  policy  although  the  insured  died  within  twenty- four        1 
hours  of  his  injury.    The  plaintiff's  theory  was  that 

"the  estate  of  said  Rosenberry  is  entitled  to  recover 
indemnity  for  the  loss  of  his  services  for  a  period  not 
exceeding  52  weeks,  amounting  to  $260,  the  same 
as  the  decedent  would  have  been  entitled  to  recover 
had  he  lived  and  continued  to  be  totally  disabled  from 
said  injuries  for  that  period." 

The  court  in  that  case  said,  at  page  319: 

"If  we  should  concede  that  when  the  decedent  was 
killed  he  was  totally  'disabled,'  and  was  consequently 
prevented  from  following  his  usual  occupation,  the 
consequences  claimed  by  counsel  do  not,  by  any  means, 
necessarily  follow.  If  the  death  of  Jesse  Rosenberry 
can  be  said  to  be  the  fulfillment  of  the  letter  of  the 
contract,  it  is  far  from  being  within  its  spirit  and 
meaning.  To  give  the  contract  such  a  literal  inter- 
pretation would  be  to  lose  sight  entirely  of  the  in- 
tention of  the  parties  as  indicated  by  the  entire  scope 
of  the  instrument." 

An  attempt  to  distinguish  in  this  type  of  case  between 
loss  of  time,  or  earning  capacity,  by  reason  of  death  from 
such  loss  by  reason  of  the  injury,  is  to  attempt  a  distinc- 
tion unfounded  in  fact  or  reason.  In  each  of  the  following 
cases,  just  as  in  this  one,  an  eft'ort  was  made  to  obtain 
indemnity  for  loss  of  time  or  earning  capacity  for  a  period 
extending  after  the  death  of  the  insured.  Whether  the 
loss  is  referred  to  as  caused  by  death  or  is  referred  to 
as  caused  by  accident,  but  continuing  after  death,  makes 
no  difference,  as  the  same  reasoning  applies  in  a  deter- 
mination of  the  plaintiff's  right.    In  all  of  them  the  court 
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held  that  the  plaintiff  could  not  recover  under  a  theory 
such  as  the  appellant  presents  here. 

Dawson  v.  Accident  Ins.   Co.  of  North  America, 
48  Mo.  App.  355,  24  A.  L.  R.  211  (1889) ; 

Shaw  V.  Equit.  Mut.  Ace.  Ass'n,  5  Neb.  584,  99 
N.  W.  672  (1904); 

Hill  V.  Traveler's  Ins.  Co.,  146  Iowa  133,  124  N. 
W.  898,  (1910); 

Paul  V.  Fidehty  &  Casualty  Co.  of  N.  Y.,  34  S.  W. 
(2d)  978  (Mo.  1931). 

The  futility  of  attempting  such  a  distinction  is  exempli- 
fied by  the  second  conclusion  of  law  of  the  trial  court  in 
this  case,  which,  after  the  plaintiff  had  stressed  her  con- 
tention just  as  she  has  done  upon  appeal,  worded  its  con- 
clusion as  follows : 

'' — the  said  Jakor  Aleksich  was  insured  only  against 
such  loss  of  time  resulting  from  bodily  injuries  caus- 
ing disability  (as)  he  sustained  after  infliction  of 
such  bodily  injuries  and  prior  to  his  death  and  was 
not  insured  against  any  loss  of  time  resulting  from 
his  death/'    (R.  40)    (Italics  supplied.) 

It  is  apparent  that  the  court  could  have  used  the  words 
''continuing  after  his  death"  in  place  of  the  words  "re- 
sulting from  his  death,"  and  that  such  would  have  been 
more  in  keeping  with  the  phraseology  preferred  by  the 
appellant.  But  it  is  also  apparent  that  they  mean  the  same 
thing,  and,  the  court  having  found  the  insured  was  cov- 
ered for  loss  of  time  prior  to  his  death  only,  it  is  unim- 
portant whether  the  loss  of  time  after  death  be  referred 
to  as  "resulting  from  death"  or  "continuing  after  death." 
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Some  effort  is  made  by  the  appellant  to  predicate  liabil- 
ity upon  the  caption  appearing  on  the  face  of  the  policy 
and  upon  the  back.  The  only  cases  cited  by  the  appellant 
in  regard  to  this  matter  are  found  at  page  11  of  her 
brief.  The  facts  in  each  case  are  entirely  different  from 
those  here  in  question.  The  case  of  N.  Y.  Life  Ins.  Co. 
V.  Hiatt,  140  Fed.  (2d)  752,  which  involved  an  endorse- 
ment on  a  policy,  announced  the  principle  that  attention 
should  be  directed  by  the  insurer  to  any  provisions  qualify- 
ing any  statement  in  an  endorsement  calculated  to  catch 
attention.  That  principle  is  complied  with  in  this  case. 
It  is  also  to  be  noted  that  the  reverse  of  the  court's 
reasoning  in  the  Hiatt  case,  as  to  the  thoughts  which  the 
insured  might  have  had,  is  exemplified  by  the  plaintiff's 
theory  in  this  case.  The  average  individual  pays  slight 
attention  to  the  rules  of  punctuation,  and  it  is  doubtful 
that  the  lack  of  a  comma  in  the  heading  of  an  insurance 
policy  would  so  impress  the  insured  that  he  would  think 
immediately  of  the  rule  of  the  "last  antecedent"  and  come 
to  the  conclusion  that  the  policy  was  an  "open  policy" 
with  regard  to  everything  except  loss  of  time  by  sickness. 
The  Hiatt  case  was  also  predicated  upon  the  principle 
that  where  a  contract  is  partly  written  and  partly  printed, 
the  writing  controls,  and  that  the  rule  embraces  the  use 
of  a  rubber  stamp  in  lieu  of  writing.  No  such  set  of 
facts  exists  in  this  case.  The  other  two  cases,  cited  at 
page  eleven  of  the  appellant's  brief,  are  not  relevant  to 
any  issue  in  this  case. 

The  wording  of  the  caption  is  a  short,  very  general 
statement  of  the  scope  of  the  policy.    To  ascertain  the 
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contract  made  by  the  parties,  anyone  would  naturally 
look  to  the  provisions  following  and  not  merely  at  the 
caption.  The  specific  clause  stating  the  terms  of  the 
agreement  appears  directly  below  the  caption  in  good- 
sized,  legible  type  and  clearly  expresses  the  true  agree- 
ment of  the  parties  in  plain,  unambiguous,  properly 
punctuated  language. 

The  appellant  attempts  to  enlarge  this  contract  from 
one  paying  a  maximum  of  twenty- four  months  indemnity 
as  provided  in  part  "B,"  amounting  to  $1,880.00,  and  for 
which  Jakor  Aleksich  paid  $21.50  the  first  quarter  and 
$16.50  each  quarter  thereafter,  to  a  policy  indemnifying 
against  loss  of  life  and  paying  $24,374.91,  and  predicates 
her  reasoning  entirely  upon  punctuation  of  the  caption 
and  utter  disregard  of  words  and  clauses  of  the  contract 
which  refute  her  contention. 

In  Holmes  v.  Phenix  Ins.  Co.,  98  Fed.  240,  241 
(1899),  the  court  stated: 

''Punctuation  is  no  part  of  the  English  language. 
The  Supreme  Court  say  that  it  'is  a  most  fallible 
guide  by  which  to  interpret  a  writing.'  Ewing's 
Lessee  v.  Burnet,  11  Pet.  41,  54,  9  L.  Ed.  624.  The 
Century  Dictionary  tells  us,  what  is  common  knowl- 
edge, that  'there  is  still  much  uncertainty  and  ar- 
bitrariness in  punctuation.'  It  is  always  subordinate 
to  the  text,  and  is  never  allowed  to  control  its  mean- 
ing. The  court  will  take  the  contract  by  its  four 
corners,  and  determine  its  meaning  from  its  language, 
and,  having  ascertained  from  the  arrangement  of  its 
words  what  its  meaning  is,  will  construe  it  according- 
ly, without  regard  to  the  punctuation  marks,  or  the 
want  of  them.  The  sense  of  a  contract  is  gathered 
from  its  words  and  their  relation  to  each  other,  and, 
after  that  has  been  done,  punctuation  may  be  used 
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to  more  readily  point  out  the  division  in  the  sentences 
and  parts  of  sentences." 

The  following  authorities  indicate  that  the  intent  of 
the  parties  as  it  appears  from  the  whole  instrument  con- 
trols over  a  use  of  punctuation  which  might  lead  to  a 
construction  contrary  to  that  intent,  if  rules  of  grammar 
alone  were  considered. 

''Punctuation,  at  best  a  most  falHble  guide,  is 
always  subordinate  to  the  text  and  is  never  allowed 
to  control  its  meaning." 

Stoddart  v.  Golden,  et  al.,  179  Cal.  663;  178  Pac. 
707,  708  (1919). 

In  that  case,  an  appeal  based  solely  on  punctuation  was 
held  to  be  frivolous. 

"The  punctuation  of  a  document,  although  it  may 
aid  in  determining  the  meaning,  will  not  control  or 
change  a  meaning  which  is  plain  from  a  consideration 
of  the  whole  document  and  the  circumstances," 

13  C.  J.  Contracts,  Sec.  494,  page  535. 

"Relative  and  qualifying  words  and  phrases,  gram- 
matically and  legally,  tvhere  no  contrary  intention 
appears,  refer  solely  to  the  last  antecedent. — This 
principle  is  of  no  great  force;  it  is  only  operative 
when  there  is  nothing  in  the  statute  indicating  that 
the  relative  word  or  qualifying  provision  is  intended 
to  have  a  different  effect.  And  very  slight  indication 
of  legislative  purpose  or  a  parity  of  reason,  or  the 
natural  and  common-sense  reading  of  the  statute, 
may  overturn  it  and  give  it  a  more  comprehensive 
application."    (Italics  supplied.) 

Lewis'  Sutherland  on  Statutory  Construction  (2nd 
Ed.),  Vol.  II,  Sec.  420,  page  811. 
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As  an  application  of  these  rules  of  construction,  see 
General  Accident,  etc.,  Corp.  v.  Louisville  Home  Tele- 
phone Co.,  175  Ky.  96,  193  S.  W.  1031  (1917).  The 
clause  relied  upon  is  the  first  quotation  set  out  near  the 
middle  of  the  first  column  on  page  1032,  and,  despite 
the  absence  of  a  comma,  the  modifying  phrase  is  held 
to  modify  several  antecedents.    (See  page  1033-5.) 

See  also: 

12  Am.  Jur.   Contracts,  Sec.  256,  page  799. 
The  court  may  also  supply  punctuation  where  necessary 
to  effectuate  the  true  intent. 

See: 

Powers  V.  First  National  Bank  of  Corsicana,  138 
Tex.  604,  161  S.  W.  (2d)  273,  281  (1942) 
pertaining  to  a  will. 

In  Gordon  v.  Continental  Ins.  Co.,  182  Okl.  240;  76 
Pac.  (2d)   1055,  1057  (1938),  the  court  said: 

"Punctuation  marks  in  a  policy  may  be  resorted  to 
as  an  aid  in  construction,  but  do  not  necessarily  con- 
trol, and  cannot  change  a  meaning  which  can  plainly 
be  gathered  from  the  words  and  their  arrangement. 
1  Couch,  Ins.  Law,  Sec.  185;  13  C.  J.  535." 

See  also: 

17  C.  J.  S.  Contracts,  Sec.  306,  page  723. 

In  Sirvint  v.  Fidelity  and  Deposit  Co.,  242  App.  Div. 
187,  272  N.  Y.  S.  555  (1934),  the  policy  contained  the 
following  warranty: 

"The  assured  has  not  sustained  nor  received  in- 
demnity for  any  loss  or  damage  by  burglary,  etc." 
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The  court  held  that  if  the  assured  had  sustained  a  burg- 
lary, this  clause  was  violated,  even  though  he  had  received 
no  indemnity  therefor,  and  then  said,  at  page  557: 

"The  intention  would  perhaps  be  even  clearer  if  the 
clause  'nor  received  any  indemnity  for'  were  separated 
by  commas.  But  the  absence  of  punctuation  is  not 
fatal,  where,  even  without  punctuation  the  meaning 
is  clearly  expressed.  *  *  *  'The  words  control  the 
punctuation  marks  and  not  the  punctuation  marks  the 
words'." 

The  appellant  is  asking  this  Court  to  take  the  following 

steps:    (1)  To  create  an  ambiguity  where  none  exists;  (2) 

To  read  into  the  insuring  clause  after  the  words  "resulting 

directly  and   independently   from  all  other   causes,   from 

bodily  injuries"  the  words  "or  death."    This  may  not  be 

done. 

Bishop  V.  Morrison-Knudson  Co.,  et  al.,  64  Idaho 
806;  137  Pac.  (2d)  963,  968  (1943). 

(3)  Take  out  of  the  next  to  last  line  of  the  first  paragraph 
of  the  insuring  clause  the  word  "respectively"  and  the 
commas  found  both  before  and  after  it;  (4)  Ignore  the 
provisions  of  Part  B  and  paragraphs  1,  7,  9,  10  and  11 
of  the  standard  provisions  of  the  policy;  (5)  Write  into 
the  policy  a  provision  indemnifying  the  loss  of  time  ("by 
reason  of  death"  as  previously  written  in  by  appellant's 
counsel)  as  measured  by  the  earning  power  of  the  de- 
ceased assumed  at  an  undiminished  rate  over  the  period 
of  his  life  expectancy  and  capitalized  to  find  present 
value. 

Plaintiff's  theory  does  not  amount  to  a  construction 
of  the  contract  which  Jakor  Aleksich  had,  but  requires 
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the  making  of  a  new  contract  along  the  most  beneficial 
Hnes  plaintiff  can  imagine. 

As  well  said  by  the  Missouri  court  in  Glenn  v.  Missouri 

Ins.    Co., Mo ;    179   S.   W.    (2d)    644,   646 

(1944): 

"Courts  are  not  permitted  to  exercise  their  inven- 
tive powers  for  the  purpose  of  creating  an  ambiguity 
where  none  exists." 

The  appellant  is  asking  this  Court  to  take  no  lesser  step 
than  that. 

As  to  the  comment  on  the  advertising  label: 

"Beware,  Your  policy  with  us  is  the  best  insurance 
you  can  buy," 

if  the  court  will  examine  the  original  policy,  it  will  see 
that  there  is  nothing  in  that  statement  which  would  indi- 
cate to  any  insured  anything  except  that  was  an  adver- 
tisement by  the  insurance  agent,  which  it  shows  upon  its 
face  it  is.  Only  a  portion  of  the  sticker  was  pleaded  by  the 
plaintiff.  In  addition,  it  is  to  be  noted  that  at  page  4 
of  her  brief  appellant  states  that  the  defendant,  in  its 
answer,  admitted  that  the  words  "Beware,  etc.,"  were 
endorsed  upon  the  policy.  The  defendant  admitted  that 
the  words  were  "pasted"  on  the  policy.  In  any  event,  no 
statement  in  the  advertisement  governs  or  limits  the  policy 
in  any  manner. 
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11. 

THE    TRIAL    COURT    WAS    BOUND    BY    THE 

CONSTRUCTION    GIVEN    THE    POLICY    BY 

THE   MONTANA   SUPREME   COURT 

We  now  invite  attention  to  the  fact  that  the  PoHcy 
before  the  Court  has  received  consideration  heretofore 
and  has  been  construed  in  an  action  which  required  a 
construction  of  the  PoHcy  and  its  various  provisions,  in- 
cluding; those  now  urged  by  appellant's  counsel  for  a 
reversal  of  the  judgment  entered  herein.  The  facts  in 
the  former  case  are  identical  with  those  in  the  case  at 
bar;  both  cases  arise  as  a  result  of  contract  between 
appellant  and  respondent,  such  contract  being  the  policy 
Exhibit  "A"  (R.  7-17)  and  application  for  insurance 
(R.  17-21).  The  complaints  differ  somewhat  in  the  form 
and  amount  of  relief  demanded,  nevertheless  both  actions 
required  a  construction  of  the  policy. 

The  case  is  Aleksich  vs.  Mutual  Benefit  Health  &  Acci- 
dent Association,  164  Pac.  (2d)  372,  162  A.  L.  R.  263 
(1945),  referred  to  in  appellant's  brief.  In  that  action, 
plaintiff,  now  suing  as  administratrix,  sued  as  the  bene- 
ficiary named  in  the  Policy  and  there  sought  a  construction 
of  the  Policy,  whereby  she  would  be  entitled  to  a  judgment 
against  respondent  herein  for  damages  based  on  indemnity 
of  $40.00  for  the  first  month  and  $80.00  for  each  of  the 
succeeding  twenty- three  months.  At  page  372,  164  Pac. 
(2d),  the  Montana  Court  summarizes  the  complaint  in  the 
former  case  as  follows: 
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"The  complaint  alleges  the  issuance  of  the  policy, 
with  a  copy  thereof  attached  as  an  exhibit,  together 
with  a  copy  of  the  application  therefor,  wherein  plain- 
tiff is  named  as  beneficiary.  It  further  alleges  the 
accidental  injury  of  the  insured  while  the  policy  was 
in  effect,  and  his  death  within  one  hour  after  such 
injury,  and  that  because  of  such  injury  and  death, 
the  said  injured,  Jakor  Aleksich,  was  wholly  and  con- 
tinuously disabled  and  caused  thereby  permanent  and 
total  loss  of  time."    (Italics  supplied.) 

The  foregoing  claim  was  based  upon  'Tart  B"  of  the 
Policy.  Counsel  for  plaintiff  in  that  action  are  represent- 
ing plaintiff  in  the  present  action.  This  is  important  only 
as  demonstrating  that  counsel  apparently  are  hopeful  that 
by  persistent  and  continuous  litigation  they  may  eventually 
obtain  a  construction  of  the  Policy  which  will  justify 
some  recovery. 

The  Montana  Supreme  Court  gave  thorough  considera- 
tion to  every  provision  of  the  Policy,  and  in  the  course 
of  its  decision  on  page  374,  said: 

"Plaintiff  contends  that  the  standard  and  additional 
provisions  quoted  above,  constitute,  inferentially,  an 
agreement  to  indemnify,  under  Part  B,  against  loss 
of  time  resulting  from  death  of  the  insured." 

and  after  a  consideration  of  such  contention,  concluded: 

"We  are  convinced  that  the  intention  of  the  parties 
to  the  insurance  contract  was  that  the  only  indemnity 
contemplated  was  for  loss  of  limb,  sight,  or  time, 
and  that  such  is  the  meaning  and  effect  of  the  con- 
tract, as  therein  expressed.  From  a  careful  considera- 
tion of  the  entire  contract  we  are  unable  to  find  any 
agreement  of  indemnity  against,  or  promise  of  re- 
imbursement for  death  of  the  insured,  or  for  loss  of 
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time  resulting  from  death.  We  are  unable  to  read 
into  the  so-called  'standard'  or  'additional'  provisions 
referred  to  an  undertaking  by  the  insurer  to  pay 
compensation  for  either  of  such  contingencies.  The 
purpose  of  including  that  portion  of  the  standard 
and  additional  provisions  referred  to  insofar  as  they 
mention  death  of  the  insured  does  not  appear.  But 
they  do  not  constitute  an  agreement  to  pay  for  death 
or  loss  of  time  resulting  from  death,  of  the  insured' 
and  are  meaningless  so  far  as  this  contract  is  con- 
cerned. They  are,  if  given  the  interpretation  urged 
by  appellant,  inconsistent  with  the  clear  meaning  of 
the  contract  and  the  apparent  intention  of  the  parties 
thereto,  and  will  be  disregarded."    (Emphasis  ours.) 

The  foregoing  language  definitely  rejects  the  construc- 
tion which  plaintiff  would  now  have  this  Court  apply  to 
the  Policy. 

We  have  quoted  somewhat  extensively  from  the  decision 
of  the  Montana  Supreme  Court  in  order  to  demonstrate 
that  every  phase  of  the  contract  was  by  that  Court  con- 
sidered in  its  conclusion  that  there  was  no  liability  under 
the  Policy  for  death  of  the  insured  or  for  loss  of  time 
resulting  from  death. 

The  decision  of  the  Montana  Supreme  Court  is  con- 
clusive upon  this  Court  and  precludes  any  recovery  by 
appellant  in  this  action. 

The  law  as  decided  in 

Erie  R.  R.  Co.  v.  Tompkins,  304  U    S   64   78-  82 
L.  Ed.  1188,  58  S.  Ct.,  817  (1938)    '       ' 

admits  of  no  other  conclusion.    The  Supreme  Court  of 
the  United  States  there  said: 
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"Except  in  matters  governed  by  the  Federal  Consti- 
tution or  by  acts  of  Congress,  the  law  to  be  applied 
in  any  case  is  the  law  of  the  state.  And  whether  the 
law  of  the  state  shall  be  declared  by  its  Legislature 
in  a  statute  or  by  its  highest  court  in  a  decision  is 
not  a  matter  of  federal  concern."    (Italics  supplied.) 

and  on  page  79  the  Court  states: 

"The  authority  and  the  only  authority  is  the  state, 
and  if  that  be  so,  the  voice  adopted  by  the  state  as 
its  ozvn  (whether  it  be  of  its  Legislature  or  of  its 
Supreme  Court)  should  utter  the  last  zvord."  (Italics 
supplied.) 

In  the  case  of  Ruhlin  vs.  New  York  Life  Insurance 
Company,  304  U.  S.  202,  209,  82  L.  Ed.  1290,  58  S.  Ct. 
860  (1938),  the  Supreme  Court  of  the  United  States 
approving  the  rule  in  the  Erie  case  said: 

"The  parties  and  the  Federal  Courts  must  now 
search  for  and  apply  the  entire  body  of  substantive 
lav/,  governing  an  identical  action  in  the  State  Courts. 
Flitherto  even  in  what  were  termed  matters  of  'gen- 
eral' \a\y,  counsel  had  to  investigate  the  enactments 
of  the  State  Legislature.  Now  they  must  merely 
broaden  their  inquiry  to  include  the  decisions  of  the 
State  Courts,  just  as  they  did  in  a  case  tried  in  the 
State  Court,  and  just  as  they  have  always  done  in 
actions  brought  in  the  Federal  Courts,  involving  what 
were  known  as  matters  of  'local'  law." 

See  also: 

Mutual   Life   Insurance   Co.   vs.    lohnson,   293   U. 
S.C.  335,  79  L.  Ed.  398,  55  S.  Ct.  154  (1934). 

The  Supreme  Court  of  Montana  has  decided  that  under 
the  law  of  Montana  Jakor  Aleksich  was  not  insured  by 
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respondent  under  the  policy  here  sued  on  for  a  period  of 
twenty-four  months  after  his  death.  If  this  Court,  in  the 
face  of  that  decision,  now  construes  the  poHcy  as  holding 
that  Jakor  Aleksich  was  insured  under  the  identical  policy 
for  his  expectancy  of  life  or  a  period  of  I6I/2  years  after 
his  death,  such  a  construction  would  be  diametrically  in 
conflict  with  the  construction  placed  upon  the  policy  by 
the  Montana  Supreme  Court.  Under  the  U.  S.  Supreme 
Court  decisions  above  cited,  this  Court  is  not  privileged 
so  to  do. 

We  now  invite  attention  to  a  brief  reference  to  the 
complaint  herein  as  originally  prepared  and  filed.  The 
Court  will  observe  that  in  paragraph  6  thereof,  counsel 
pleaded  that  the  insuring  clause  made  any  indemnity  to 
decedent  "subject,  however,  to  all  of  the  provisions  and 
limitations  thereafter  contained  in  the  policy."  It  is  true 
that  the  complaint  was  amended  at  the  time  of  trial  by 
striking  said  words  from  the  complaint,  but  such  amend- 
ment did  not  change  the  issues  (R.  28),  We  then  con- 
tended, and  do  now  urge,  and  plaintiff's  counsel  when 
they  prepared  the  complaint,  must  also  have  been  of  the 
opinion,  that  if  plaintiff'  has  a  cause  of  action  it  must 
be  based  upon  the  policy  as  a  whole,  and  that  all  of  its 
provisions  must  be  considered.  That  such  is  the  law  can- 
not be  justly  questioned.  The  policy  is  a  part  of  the 
complaint;  the  clause  in  this  paragraph  above  quoted  is  a 
part  of  the  policy,  and  should  not  be  ignored  in  construing 
the  policy. 

We  are  not  here  concerned,  as  hereinbefore  stated,  with 
a  policy,  the  provisions  of  which  are  either  ambiguous  or 
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uncertain,  neither  are  we  concerned  with  a  policy  which 
does  not,  on  its  face,  indicate  clearly  the  kind  of  a  policy 
it  is,  the  indemnity  provided  for,  and  the  conditions  and 
loss  insured  against.  Authorities  construing  policies  of 
that  kind  are  of  no  value  in  a  determination  of  the  ques- 
tions here  involved,  and  any  further  review^  of  the  same 
or  comment  thereon  would  only  serve  to  prolong  this 
brief. 

Counsel's  statement  "The  Montana  Supreme  Court  has 
not  spoken  on  the  phases  of  liability  presented  here"  (Ap- 
pellant's Brief,  p.  17)  must  be  dismissed  as  not  being 
supported  by  the  facts.  The  decision  of  the  Court  effec- 
tively and  conclusively  refutes  such  statement.  This  is  also 
true  of  appellant's  contention  here  that  in  the  argument 
before  the  Montana  Supreme  Court  "no  argument  or 
citation  of  authority"  was  made  concerning  liability  "in 
the  other  field."  A  reading  of  the  Montana  decision  will 
disclose  that  the  main  cases  cited  in  the  brief  of  the  ap- 
pellant before  this  appellate  court,  particularly  those  in 
which  policies  of  insurance  were  involved,  were  cited  and 
considered  by  the  Montana  Supreme  Court. 

Counsel  for  appellant  speak  in  their  brief  about  the 
value  of  "obiter  dictum,"  and  with  such  value  we  are 
inclined  to  agree;  nevertheless,  we  find  that  counsel  im- 
mediately follow  such  citation  by  quoting  from  the  de- 
cision of  the  Supreme  Court  of  Montana  what  was  purely 
obiter  dictum  and  certainly  nothing  which  can  possibly 
be  reconciled  with  or  used  as  an  authority  for  the  position 
which  the  appellant  here  seeks  to  sustain. 

We  now  come  to  a  consideration  of  the  quotations  from 
30  Am.  Jur.,  found  on  page  19  of  appellant's  brief.   With 
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the  law  as  therein  announced  we  have  no  quarrel,  but  the 
law  of  res  judicata  has  no  application  to  the  facts  in  the 
case  at  bar.  We  are  not  here  concerned  with  the  appli- 
cation of  that  doctrine,  but  are  concerned  with  the  ap- 
plication of  the  rule  announced  in  Erie  Railroad  Co.  v. 
Tompkins,  304  U.  S.  64,  58  S.  Ct.  817,  82  L.  Ed.  1188, 
114  A.  L.  R.  1487  (1938). 

CONCLUSION 
The  questions  for  determination  by  this  court  are:  (1) 
The  construction  of  the  policy  under  consideration;  and, 
(2)  Is  the  construction  of  the  provisions  of  said  policy 
by  the  Supreme  Court  of  Montana  binding  upon  this 
Court.  We  contend  that  the  construction  placed  upon  the 
policy  by  counsel  for  appellant  is  not  only  at  variance 
with  that  of  the  Supreme  Court  of  Montana,  but  likewise 
does  violence  to  the  statutory  rules  of  construction  as 
contained  in  the  Montana  Codes  and  the  decisions  of  the 
various  courts  of  the  country,  wherein  similar  questions 
have  been  presented.  As  to  our  second  contention,  the 
authorities  hereinabove  cited  announce  the  rule  of  law 
which  is  here  applicable ;  namely,  that  the  construction 
placed  upon  the  policy  here  in  question  by  the  Supreme 
Court  of  Montana  is  binding  upon  this  court  as  it  was 
upon  the  Judge  of  the  District  Court.  Judge  Brown  rec- 
ognized and  applied  that  law  and  rendered  judgment  ac- 
cordingly.   Such  judgment  should  now-  be  affirmed. 

Respectfully  submitted, 

WILLIAM  MEYER, 
JAMES  A.  POORE,  JR., 
Attorneys  for  Appellee. 
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The  word  "respectively"  in  the  insuring"  clause  means 
"one  of  two,"  i.  e.,  that  the  Insurance  Company  will  pay 
either  for  loss  by  sickness  or  loss  by  accident,  but  not 
for  both  coincidently.  English  cannot  be  stretched  to 
make  it  embrace  anything  else  in  that  context. 

Summarizing  appellee's  argument. 

We  submit,  that  it  contends  that  the  Court  must  first 
insert  in  the  insuring  clause,  after  "accidental  means," 
the  words  "subject,  however,  to  all  the  provisions  and 
limitations  hereinafter  contained";  then  the  Court  must 
insert  in  the  caption,  after  the  words  "accidental  means," 
the  words  "as  herein  provided";  then  the  Court  must 
strike  out  of  the  caption  "Perfect  Income  Policy";  then 
the  Court  must  insert  in  the  endorsement  after  "Acci- 
dental Means,"  the  words  "as  herein  provided";  then  the 
Court  must  put  a  comma  after  "sickness"  in  the  caption, 
and  also  in  the  endorsement;  then  the  Court  must  decide 
(without  plea  of  mistake  or  lack  of  authority  of  the  agent) 


to  strike  the  rider  "Your  policy  with  us  is  the  best  in- 
surance you  can  buy";  then  if  "respectively"  had  any  such 
dragnet  meaning  claimed  by  counsel,  it  should  be  inserted 
in  the  caption  and  also  the  endorsement. 

Then  the  Court  must  make  another  amendment.  The 
words  "loss  of  time"  (due  to  disability  perhaps)  do  not 
occur  in  Part  B.  But  "partial  loss  of  time"  does  occur  in 
Part  C.  (Really  it  might  be  worth  all  the  plaintiff  claims 
for  defendant  to  learn  that  under  Part  B,  unless  there 
is  inserted ,  "during  such  disability"  after  "thereafter," 
the  defendant  agrees  to  pay  for  24  months  though  the 
total  disability  may  exist  only  for  one  day.) 

A  shocking  provision  is  found  in  the  closing  words  of 
Part  A. 

"Only   one   of   the   amounts    named   will   be   paid    for 

injuries    resulting    from    one    accident,    and    shall    be    in 

lieu  of  all  other  indemnity,"  i.  e.,  payment  of  $100  for 

loss  of  one  finger  absolves  from  payment  of  $1,000  for 

loss  of  sight,  if  both  happened  in  the  same  accident. 

We  allude  to  these  features  to  dispel  a  frequent 
judicial  approach  that  these  contracts  are  carefully  drawn 

in  an  effort  to  be  fair  to  the  purchaser.    The  writer  was 

at  first  sight,  so  deluded  about  this  one. 

The  defendant  would  constrict  the  meaning  of  the  word 

"thing"   as    found   in   the    Montana    Statute   about    open 

policies,  to  concrete  movables.    No  other  noun  has   such 

varied  meanings. 

"Thing:  That  which  may  become  an  object  of  thought, 
whether  material  or  ideal,  animate  or  inanimate,  actual, 

possible,  or  imaginary."    Century  Dictionary. 

It  would  be  correct  English  to  say  "To  use  the  mails 

to  defraud  is  not  a  proper  thing  to  do,"  or  that  to  sell  a 


man  a  sow's  ear  pretending-  that  it  is  a  silk  purse  for 
his  beneficiary  is  a  nasty  thing-  to  do,  or  "Honesty  is  the 
best  poHcy  is  a  thing  to  consider  even  when  formulating- 
an  insurance  policy."  "Earning  capacity  is  a  valuable 
thing." 

The  Erie  decision  did  not  hold  that  Lewis-Sutherland 
on  Statutory  Construction  should  prevail  over  a  decision 
of  the  highest  court  of  the  State  by  the  law  of  which  the 
contract  is  to  be  interpreted.    We  quote: 

"Under  the  familiar  rule  of  construction,  known 
as  the  doctrine  of  the  last  antecedent,  relative  and 
qualifying  words,  phrases,  and  clauses  are  to  be  ap- 
plied to  the  phrase  immediately  preceding,  and  are 
not  to  be  construed  as  extending  to,  or  including 
others  more  remote.  (State  v.  Centennial  Brewing 
Company,  55  Mont.  500;  178  Pac.  296).  The  rule 
is  applicable  to  the  construction  of  deeds,  as  well  as 
statutes." 

Cobban  Realty  Co.  v.  Chicago,  etc.,  Ry.  Co.,  58  Mont. 
188;  190  Pac.  988.  This  case  was  cited  in  original  brief 
of  appellant.  It  is  not  criticised  by  appellee.  On  this 
question  appellee  cites  three  decisions,  p.  6. 

(1)  Dick  V.  King,  7Z  Mont.  456;  236  Pac.  1093.  The 
opinion  does  not  mention  the  rule  of  the  last  antecedent. 
It  has  language  apt  to  consider  in  this  case. 

"It  may  be  that  the  contract  *  *  *  impose  a  hard- 
ship upon  the  defendant,  but  he  was  sui  juris  when 
he  signed  those  instruments,  and  it  is  one  of  the 
privileges  of  every  man  to  make  unwise  contracts, 
and  many  avail  themselves  of  the  privilege." 

(2)  Also  cited,  Brown  v.  Homestake  Ex.  Co.,  98 
Mont.  305;  39  Pac.  (2nd)  168.  The  opinion  does  not 
mention  the  rule  of  the  last  antecedent,  but  we  hope  the 


Court  will  observe  in  it  some  language  apt  to  this  case 
about  the  difficulty  of  ascertainment  of  damages  being 
no  bar  to  recovery. 

(3)  Ulmen  v.  National  Surety  Co.,  3  Fed.  Supp.  348, 
D.  C.  Mont.  We  suspect  this  case  was  not  examined 
before  cited  in  appellees'  brief. 

On  page  6  appellee  cites  seemingly  for  a  definition  of 
"respectively." 

Martien  v.  Porter,  68  Mont.  450;  219  Pac.  817. 

The  Court  speaks  of  "counsel  for  the  respective  p^LVt'ies." 
In  so  doing,  it  conveys  rather  our  meaning  of  the  word 
"respectively"  than  the  appellee's,  i.  e.,  either  pay  for 
accident  or  sickness, — not  both  coincidently.  There  is 
nothing  else  about  the  meaning  of  "respectively."  We 
hope  the  Court  will  observe  the  fine  quotation  from  Mar- 
shall, C.  J.  about  dictum  in  this  opinion  on  p.  468  of 
official  volume. 

As  the  Court  may  suspect  from  the  opinion  in  Alek- 
sich  V.  Mutual  Benefit  Health  and  Accident  Association, 
Mont.,  164  Pac.  (2nd)  372,  we  have  read  an  able  brief 
of  appellee  claiming  that  because  benefits  for  death  were 
not  mentioned  in  the  insuring  clause,  none  were  payable, 
though  elsewhere  (11  p.  3)  is  found  "Indemnity  for  loss 
of  life  of  the  insured  is  payable  to  the  beneficiary  if  sur- 
viving the  insured."  Now  we  face  an  able  brief  arguing 
that  the  defendant  should  escape  liability  for  "loss  of 
time"  due  to  accident  ivhicJi  is  in  the  insuring  clause. 
When  the  joint  hunt  ended,  the  white  man  said  to  the 
Indian  "Either  you  take  the  crow  and  I  the  grouse,  or 
I'll  take  the  grouse  and  you  the  crow." 


In  reply  to  the  dismay  expressed  on  page  7  that  the 
legal  logical  local  construction  of  the  insuring  clause 
would  lead  to  impairment  of  the  Accident  Indemnities, 
we  suggest  another  method  of  detecting  fallacy  of  the 
argument  about  death's  canceHng  liability  for  loss  of 
time  and  the  same  fallacy  in  the  Court's  conclusion  quoted 
on  p.  11.  In  the  same  place  in  the  insuring  clause,  the 
defendant  insures  against  "loss  of  limb,  sight  or  time." 
The  insured,  by  accident,  loses  both  feet.  He  dies  the 
next  week  or  next  hour.  Is  defendant  absolved  by  his 
death  from  payment  for  loss  of  feet?  If  the  entire  sight 
of  both  eyes  is  destroyed  in  a  blast,  would  recovery  be 
denied  for  loss  of  sight  because  in  leaving  the  scene 
blinded  for  all  time,  he  fell  to  his  death  in  a  winze? 

Payments  for  loss  of  sight  and  feet  are,  indeed,  sched- 
uled. But  even  if  this  contract  were  not  controlled  by  the 
Montana  doctrine,  "Loss  of  time"  is  not  mentioned  in 
Part  B.  The  appellant  stresses  the  amount  of  the  premium 
as  pertinent  to  the  interpretation  of  the  contract.  Alek- 
sich  did  not  take  part  in  computing  reasonable  prices  for 
specific  hazards. 

The  apologies  of  appellant  for  the  wording  of  the 
cai^tion  and  endorsement  are  not  sustained  by  reference 
to  decisions.  No  definition  of  a  perfect  income  policy  is 
vouchsafed.  It  is  true  that  the  only  idea  I  could  form  of 
a  perfect  income  policy  when  drawing  the  complaint  is  as 
described  in  the  complaint. 

We  assert  that  no  decision  of  any  other  court  but  that 
of  Montana  may  be  given  any  consideration  if  in  con- 
flict vv'ith  our  peculiar  statute  of  survival,  or  with  our 
decisions  construing  the  same,  or  with  our  measures  of 


damag-es,  or  with  our  doctrine  of  the  last  antecedent.  In 
the  Erie  case,  the  law  of  Pennsylvania,  which  the  Supreme 
Court  felt  constrained  to  follow,  was  certainly  against 
the  weight  of  authority. 

Counsel  declined  to  agree  that  the  statute  of  survival 
has  not  been  repealed.    It  is  still  in  efifect,  and  as  follows: 

"9086.  ACTION  WHEN  NOT  TO  ABATE  BY 
DEATH,  MARRIAGE,  OR  OTHER  DISABILI- 
TY—PROCEEDINGS IN  SUCH  CASE.  An  ac- 
tion, or  cause  of  action,  or  defense,  shall  not  abate 
by  death,  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  but  shall  in  all  cases 
where  a  cause  of  action  or  defense  arose  in  favor  of 
such  party  prior  to  his  death  or  other  disability  or 
transfer  of  interest  therein,  survive,  and  be  main- 
tained by  his  representatives  or  successors  in  interest; 
and  in  case  such  action  has  not  been  begun  or  de- 
fense interposed,  the  action  may  be  begun  or  defense 
set  up  in  the  name  of  his  representatives  or  succes- 
sors in  interest;  and  in  case  the  action  has  been  be- 
gun or  defense  set  up,  the  court  shall,  on  motion, 
allow  the  action  or  proceeding  to  be  continued  by  or 
against  his  representatives  or  successors  in  interest. 
In  case  of  any  transfer  of  interest,  the  action  or  pro- 
ceeding may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom 
the  transfer  is  made  to  be  substituted  in  the  action 
or  proceeding." 

Sec.  9086,  R.  C.  M.,  1935. 
Appellee  insinuated  that  the  decisions  of  INIontana  while 
applicable  to  torts  are  not  aj^plicable  to  liabilities  created 
by  contract.  No  reason  is  advanced.  They  apply  in  ac- 
tions against  railroads  for  injury  under  the  safety  ap- 
pliance acts  where  the  railroad  is  an  insurer.  For  negli- 
gent injury  by  a  common  carrier  of  passengers,  suit  may 
be  either  for  breach  of  contract,  or  in  tort.    The  Montana 


rules  about  damages  would  apply  equally  on  either  kind 
of  action.  The  English  language  means  the  same  in  both 
classes  of  action. 

If  the  prime  judicial  motive  for  the  Hiatt  decision  is 
to  continue  fruitful  as  there  embodied,  this  Court  faces 
the  new  problem  of  defining  what  is  a  Perfect  Income 
Policy.  Counsel  may  guess  right  as  to  the  knowledge  of 
Aleksich  about  punctuation,  though  when  a  contract  is 
integrated,  its  legal  efifect  controls  both  parties.  But  had 
Aleksich  no  thought  about  a  perfect  income  policy?  So  far 
we  have  found  no  decision  defining  such  a  policy.  The 
Montana  Supreme  Court  made  no  mention  of  it.  The 
appellee  has  not  commented  on  our  requisites  of  this  new 
kind  of  policy  now  being  sold  by  the  defendant. 

Courts  have  refused  to  define  fraud  for  fear  some 
clever  person  would  evade  the  definition  and  yet  commit 
fraud. 

We  cannot  find  a  definition  of  the  "best  insurance 
that  can  be  bought." 

None  of  the  cases  cited  by  appellee  tell  us  of  the  nature 
of  either  of  these  new  policies.  A  lack  of  precedent  does 
not  seem  to  us  to  justify  refusal  of  a  court  to  construe 
a  contract  though  entirely  new  to  the  business  if  the  words 
are  plain  English. 

The  placing  of  such  representations  in  the  most  serious 
contracts  most  men  make  in  their  lives,  if  there  is  no 
intent  to  live  up  to  them  has  only  novelty  to  commend  it. 
And  the  "admonitory  finger"  only,  would  encourage 
rather  than  thwart  such  practices  so  prevalent  in  the  spirit 
of  commercialism. 

Not  an  authority  cited  by  appellant  is  criticised  by 
appellee  or  the  effect  we  assigned  it  disputed.    They  are 


•8 

not  on  g-eneralizations.  Every  one  is  directly  decisive  of 
the  point  stated. 

Finally,  counsel  impug^n  the  motives  of  appellant's  coun- 
sel. Ours  are  the  same  as  theirs, — to  win  for  the  client 
This  tack  (not  tact)  is  in  fashion  perhaps  before  juries 
in  criminal  cases  by  the  counsel  for  a  defendant  when 
his  client  is  in  a  net  of  proof  and  law — ^but  in  50  years 
since  my  first  case  before  the  Supreme  Court  of  Montana, 
this  is  the  first  time  I  have  met  it  in  a  Court  of  Appeals. 

Policies  differ  much  from  each  other.  Each  is  some- 
what a  law  unto  itself.  And  now  the  Federal  Courts  are 
not  permitted  to  follow  g-eneral  law  only,  a  much  easier 
task  than  determining  what  is  the  law  of  a  particular 
state, — where  sometimes  not  a  member  of  the  Court  of 
Appeals  has  practiced  his  profession. 

Four  decisions  are  cited  on  p.  11  of  appellee's  brief.  In 
not  a  one  was  an  open  policy  before  the  Court.  None 
had  to  pass  on  a  "perfect  income"  policy  (of  itself  neces- 
sarily an  open  policy).  No  Judge  of  those  cases  knew  of 
our  statute  of  survival,  or  of  doctrine  entrenched  in  Mon- 
tana law,  that  a  representative  of  a  decedent  may  recover 
for  destroyed  earning  capacity  of  an  expectancy,  though 
the  subject  die  the  same  day  of  its  destruction.  No  decision 
of  any  other  state  can  aid  much  in  deciding  what  is  the 
law  of  Montana.  The  Court  may  feel  some  confidence 
in  finding  in  appellee's  brief  no  attack  on  any  decision 
of  Montana  that  we  cite. 

The  judgment  should  be  reversed. 

Respectfully  submitted, 
LOWNDES  MAURY, 
A.   G.   SHONE, 

Attorneys  for  Appellant. 
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ration, 

Appellee. 


BRIEF  OF  APPELLANT 


SUPPLEMENT  TO  REPLY  BRIEF  OF 
APPELLANT 

"Language  adopted  in  their  policies  by  various  in- 
surance companies  is  so  diverse  that  almost  every  case 
stands  on  its  own  peculiar  facts  and  is  incapable  of  any 
great  extension  as  a  precedent  in  other  cases." 

North   Carolina   Ins.   Co.   vs.   Terrell,    (Alabama) 
150  So.  318,  89  A.  L.  R.,  1459. 

''Perfect  Income  Policy"  and  "Insures  Against  Loss 
of  Time"  are  each  sufficiently  definite  and  certain  to  be 
enforced. 

"Fully  Insured"  was  enforced: 

Kentucky  Wagon  Co.  v.  People's  Supply  Co.,  77 
S.  C.  92,  37  S.  E.  676—122  Am.  St.  Rep.  540. 


"Do  the  rig-ht  thing  if  injured  man  does  not  recover 

in  six  weeks"  was  declared  enforceable  for  just  about  what 

plaintiff  claims  here.    "Juries  are  constantly  solving  such 

problems." 

Brennan  v.  Employer's  Liability  Assurance  Corp., 
213  Mass.  365,  100  N.  E.  948. 

Here  promisee  seems  to  have  been  dead  before  suit  was 
concluded. 

See  also: 

Silver  v.  Graves   (Mass.)  95  N.  E.  289; 

Noble  V.  Joseph  Bennett  Co.,  (Mass.)  94  N.  E.  289. 

"So  a  promise  for  services  that  a  testator  would  leave 
the  promisee  'full  and  plenty  after  he  was  gone  so  that 
she  need  not  work'  was  enforced  as  an  obligation  to  leave 
an  amount  sufficient  to  buy  an  ajinuity  that  would  support 
the  promisee  in  the  mode  of  life  to  which  she  had  been 
accustomed. 

Williston  on  Contracts,  par.  4, 

Enforcement  of  contracts  to  care  for  a  person  for  life 
in  consideration  of  conveyance  of  realty  is  quite  well 
known  and  favored  by  the  courts. 

White  V.  Massee  (Iowa),  211  N.  W.  839. 

"A  contract  includes  not  only  what  the  parties  said, 
but  also  Tvhat  is  necessarily  implied  from  what  is  said." 

WilHston  on  Contracts,   par.   22A-37,   Note  6. 

"When  one  intention  appears  in  one  clause  in  an  instru- 
ment, and  a  different  conflicting  intention  appears  in 
another    clause   in    the    same    instrument,    that    intention 


should  be  given  effect  which  appears  in  the  principal,  or 
more  important  clause. 

Williston  on  Contracts  624  p.  1796,  Vol.  3. 

What  the  parties  think  an  integrated  contract  means 
as  against  the  legal  efifect  is  irrelevant. 

'The  thought  of  man  is  not  triable,  for  the  devil  him- 
self knows  not  the  thought  of  man." 

Williston  on  Contracts,  par.  22.    Note  3. 

Appellee  would  strain  unduly  the  usual  meaning  of  the 
word  'respectively'.  They  would  have  it  modify  (1) 
Loss  of  time 'due  to  accident;  (2)  loss  of  time  due  to 
disease,  found  ahead  of  this  word  in  the  insuring  clause; 
(3)  and  also  modify  all  that  follows  it  in  the  insuring 
clause.  It  may  be  a  scatter  gun,  but  it  does  not  shoot  both 
ways  at  once  when  there  are  two  or  more  things  preceding 
it  which  it  can  modify.  As  an  adjective  'respective',  like 
all  adjectives  in  English,  is  used  ahead  of  its  noun,  i.  e., 
respective  counsel.  When  it  becomes  an  adverb,  it  re- 
assumes  its  prefix  meaning  of  "backwards,"  as  in  'return', 
'revert',  'recapitulate',  and  is  placed  after  what  it  modifies; 
so  used  in  a  contract  construed  in 

Ulman  v.  Manheimer.  C.  C.  A.  6,  249  Fed.  691. 

Or,  for  instance,  "counsel  for  appellant  and  appellee,  re- 
spectively agreed,  etc."  If  any  such  meaning  could  be 
given  it  as  appellee  desires,  it  would  result  in  an  ambiguity 
to  be  resolved  against  appellee. 

There  is,  in  the  Montana  Court's  opinion,  not  a  word 
denying  liability  for  loss  of  time  due  to  accident.  It  is 
not  conceivable  that  the  Montana  Court  intended  to,  with- 
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out  argument,  overrule  its  many  decisions  sustaining- 
liability  for  future  earning  capacity,  though  quick  (not 
instantaneous)  death  occur.  The  random  remark  found 
in  it  "That  even  though  the  policy  should  be  considered 
broad  enough  to  include  indemnity  for  loss  of  time  re- 
sulting from  death,  the  only  possible  cause  of  action, 
under  the  circumstances,  would  be  in  favor  of  the  estate 
of  the  insured,"  begins  in  the  usual  words  of  obiter  dictum. 
It  is  more  like  an  invitaion  to  sue  than  a  foreclosure. 

Aleksich  v.  Mutual  Benefit  Health  &  Accident  As- 
sociation,   Mont.;  164  Pac.  (2nd)  372. 

Thus  obiter  dictum  begins  in 

Freeman  v.  Bee  Machine  Co.,  319  U.  S.,  447  at 

p.  453. 

The  lack  of  merit  of  such  as  a  precedent  is  exemplified 

in 

Moss  V.  Atlantic  Coast  Line  Ry.   Co.    (C.   C.  A. 
2nd),  157  Fed.   (2nd)   1005. 

Respectfully   submitted, 

LOVVNES  MAURY, 
A.  G.  SHONE, 

Attorneys  for  Appellant. 


No.  11458 

Mnittb  States 

Circuit  Court  of  iippeals 

jfor  tije  ^intl)  Circuit. 


PAUL  W.  SAMPSELL,  L.  BOTELER  and 
STEWART  McKEE,  Trustees  of  the  Estate 
of  Christ's  Church  of  the  Golden  Rule,  a 
corporation,  bankrupt, 

Appellants, 
vs. 

THEODORE  M.  MONELL, 

Appellee. 


l^ransitript  of  3^ecorti 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California, 

Southern   Division  ^ 


JAN  30  1947 

PAUL  Pr  O'RRIBN 


]Dtm^ 


Rotary  Colorprint,  870  Brannan  Street,  San  Francisco 


No.  11458 

©initEb  #>tat£s 

Circuit  Court  of  appeals 

jfor  tije  i^inti)  Circuit. 


PAUL  W.  SAMPSELL,  L.  BOTELER  and 
STEWART  McKEE,  Trustees  of  the  Estate 
of  Christ's  Church  of  the  Golden  Rule,  a 
corporation,  bankrupt. 

Appellants, 
vs. 

THEODORE  M.  MONELL, 

Appellee. 


^ransicript  of  i^ecorb 


Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Northern  District  of  California, 

Southern  Division 


Rotary  Colorprint,  870  Brannan  Street,  San  Francisco 


INDEX 

[Clerk's  Note:  When  deemed  iikeiy  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Amendment  to  Designation  of  Contents  of 
Record  on  Appeal  144 

Answer  of  Trustees  in  Bankruptcy  to  Petition 
in  Reclamation  of  DeLancy  Lewis,  et  al 35 

Answer  of  West  Coast  Redwood  Corporation 
and  DeLancy  Lewis  and  Doris  B.  Lewis  to 
Petition  for  an  Order  of  Sale  (Denton  Saw- 
mill)         36 

Appeal : 

Amendment  to  Designation  of  Contents  of 
Record  on  Appeal 144 

Certificate  of  Clerk  to  Transcript  of 
Record  on   150 

Concise  Statement  of  the  Points  on  Which 
the  Trustees  in  Bankruptcy  Intend  to 
Rely  on  the 135 

Designation  of  Contents  of  Record  on  ....  141 

Designation  of  Record  Necessary  for  Con- 
sideration Thereof  and  to  be   Printed   and 

Concise  Statement  of  Points  on 139 

Notice  of 134 

Waiver  of  Right  to  Designate  Further 
Portions  of  Record  on 149 


ii  Paul  W.  Sdmpsell,  ct  al., 

INDEX  PAGE 

Certificate  and  Report  of  Referee  on  Trustees' 
Petition  for  Review  of  Portion  of  Order, 
Dated  April  15,  1946,  Clearing  Title,  Deter- 
mining Amounts  Diie  Under  Liens,  and  of 
Sale  71 

Certificate  of  Clerk 145 

Certificate  of  Clerk  to  Transcript  of  Record 
on  Appeal   150 

Certified  Copy  of  Order  Approving  Trustees' 
Bond 148 

Concise  Statement  of  Points  on  Appeal  and 
Designation  of  Record  Necessary  for  Con- 
sideration Thereof  and  to  be  Printed 139 

Concise  Statement  of  the  Points  on  Which  the 
Trustees  in  Bankruptcy  Intend  to  Rely  on 
the  Appeal    135 

Conclusions  of  Law 59 

Consent  to  Order  Clarifying  Approval  of  Order 
and  Motion  Supporting  Referee's  Order  Fix- 
ing Attorney's  Fee  Re  Denton- James  Saw- 
mill       128 

Designation  of  Contents  of  Record  on  Ai:)peal  .  141 

Discussion  by,  and  Opinion  of.  Referee 94 

Findings  of  Fact 52 

Names  and  Addresses  of  Attorneys 1 

Notice  of  Appeal 134 


vs.  Theodore  M,  Monell  iii 

INDEX  '    PAGE 

Notice  of  Motion  for  Order  Clarif^dng  Approval 
Contained  in  Referee's  Order  now  on  Re- 
view and  Directing  that  such  Approval  be 

Disregarded  on  the  Review   116 

Opinion  and  Discussion  of  Referee 94 

Order  Appointing  Ancillary  Receiver  2 

Order  Clearing  Time,  Determining  Amounts 
Due  Under  Liens,  and  of  Sale  51 

Order  Granting  Motion  to  Clarify  Referee's 
Order    133 

Orders  of  Adjudication  and  General  Refer- 
ence     146 

Order  to  Show  Cause  and  Setting  Day  of 
Hearing    34 

Order  to  Show  Cause  (Denton  Sawmill)   11 

Petition  for  an  Order  of  Sale  (Denton  Saw- 
mill)           4 

Petition  for  Review  of  Referee's  Order  by 
Judge    65 

Petition  in  Reclamation   12 

Return  of  Sale  of  Real  and  Personal  Property    40 

Stipulation  Re  Willits  Sawmill   48 

Waiver  of  Right  to  Designate  Further  Portions 
of  Record  on  Appeal 149 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

GRAINGER  &  HUNT, 

830  H.  W.  Hellman  Bldg., 
Los  Angeles,  13,  Cal. 

IRVING  M.  WALKER, 

440  Van  Nuys  Bldg., 
Los  Angeles,  Cal. 
Attorneys  for  Appellants. 

THEODORE  M.  MONELL, 

1085-7  Mills  Bldg., 
San  Francisco,  4,  Cal. 

Attorney  for  Appellee. 
Decision  by  Hon.  Michael  J.  Roche 


2  Paul  W.  Sampsell,  et  al., 

In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

No.  44,128-WM 
In  Bankruptcy 

In  the  Matter  of: 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE, 
a  corporation, 

Bankrupt. 

ORDER  APPOINTING  ANCILLARY 
RECEIVER 

At  San  Francisco,  State  of  California,  in  said 
District  on  the  26th  day  of  November,  1945,  upon 
the  annexed  petition  of  Christ's  Church  of  The 
Golden  Rule,  a  non-profit  California  corporation, 
praying-  for  the  appointment  of  an  ancillary  re- 
ceiver to  take  charge  of  the  property  of  said  Bank- 
rupt herein,  the  territorial  limits  of  this  court  and 
it  appearing  that  no  notice  of  a  hearing  on  said 
petition  should  be  given,  and  that  said  Bankrupt 
has  property  within  the  territorial  limits  of  this 
Court  and  good  cause  having  been  shown  for  the 
appointment  of  an  ancillary  receiver,  it  is, 

Ordered,  that  Paul  W.  Sampsell  and  AVilliam 
C.  Mikulich  be  and  they  hereby  are  appointed  An- 
cillary Receivers  to  take  charge  of  the  property 
of  Christ's  Church  of  the  Golden  Rule,  a  non- 
profit California  corporation,  the  Bankrupt  above 
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named  within  the  territorial  limits  of  this  Court; 
and  it  is  further, 

Ordered,  that  the  duties  and  compensation  of  said 
Ancillary  Receivers  be  and  they  hereby  are  enlarged 
pursuant  to  General  Order  40,  of  the  General  Orders 
in  Bankruptcy,  adopted  by  the  Supreme  Court  of 
the  United  States;  and  it  is  further, 

Ordered,  that  within  five  (5)  days  after  the  entry 
of  this  order  that  said  Paul  W.  Sampsell  and  Wil- 
liam C.  Mikulich  shall  qualify  as  such  Ancillary 
Receivers  by  entering  in  into  a  joint  bond  to  the 
United  States  in  the  sum  of  $25,000.00  with  such 
sureties  as  shall  be  approved  by  this  Court,  con- 
ditioned for  the  faithful  performance  of  their  official 
duties;  and  it  is  furtlier. 

Ordered  that  said  Ancillary  Receivers  be  and 
they  are  hereby  ordered  and  directed  to  operate  the 
properties  of  the  bankrupt  within  the  jurisdiction 
of  the  court  until  further  order  of  the  court;  and 
it  is  further,  [1*] 

Ordered  that  the  prayer  of  the  petition  be  and 
it  is  hereby  granted  and  Burton  J.  Wyman  one 
of  the  referees  in  bankruptcy  of  this  court  is  hereby 
designated  and  appointed  referee  before  whom  said 
ancillary  proceedings  shall  be  conducted. 

MICHAEL  J.  ROCHE, 

District  Judge. 

[Endorsed] :     Filed  Nov.  26,  1945.  [2] 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  AN  ORDER  OF  SALE 
(DENTON  SAWMILL) 

Now  come  Paul  W.  Sampsell,  L.  Boteler  and 
Stewart  McKee,  and  respectfull  represent: 

I. 

On  November  1,  1945,  the  above-entitled  proceed- 
ing was  commenced  in  the  above-entitled  court  by 
the  above-named  corporation  under  Chapter  XI  of 
the  Bankruptcy  Act,  as  amended,  for  an  arrange- 
ment between  the  said  corporation  and  its  creditors. 
On  November  15,  1945,  in  the  same  case,  the  said 
corporation  filed  its  voluntary  Petition  in  bank- 
ruptcy. Thereafter  and  on  November  19,  1945,  the 
said  corporation  was  didy  adjudicated  a  bankrupt 
upon  said  Petition,  and  further  proceedings  in  the 
case  were  referred  by  the  court  to  Benno  M.  Brink, 
a  Referee  in  Bankruptcy  thereof.  On  November 
20,  1945,  Paul  A¥.  Sampsell,  J.  Ray  Files,  and 
Stewart  McKee  were  appointed  and  qualified  by 
the  court  as  primary  receivers  in  bankruptcy  of 
the  estate  of  the  said  corj^oration.  Thereafter  they 
acted  in  that  capacity  until  January  4,  1946.  On 
January  4,  1946,  Paul  W.  Sampsel],  L.  Boteler, 
and  Stewart  McKee  [3]  were  appointed,  with  the 
approval  of  the  court,  and  qualified  by  the  court, 
as  Trustees  in  Bankruptcy  of  the  estate  of  the  said 
corporation,  and  ever  since  have  been  and  now  are 
the  duly  appointed,  qualified,  and  acting  Trustees 
in  Bankruptcy  of  the  said  estate. 
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II. 

On  November  26,  1945,  upon  the  application  of 
the  said  primary  receivers  in  bankruptcy,  ancillary 
proceedings  in  bankruptcy  were  commenced  and 
thereafter  prosecuted  in  the  United  States  District 
for  the  Northern  District  of  California.  There- 
after and  on  November  26,  1945,  the  said  District 
Court  for  Northern  California  appointed  and  quali- 
fied as  ancillary  receivers  in  bankruptcy  for  the 
Northern  District  of  California,  Paul  W.  Sampsell 
of  Los  Angeles  and  William  C.  Mikulich  of  San 
Francisco.  Thereafter  the  said  ancillary  receivers 
in  bankruptcy  for  the  Northern  District  of  Cali- 
fornia continued  to  act  as  such  until  10:30  a  in.  on 
Monday,  February  18,  1946,  when  their  duties  a^ 
such  ancillary  receivers  in  bankruptcy,  except  to 
account  to  said  District  Court  for  the  Northern 
District  of  California  for  their  administration, 
were  terminated,  and  they  were  superseded  in  office 
by  said  Trustees  in  Bankruptcy. 

III. 

Among  the  assets  of  the  bankrupt  estate  is  a 
sawmill  located  about  ten  miles  northeast  of  Willits, 
California,  comprising  real  estate,  the  machinery 
and  equipment  of  said  sawmill,  and  other  personal 
property,  purchased  partly  on  contract  from  De- 
Lancey  Lewis  and  West  Coast  Redwood  Corpora- 
tion. Ever  since  July  27,  1945,  and  up  to  the  time 
of  bankruptcy,  the  bankrupt  corporation  operated 
the  said  real  and  personal  property  as  a  sawmill 
through   William   W.    Denton   as   its   trustee.    On 
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November  1,  1945,  when  the  bankruptcy  proceedings 
were  commenced,  as  aforesaid,  the  bankrupt  cor- 
poration was  the  owner  of,  and  in  the  actual  pos- 
session of,  the  said  real  [4]  and  personal  property, 
])ursuant  to  contracts  of  sale  from  DeLancey  Lewis 
and  Doris  B.  Lewis,  his  Avife,  and  West  Coast 
Redwood  Corporation.  Since  the  commencement  of 
the  bankruptcy  proceeding-,  the  said  sawmill  has 
been  operated  under  the  jurisdiction  of  the  bank- 
ruptcy court  by  the  said  William  W.  Denton  for 
the  benefit  of  the  bankrupt  estate. 

IV. 

The  interest  of  the  bankrupt  estate  in  the  said 
real  and  personal  property  has  been  appraised 
herein  as  approximately  $42,000.00.  The  balance 
due  on  the  said  contracts  of  sale  is  a  little  less 
than  $30,000.00.  In  order  to  realize  this  apparent 
equity  in  the  said  property  it  is  necessary  for  the 
Trustees  in  Bankruptcy  to  sell  the  said  property 
l^ursuant  to  the  requirements  of  Section  47a (1) 
of  the  Bankruptcy  Act. 

V. 

The  said  DeLancey  Lewis  and  Doris  B.  Lewis, 
his  wife,  West  Coast  Redwood  Corporation,  and 
William  W.  Denton,  claim  some  right,  title,  or 
interest  in,  or  lien  upon,  the  said  property,  or  some 
part  thereof,  adverse  to  the  said  Trustees  in  Bank- 
ruptcy with  respect  to  the  equity  in  the  said  prop- 
erty. But  any  such  claim  or  claims  are  without 
right   or   foundation   and   are   subordinate   to    the 


vs.  Theodore  M.  Monell  7 

claims  of  the  said  Trustees  in  Bankruptcy  to  the 
said  property. 

VI. 
The  said  real  property  is  described  as  follows: 

County  of  Mendocino 

Parcel  #1— Lot  2,  Section  30,  Township  19  North, 
Range  14  West,  M.  D.  B  &  M. 

Parcel  #2 — Southwest  Vi  of  Southeast  1/4  of  Sec- 
tion 10,  Township  19  North,  Range  14  West,  M.  D. 
B.  &  M. 

Parcel  #3 — Beginning  at  the  intersection  of  the 
center  line  of  the  County  Road  with  the  Southerly 
boundary  line  of  Section  8,  Township  19  North, 
Range  14  West,  Mount  Diablo  Meridian,  thence 
along  said  Southerly  boundary  line,  easterly  739.5 
.feet  to  the  quarter  section  corner  common  to  said 
Section  8  and  Section  17,  Township  19  [5]  North, 
Range  14  West,  Mount  Diablo  Meridian;  thence 
Northerly  along  the  Easterly  boundary  of  the  South- 
west quarter  of  said  Section  8,  1,340  feet;  thence 
North  86°  41'  East  235.2  feet ;  thence  North  74°  16' 
East  200  feet;  thence  North  67°  01'  East  200.0  feet; 
thence  North  51°  32'  East  600.0  feet;  thence  North 
44°  05'  East  200.0  feet;  thence  North  32°  21'  East 
200  feet;  thence  North  12°  40'  East  158.8  feet;  thence 
North  4°  05'  East  179.8  feet;  then  North  52°  30' 
East  78.5  feet;  thence  South  27°  59'  East  267.7  feet; 
thence  South  21°  18'  Yv^est  138.0  feet ;  thence  South 
15°  18'  West  296.1  feet;  tlience  South  47°  29'  East 
141.5  feet ;  thence  South  3°  18'  East  409.0  feet ;  thence 
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South  25°  10'  East  90.0  feet;  thence  South  10°  02' 
East  181.5  feet;  then  South  28°  20'  East  214.5  feet ; 
then  South  24°  46'  East  132.1  feet;  thence  South 
51°  16'  East  149.6  feet;  thence  South  51°  38'  East 
289.4  feet;  thence  South  72°  15'  East  150.0  feet; 
thence  South  78°  58'  East  201.9  feet;  thence  South 
77°  27'  East  200.6  feet;  thence  South  80°  44'  East 
149.9  feet;  thence  South  60°  24'  East  172.4  feet; 
thence  South  10°  52'  West  320.9  feet;  thence  South 
33°  35'  West  233.5  feet  to  a  point  from  which  the 
corner  common  to  Section  8,  9,  16  and  17,  Township 
19  North,  Range  14  West,  Mount  Diablo  Meridian, 
bears  West  225.3  feet;  thence  continuing  South  33° 
35'  West  140.5  feet;  thence  South  36°  04'  East  140.7 
feet;  thence  South  1°  13'  East  150.8  feet;  thence 
South  20°  07'  East  164.6  feet;  thence  South  24°  15' 
East  156.1  feet;  thence  South  21°  00'  East  1395.0 
feet;  thence  South  26°  30'  East  940.0  feet;  thence 
North  59°  21'  West  2200.0  feet;  thence  North  m°  40' 
West  167.0  feet;  thence  North  69°  28'  West  137.7 
feet;  thence  North  82°  27'  West  199.6  feet;  thence 
North  85°  22'  West  92.4  feet;  thence  North  61°  01' 
West  185.0  feet;  thence  North  56°  18'  West  106.1 
feet;  thence  North  49°  08'  West  149.4  feet;  thence 
North  51°  42'  West  178.0  feet;  thence  North  68°  01' 
West  315.0  feet;  thence  North  52°  23'  West  304.0 
feet;  thence  North  80°  39'  West  200.0  feet;  thence 
North  86°  40'  West  163.2  feet;  thence  North  74°  49' 
West  198.1  feet;  thence  North  85°  59'  West  198.1 
feet  to  a  point  in  the  center  line  of  said  County 
Road;  thence,  along  said  center  line,  North  30°  27' 
West  199.9  feet;  thence  North  28°  13'  West  199.9 
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feet;  thence  North  32°  19'  West  200.0  feet;  thence 
North  19°  45'  West  311.7  feet  to  the  point  of  begin- 
ning containing  208  acres,  more  or  less,  exclusive 
of  that  portion  included  in  said  County  Road. 

Parcel  #4 — Northeast  quarter  of  the  Southeast 
quarter  of  Section  19,  Tov/nship  19  North,  Range  14 
West,  Mount  Diablo  Base  and  Meridian. 

Parcel  #5 — Northeast  quarter  of  the  Northeast 
quarter  of  Section  19,  Township  19  North,  Range 
14  West,  Moinit  Diablo  Base  and  Meridian. 

Parcel  #6 — Southeast  quarter  of  the  Northeast 
quarter  of  Section  19,  Township  19  North,  Range 
14  West,  Mount  Diablo  Base  and  Meridian. 

The  said  parcels  #1,  #2,  and  #3  above  described 
are  covered  by  a  contract  of  sale  made  and  entered 
into  the  28th  day .  [6]  of  February,  1944,  by  and 
between  DeLancey  Lewis  and  Doris  B.  Lewis,  his 
wife,  and  William  W.  Denton  and  William  H. 
James. 

The  said  parcels  #4,  #5,  and  #6  above  enum- 
erated are  not  covered  by  said  contract  of  sale  and 
are  independently  owned  by  the  said  Trustees  in 
Bankruptcy. 

Wherefore,  the  said  Trustees  in  Bankruptcy  pray 
that:  - 

1.  An  Order  issue  herein  directing  the  said  De- 
Lancey Lewis  and  Doris  B.  Lewis,  his  wife,  West 
Coast  Redv/ood  Corporation,  and  William  W.  Den- 
ton, and  each  of  them,  to  appear  before  the  above- 
entitled  court,  at  a  time  and  place  specified,  then 
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and  there  to  show  cause,  if  any  there  be,  why  the 
said  property  should  not  be  sold  free  and  clear  of 
liens  and  claims  thereon,  or  subject  to  liens  and 
claims  thereon. 

2.  Upon  the  hearing  of  the  said  Order  to  Show 
Cause  an  Order  be  made  herein  in  conformity  here- 
with. 

3.  The  Trustees  in  Bankruptcy  be  awarded  the 
costs  of  this  proceeding. 

4.  The  Trustees  m  Bankruptcy  be  granted  gen- 
eral relief. 

Dated :     This day  of  March,  1946. 

IRVING  M.  AVALKER, 
ORAINGER  AND  HUNT, 

By  REUBEN  O.  HUNT, 

Attorneys  for  Trustees.  [7] 

State  of  California, 
County  of  Los  Angeles — ss. 

li.  Boteler,  being  first  duly  sworn,  deposes  and 
says: 

I  am  one  of  the  Trustees  named  in  the  foregoing 
Petition  and  make  this  verification  for  and  on  be- 
half of  all  of  the  Trustees.  I  have  read  the  fore- 
going Petition  and  know  the  contents  thereof,  and 
the  same  is  true  to  the  best  of  my  knowledge,  in- 
formation, and  belief. 

/s/  L.  BOTELER, 
Affiant. 
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Subscribed  and  sworn  to  before  me  this  28tb  day 
of  March,  1946. 

/s/  BESS  A.  ALDRICH, 

Notary  Public  in  and  for  said 
County  and  State. 

[Endorsed]:     Filed  March  29,  1946.    Burton  J. 
Wyman,  Referee  in  bankruptcy. 

[Endorsed]:     Filed   July   11,   1946.   C.   W.   Cal- 
breath,  Clerk.  [8] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 
(DENTON  SAWMILL) 

Upon  consideration  of  the  Petition  filed  herein 
by  Paul  W.  Sampsell,  L.  Boteler,  and  Stewart  Mc- 
Kee,  Trustees  in  Bankruptcy  of  the  estate  of  the 
above-named  corporation,  for  an  Order  of  Sale  of 
the  real  and  personal  property  referred  to  in  the 
said  Petition. 

It  Is  Hereby  Ordered  that  DeLancey  Lewis,  Doris 
B.  Lewis,  his  wife,  West  Coast  Redwood  Corpora- 
tion, and  William  W.  Denton  be,  and  each  of  them 
are,  hereby  required  to  appear  before  the  under- 
signed Referee  in  Bankruptc}^,  at  his  courtroom  on 
the  Sixth  Floor  of  the  Grant  Building,  Seventh 
and  Market  Streets,  San  Francisco,  California,  on 
Monday,  April  15,  1946,  at  10:00  a.m.,  then  and 
there  to  show  cause,  if  any  there  be,  why  the  said 
Petition  should  not  be  granted. 
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It  Is  Hereby  Further  Ordered  that  service  of  the 
said  Petition  or  this  Order  to  Show  Cause  shall 
be  sufficient  if  copies  [9]  thereof  are  mailed  to  the 
said  persons  from  either  Los  Angeles  or  San  Fran- 
cisco at  least  ten  days  prior  to  the  date  of  such 
hearing. 

It  Is  Hereby  Further  Ordered  that  any  respond- 
ent desiring  to  plead,  answer,  or  respond  to  the 
said  Petition  or  the  said  Order  to  Show  Cause  shall 
serve  and  file  such  pleading,  answer,  or  response 
at  least  five  days  prior  to  the  date  of  such  hearing. 

Dated:      This  30th  day  of  March,  1946. 

BURTON  J.  AVYMAN, 
Referee  in  Bankruptcy. 

[Endorsed]:  Filed  April  1,  1946.  Burton  J. 
Wyman,  Referee  in  Bankruptcy. 

[Endorsed]:  Filed  July  11,  1946.  C.  W.  Cal- 
breath,  Clerk.  [10] 


[Title  of  District  Court  and  Cause.] 

PETITION  IN  RECLAMATION 

To  the  Honorable,  Burton  J.  Wyman,  Referee  in 
Bankruptcy : 

The  |)ctition  of  West  Coast  Redwood  Corporation 
and  DeLancey  T^ewis  and  Doris  B.  Lewis,  his  wife, 
respectfully  shows : 

I. 

That  West  Coast  Redwood  Corporation,   (here- 
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in  after  referred  to  as  '^ Corporation"),  is  a  cor- 
poration duly  created,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia. 

II. 

That  said  corporation  is  and  at  all  times  herein 
mentioned,  was  the  owner  of  that  certain  sawmill 
and  equipment  including  saws,  machinery  and  other 
necessary  tools  for  use  in  connection  with  the  oper- 
ation of  a  mill  located  in  Mendocino  County,  [11] 
California,   about  six  miles  east  of  Laytonville. 

III. 

That  on  or  about  March  22,  1944  said  corporation, 
as  seller,  entered  into  a  written  agreement  v/ith 
William  W.  Denton  and  William  H.  James,  as 
purchasers,  wherein  and  whereby  said  purchasers 
did  agree  to  purchase  from  said  corporation  all  of 
said  sawmill  and  equipment  above  mentioned  for 
a  total  sum  of  fifty  thousand  ($50,000)  dollars; 
that  by  inadvertence  said  agreement  excluded  a 
provision  therefrom  which  was  understood  and 
agreed  between  the  parties  hereto  providing  for 
the  payment  of  the  balance  of  the  purchase  price 
of  fifty  thousand  ($50,000)  dollars  not  later  than 
October  1,  1945  and  that  on  or  about  April  6,  1944 
said  corporation  executed  an  addendum  to  said 
agreement  which  was  deposited  with  the  Title  In- 
surance and  Guaranty  Company  in  San  Francisco 
with  said  orginial  agreement  on  March  22,  1944, 
it  being  understood  that  the  terms  of  said  addendum 
were  binding  upon  both  parties  to  said  agreement. 
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'J'liat  said  corporation  is  informed  and  believes  that 
said  addendum  was  in  fact  executed  by  said  pur- 
chasers, and  was  accepted  by  them  and  that  said 
addendum  of  April  6  and  said  agreement  of  March 
22  constitute  the  agreement  between  the  parties. 

That  thereafter  said  agreement  as  so  modified 
by  said  addendum  was  assigned  by  said  purchasers 
to  Christ's  Church  of  the  Golden  Rule,  the  above 
named  bankrupt;  that  a  copy  of  said  agreement 
and  said  addendum  are  attached  hereto  and  made 
a  ])art  hereof  and  marked  "Exhibit  A"  and  by  this 
reference  incorporated  herein  as  fully  and  to  the 
same  effect  as  though  at  this  j^oint  re-copied  and 
set  forth  in  haec  verba  and  pleaded  in  legal  effect. 

IV. 

Tliat  the  said  purchasers  violated  said  agreement 
and  defaulted  in  the  terms  thereof  in  the  following 
respects:  [12] 

(a)  That  said  purchasers  failed  to  acquire  from 
Union  Lumber  Company,  as  provided  by  Paragraph 
12  of  said  agreement,  the  parcels  of  timber  land 
under  option,  and  allowed  said  option  to  empire, 
thereby  materially  damaging  said  corporation  and 
the  future  operations  of  said  mill; 

(b)  That  said  purchasers  failed  to  make  the 
payments  in  accordance  with  said  agreement  and 
the  entire  balance  thereon  amounting  to  $27,366.70 
together  with  interest  thereon  at  the  rate  of  four 
percent  per  annum  from  October  1,  1945  is  due, 
owing  and  unpaid;  that  due  demand  and  notice  of 
said  default  were  given  to  said  purchasers  and  said 
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default  has  lasted  for  a  period  in  excess  of  thirty 
days  after  said  demand  and  notice. 

V. 

That  in  and  by  the  terms  and  provisions  of  said 
agreement,  and  said  purchasers  did  agree  that  in 
the  event  of  any  action  being  brought  to  enforce 
any  of  the  terms  of  said  agreement  by  either  party, 
the  prevailing  party  in  such  action  should  be  entitled 
to  reasonable  attorney's  fees  to  be  fixed  by  the 
court  and  taxed  as  part  of  the  costs  of  suit  in  such 
action;  that  said  corporation  alleges  that  a  reason- 
able sum  to  be  allowed  as  attorney's  fees  herein  is 
the  sum  of  three  thousand  ($3,000.00)  dollars. 

VI. 

That  it  is  also  provided  by  the  terms  of  said 
agreement  that  the  Lewis  contract  hereinafter  men- 
tioned should  be  assigned  to  said  corporation  as 
part  of  the  consideration  for  the  execution  of  said 
contract  so  that,  in  the  event  of  any  default  of 
the  purchasers  under  said  Lewis  contract,  said  cor- 
poration could  protect  its  right  by  paying  the  bal- 
ance due  to  said  DeLancey  Lewis  and  Doris  B. 
Lewis,  his  wife,  and  acquire  the  property  covered 
by  said  Lewis  contract.  [13]  ^ 

VII. 

That  said  purchasers  assigned  their  interests 
under  said  contract  aforesaid  to  said  Christ's 
Church  of  the  Golden  Rule,  the  bankrupt  herein, 
after  the  defaults  hereinbefore  mentioned  occurred, 
and  said  bankrupt  took  said  contracts  subject  to 
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said  defaulted  condition  thereof  and  with  knowl- 
edge of  all  of  the  foregoing  matters  herein  alleged. 

VIII. 

That  said  agreements  specifically  provided  that 
the  purchaser  should  have  no  title  to  any  of  the 
property  covered  by  said  agreement  until  the  fuU 
amount  of  the  purchase  price  and  interest  should 
have  been  paid.  Title  was  reserved  in  and  retained 
by  said  corporation  until  full  payment  of  said  pur- 
chase price.  That  all  payments  made  by  said  pur- 
chasers were,  according  to  the  terms  of  said  agree- 
ment deemed  to  have  been  made  hy  them  as  rental 
for  said  property  in  the  event  of  any  default 
thereunder. 

That  demand  has  heretofore  been  made  on  said 
bankrupt  and  the  Trustees  for  said  bankrupt  for 
the  payment  of  the  balance  due  under  said  contract 
of  the  return  of  said  property  but  they  have  refused 
and  do  now  refuse  to  pay  said  balance  or  return 
said  property. 

IX. 
That  at  all  times  herein  mentioned  said  DeLancey 
Lewis  and  Doris  B.  Lewis,  his  wife,  (hereinafter 
referred  to  as  '' Sellers"),  were  the  ow^ners  of  cer- 
tain parcels  of  land  described  in  that  certain  con- 
tract dated  February  28,  1942  executed  by  said 
DeLancey  Lewis  and  Doris  B.  Lewis,  his  wife,  as 
first  parties  and  sellers,  and  William  H.  Denton 
and  William  H.  James  as  second  parties,  a  copy 
of  which  contract  is  attached  hereto  and  made  a  [14] 
part  hereof  and  marked  "Exhibit  B"  and  by  this 
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reference  incorporated  herein  as  fully  and  to  the 
same  extent  as  though  at  this  point  re-copied  and 
set  forth  at  length  in  haec  verba  and  pleaded  in 
legal  effect. 

X. 

That  in  and  by  the  terms  of  said  agreement  said 
DeLancey  Lewis  and  Doris  B.  Lewis,  his  wife,  did 
agree  to  sell  said  property  to  said  second  parties 
named  in  said  agreement  for  the  sum  of  four  thou- 
sand three  hundred  sixty  ($4360.00)  dollars  payable 
as  therein  provided.  That  said  second  parties  de- 
faulted in  makiiig  the  payments  due  under  said 
contract  and  there  is  now  due,  owing  and  unpaid 
from  said  second  parties  to  DeLancey  Lewis  and 
Doris  B.  Lewis,  his  wife,  under  said  contract,  and 
in  accordance  with  the  terms  thereof,  the  sum  of 
one  thousand  eisht  hundred  and  61/100  ($1811. 61") 
dollars  plus  interest  at  the  rate  of  six  per  cent  per 
annum  from  August  15,  1945. 

XL 

That  said  contract  further  provided  that  said 
second  parties  named  therein  should  keep  all  the 
property  insured  for  the  benefit  of  the  respective 
parties  in  insurance  companies  satisfactory^  to  the 
sellers  named  therein;  that  said  second  parties 
failed  to  keep  and  maintain  such  insurance  and 
said  DeLancey  Lewis  and  Doris  B.  Lewis,  sellers, 
have  been  compelled  to  pay  insurance  premiums  in 
the  sum  of  one  thousand  eight  hundred  seven  and 
61/100  ($1807.61)  dollars,  being  necessary  and  rea- 
sonable insurance  on  said  property,  and  also  have 
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been  forced  to  pay  taxes  on  said  property  in  the  sum 
of  one  hundred  twenty-eight  and  88/100  ($128.88) 
doHars  which  said  second  parties  did  agree  to  pay 
and  which  they  failed  to  pay.  [15] 

XII. 

That  in  and  by  the  terms  and  provisions  of  said 
agreement  it  was  specifically  provided  that  the  title 
to  said  property  was  to  remain  in  and  to  be  re- 
tained and  reserved  in  sellers,  until  full  payment 
of  said  purchase  price  and  all  sums  due  under  said 
contract  and  that  all  additions  and  improvements 
to  said  property  by  second  parties  should  immedi- 
ately become  and  be  the  property  of  said  sellers. 

That  demand  has  heretofore  been  made  on  said 
bankrupt  and  the  Trustees  for  said  bankrupt  for 
the  payment  of  the  balance  due  under  said  con- 
tract or  the  return  of  said  property  but  they  have 
refused  and  do  now  refuse  to  pay  said  balance  or 
return  said  property. 

XIII. 

That  is  is  further  provided  in  and  b}^  said  con- 
tract that  in  the  event  of  any  action  or  proceeding 
being  brought  by  either  party  to  enforce  any  of 
the  terms  thereof,  the  prevailing  party  in  such 
action  should  be  entitled  to  reasonable  attorney's 
fees  to  be  fixed  by  the  court  and  taxed  as  costs  of 
suit  in  such  action  or  proceeding. 

XIV. 

That  said  petitioners  allege  that  the  sum  of  five 
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hundred   ($500.00)   dollars  is  a  reasonable  amount 
to  be  allowed  as  attorney's  fee  herein. 

Wherefore,  your  petitioners  pray  that  an  order 
be  made  herein  restoring  to  West  Coast  Redwood 
Corporation  full  and  complete  title  of  property 
covered  by  said  contract  aforesaid,  together  with  all 
additions  thereto  and  improvements  thereof  and 
that  this  court  decree  that  said  bankrupt  has  no 
interest  or  estate  or  claim  therein  or  thereto  or 
any  part  thereof  or  that  said  [16]  bankrupt  pay 
to  said  petitioners  the  full  amount  due  under  said 
contract  together  with  interest  thereon  as  herein- 
before alleged  and  for  a  furher  order  restoring 
to  DeLancey  Lewis  and  Doris  B.  Lewis,  his  wife, 
full  and  complete  title  to  the  property  being  the 
subject  of  said  real  estate  contract  aforesaid,  to- 
gether vvdth  all  improvements  and  additions  thereto 
or  that  said  bankrupt  be  directed  to  pay  to  said 
DeLancey  Lewis  and  Doris  B.  Lewis,  his  wife,  the 
said  sum  of  one  thousand  eight  hundred  eleven  and 
61/100  ($1811.61)  plus  interest  at  six  per  cent  from 
August  15,  1945  together  with  the  sum  of  one 
thousand  eight  hundred  seven  and  61/100  ($1807.61) 
dollars  covering  said  expenditures  and  that  said 
bankrupt  be  further  directed  to  pay  the  sum  of 
three  thousand  five  hundred  ($3500.00)  as  attor- 
ney's fees  herein  to  be  fixed  as  costs  in  this  pro- 
ceedmg  and  for  such  other  and  further  relief  as 
may  be  meet  and  proper  in  the  premises. 

THEODORE  M.  MONELL, 

Attorney  for  Petitioners.  [17] 
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Northern  District  of  California, 
City  and  County  of  San  Francisco — ss. 

DeLancey  Lewis,  beinj^  first  duly  sworn  deposes 
and  says: 

That  he  is  one  of  the  petitioners  named  in  the 
fores'oino;  petition  in  reclamation;  that  he  has  read 
said  petition  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge,  except- 
ing as  to  those  matters  therein  set  forth  upon  in- 
formation and  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

DeLANCEY  LEWIS 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  April,  1946. 

[Seal]  JANE  M.  DOUGHERTY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco.  [18] 

EXHIBIT  A 

The  Undersigned,  William  W.  Denton  and  Wil- 
liam H.  James,  both  of  Oakland,  California,  hereby 
offer  to  purchase  from  West  Coast  Redwood  Cor- 
poration, a  corporation,  hereinafter  called  ''West 
Coast",  all  of  that  certain  sawmill  equipment,  in- 
cluding all  saws,  machinery  and  other  necessary 
tools  for  use  in  connection  with  the  operation  of 
said  mill,  more  specifically  set  forth  in  that  inven- 
tory thereof  prepared  by  the  undersigned,  together 
with  those  three  certain  forty  acre  tracts  of  land 
purchased  by  the  undersigned  from  Union  Lumber 
Company,  and  including  the  existing  option  cover- 
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ing  six  additional  forty  acre  tracts  of  laud,  which 
option  is  contained  in  letter  addressed  to  said  West 
Coast  and  dated  May  3,  1943,  and  filed  with  Recon- 
struction Finance  Corporation,  hereinafter  called 
"RFC",  in  connection  with  the  loan  of  said  RFC 
to  said  West  Coast. 

1.  The  undersigned  offer  to  purchase  all  of  the 
foregoing,  being  all  of  the  physical  assets  of  said 
West  Coast,  for  the  total  sum  of  fifty  thousand 
(50,000.00)  dollars.  The  undersigned  agree  to  pay 
said  sum  in  the  following  manner: 

(a)  By  delivery  to  West  Coast  of  a  bankable 
promissory  note  in  the  sum  of  forty-five  hundred 
($4500.00  dollars,  payable  on  or  before  six  (6) 
months  from  date,  on  w^hich  note  said  West  Coast 
shall  be  able  to  realize  said  sum  of  forty-five  hun- 
dred dollars  without  discount  in  order  to  enable 
it  to  pay  said  amount  to  RFC  under  its  aforesaid 
loan.  Said  note  shall  be  delivered  on  execution 
hereof. 

(b)  On  the  same  date,  the  further  sum  of 
eighteen  hundred  twenty-two  and  92/100  (1822.92) 
dollars,  plus  interest  from  December  27,  1943,  to 
the  Collector  of  Internal  Revenue  on  account  of  the 
liability  of  West  Coast  for  withholding  taxes  with- 
held from  employees  of  West  Coast; 

(c)  The  balance  by  delivering  to  West  Coast 
one-half  the  entire  output  of  lumber  and  other  for- 
est products  from  said  mill  and  property  for  a 
period  of  six  months  from  and  after  the  date 
hereof,    provided,    however,    that   the    undersigned 
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agree  to  either  pay  in  cash  or  in  such  lumber  and 
forest  products  an  amount  sufficient  to  satisfy  tlie 
requirements  of  said  RFC  loan  to  said  West  Coast, 
as  a  minimum  monthly  payment  hereunder.  If,  at 
the  expiration  of  said  period  of  six  months,  the 
undersigned  should  decide  to  abandon  operations, 
there  shall  be  no  obligation  on  them,  or  either  of 
them,  hereunder,  save  and  except  for  one-half  of 
the  output  of  said  mill  and  property  or  said  mini- 
mum requirement  of  said  RFC  to  the  date  of  such 
abandonment  (whichever  amount  may  be  larger), 
and  in  such  .event  said  West  Coast  shall  have  full 
and  unimpaired  title  to  all  of  the  property  herein 
agreed  to  be  conveyed,  together  with  such  additions 
and  improvements  as  the  undersigned  may  have 
installed.  The  undersigned  hereby  specifically  agree 
that  all  additions,  replacements  and  improvements 
installed  upon  said  property  shall  immediately  be- 
come and  be  the  property  of  said  West  Coast  subject 
to  the  terms  hereof.  In  lieu  of  the  delivery  of  said 
one-half  of  said  entire  output,  the  undersigned  may 
pay  in  cash  the  value  thereof  after  satisfying  said 
West  Coast  as  to  such  value.  In  no  event  shall  the 
monthly  payments  hereunder  be  less  than  the 
amount  due  R.F.C.  under  its  loan.  [19] 

The  decreasing  balance  of  said  purchase  price  of 
fifty  thousand  (50,000.00)  dollars  shall  bear  interest 
at  the  rate  of  four  (4)  per  cent  per  annum,  and 
the  payments  shall  be  applied  first  to  interest  un- 
paid and  balance  toward  principal. 

2.  The  undersigned  further  agree  to  improve 
said  mill,  by  the  addition  of  work,  labor  and  ma- 
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terials,  in  a  minimum  value  of  three  thousand 
(3000.00)  dollars,  and  to  have  available  sufficient 
operating  capital  in  order  to  properly  carry  on 
the  operation  of  said  mill. 

3.  The  undersigned  further  agree  that  none  of 
their  rights  hereunder  shall  be  assignable,  except  to 
Christ's  Church  of  the  Golden  Rule  without  the 
written  consent  of  West  Coast  first  had  and  ob- 
tained. 

4.  The  undersigned  further  agree  to  acquire 
from  DeLancey  Lewis  and  Doris  B.  Lewis,  two 
hundred  eighty-six  (286)  acres  of  land  in  Mendo- 
cino County,  together  with  timber  and  water  rights, 
at  a  price  of  forty-three  hundred  sixty  (4360.00) 
dollars,  ten  acres  of  v/hich  shall  consist  of  the  mill- 
site  upon  which  the  mill  of  said  West  Coast  is  nov/ 
located  and  which  is  now  subject  to  a  lease  from 
said  DeLancey  Lewis  and  Doris  B,  Lewis  to  said 
West  Coast.  Said  contract  of  purchase  shall  be 
assigned  to  said  West  Coast  to  be  held  hj  it  a's 
security  hereunder  for  the  performance  of  the  obli- 
gations of  the  undersigned,  with  the  understanding 
that  said  West  Coast  may  further  assign  said  con- 
tract of  RFC  as  further  security  for  its  advances 
to  West  Coast.  All  of  said  assignments  shall  be 
held  in  escrow  by  Title  Lisurance  &  Guaranty  Com- 
pany for  the  account  of  all  interested  parties. 

5.  In  the  event  of  any  default  hereunder  on  the 
part  of  the  undersigned  in  making  any  payment 
herein  provided,  and  the  continuance  of  such  de- 
fault for  a  period  of  thirty   (30)   days  from  and 
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after  written  notice  by  AYest  Coast  to  the  under- 
signed, the  undersigned  shall  surrender  all  rights 
hereunder  and  all  right,  title  and  interest  of  the 
undersigned  in  and  to  the  property  herein  agreed 
to  1)6  conveyed,  together  with  the  improvements, 
additions,  betterments  and  replacements  installed 
by  the  undersigned,  to  said  West  Coast  free  of  any 
obligation  hereunder  and  from  any  claim  of  the 
undersigned. 

6.  In  the  event  of  the  acquisition  of  said  prop- 
erty from  DeLancey  Lewis  and  Doris  B.  Lewis,  as 
hereinbefore  provided,  there  shall  be  no  rental 
charged  against  West  Coast  for  the  use  of  said 
property  so  acquired  or  any  thereof,  and  in  the 
event  of  any  subsequent  default  of  the  undersigned 
hereunder  such  property  so  acquired  from  De- 
Lancey Lewis  and  Doris  B.  Lewis  shall  be  subject 
to  the  lien  of  said  loan  from  said  RFC  to  said  West 
Coast  as  though  said  property  was  owned  by  said 
West  Coast. 

7.  The  undersigned  shall  conduct  all  operations 
of  said  mill  property  at  their  own  cost  and  expense 
and  under  their  own  name  or  names,  or  a  name 
selected  by  them  not  similar  to  the  name  of  said 
West  Coast,  and  without  any  obligation  or  respon- 
sibility whatsoever  on  the  part  of  West  Coast,  and 
the  undersigned  agree  to  carry  complete  and  ade- 
quate insurance  to  protect  the  interests  [20]  of 
West  Coast  in  connection  with  the  operation  of  said 
mill  by  the  undersigned. 

8.  The  undersigned  further  agree  to  maintain 
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and  carry  any  and  all  insurance  required  to  be  kept 
by  the  terms  of  the  loan  to  West  Coast  by  RFC, 
insuring  the  interests  of  all  parties  as  they  may 
appear,  and  all  insurance  premiiuns  shall  be  pro- 
rated to  the  date  of  the  execution  hereof. 

9.  It  is  further  understood  that  the  undersigned 
shall  have  no  title  to  any  of  the  property  herein- 
before mentioned  until  the  full  amount  of  said  pur- 
chase price  of  fifty  thousand  (50,000)  dollars  and 
interest  shall  have  been  paid  to  West  Coast  as 
herein  provided,  at  which  time  proper  deeds  and 
bills  of  sale  shall  be  delivered  to  the  undersigned. 

Deeds  and  bills  of  sale  shall  be  prepared  and 
executed  by  West  Coast  and  delivered  in  escrow  to 
Title  Insurance  and  Guaranty  Company  in  San 
Francisco,  subject  to  delivery  upon  complete  per- 
formance in  accordance  with  the  terms  hereof. 

10.  In  the  event  of  any  action  being  brought  to 
enforce  any  of  the  terms  hereof  by  either  party, 
it  is  further  agreed  that  the  prevailing  party  in 
such  action  shall  be  entitled  to  reasonable  attorney's 
fees  to  be  fixed  by  the  court  and  taxed  as  part  of 
the  costs  of  suit  in  such  action. 

11.  It  is  expressly  understood  that  in  the  event 
of  any  default  of  the  undersigned,  as  hereinbefore 
provided,  all  payments  theretofore  made  by  them 
hereunder  to  West  Coast  or  for  its  account,  or  in 
the  acquisition  of  or  payment  for  any  improve- 
ments, additions  or  betterments,  shall  be  deemed  to 
be  rental  for  the  use  of  the  property  covered  hereby, 
and  that,  upon  the  termination  of  the  rights  of  the 
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undersigned  hereunder  by  reason  of  such  default, 
all  rights  of  the  undersigned  to  any  sums  to  paid 
for  such  additional  property,  improvements  or  bet- 
terments, shall  cease  and  terminate. 

12.  The  undersigned  further  agree  to  acquire 
from  Union  Lumber  Company,  in  accordance  with 
the  terms  of  said  outstanding  option,  the  property 
therein  specified,  provided  that  said  West  Coast 
shall  obtain  an  extension  of  sixty  (60)  days  for 
the  exercise  of  the  option  as  to  the  next  additional 
parcel  to  be  obtained  thereunder,  in  order  to  have 
available  timber  land  for  the  supply  of  timber  to 
said  mill.  All  properties  obtained  under  such  option 
by  the  undersigned  shall  be  immediately  assigned 
and  transferred  to  West  Coast,  so  that  West  Coast 
may  in  turn  subject  the  same  to  the  lien  of  the 
encumbrance  held  by  said  RFC  pending  final  con- 
summation of  this  agreement,  at  which  time  such 
property  shall  be  transferred  to  the  undersigned. 

13.  West  Coast  shall  have  at  all  times  the  right 
to  enter  the  premises  covered  by  this  agreement  to 
inspect  the  same  and  to  examine  the  books,  papers 
and  records  of  the  undersigned,  relative  to  their 
operation  of  any  business  conducted  by  them,  on 
the  premises  covered  hereby. 

14.  The  undersigned  agrees  to  keep  full,  true 
and  accurate  books  of  account  reflecting  the  busi- 
ness operations  of  said  mill  property,  showing  com- 
pletely and  truly  all  of  the  timber  and  other  prod- 
ucts cut  or  removed  or  manufactured  from  or  on 
said  premises.  [21] 
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15.  The  undersigned  agree  that  tliey  shall  not 
remove  from  the  premises  covered  hereby,  or  any 
property  added  hereto,  any  of  the  improvements, 
tools,  equipment  (excluding  motor  vehicles  or  live- 
stock) or  buildings  of  any  kind  or  character,  with- 
out the  written  consent  of  West  Coast  first  had 
and  obtained. 

16.  Performance  of  all  of  the  terms  hereunder 
is  subject  to  any  delays  caused  by  acts  of  war,  acts 
of  God,  strikes,  lockouts  or  any  other  cause  beyond 
the  control  of  either  of  the  parties  hereto, 

17.  West  Coast  shall  take  care  of  and  satisfy 
all  of  its  outstanding  obligations  and  indemnify 
and  hold  harmless  the  undersigned  from  all  dam- 
ages, loss,  cost  and  expense  occasioned  by  reason 
of  any  failure  of  West  Coast  to  pay  any  of  its 
obligations,  subject  to  the  terms  hereof. 

18.  Any  notice  required  hereunder  to  be  given 
to  the  undersigned  shall  be  mailed  by  United  States 
registered  mail,  with  return  receipt  requested,  ad- 
dressed to  either  or  both  of  the  undersigned,  with 
postage  fully  prepaid  thereon  at  Willits,  California. 
Any  notice  required  hereiuider  to  ])e  given  to  West 
Coast  shall  ])e  mailed  by  United  States  registered 
mail,  with  return  receipt  requested,  addressed  to 
said  West  Coast  Redwood  C'orporation,  in  care  of 
Theodore  M.  Monell,  1085-7  Mills  Building,  San 
Francisco,  4,  California. 

In  witness  whereof,  the  undersigned  have  here- 
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imto  subscribed  their  names  this  28th  day  of  Feb- 
ruary, 1944. 

WILLIAM  W.  DENTON. 

WILLIAM  H.  JAMES. 

The  foregoing  offer  is  hereby  accepted.  March 
22,  1944. 

WEST  COAST  REDWOOD  CORPORATION, 
By  A.  R.  PETTEY, 
President, 
And  THEODORE  M.  MONELL, 
Assistant   Secretary.    [22] 

This  agreement,  made  and  entered  into  this  6th 
day  of  April,  1944,  by  and  between  William  W. 
Denton  and  William  H.  James,  both  of  Oakland, 
California,  and  West  Coast  Redwood  Corporation, 
a  corporation, 

WITNESSETH: 
Whereas,  said  William  W.  Denton  and  William 
H.  James  did,  under  date  of  February  28,  1944, 
make  a  written  offer  to  said  West  Coast  Redwood 
Corporation,  a  corjjoration,  to  purchase  its  sawmill, 
which  offer  was  accepted  under  date  of  March  22, 
1944;  and 

Whereas,  said  offer  and  acceptance  does  not  ex- 
press the  full  intentions  of  the  parties  in  that  it 
omits  any  provision  for  the  payment  of  the  balance 
of  the  purchase  price  in  the  event  that  the  under- 
signed continue  the  operation  of  said  mill; 

Now,  therefore,  it  is  understood  and  agreed  that 
said  offer  and  acceptance  may  be  modified  to  add 
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thereto  as  sub-paragraph  "(d)"  of  paragraph  "1", 
the  following: 

"(d)  The  balance  of  said  purchase  price  of  fifty 
thousand  (50,000.00)  dollars,  in  the  event  the  under- 
signed continue  with  the  operation  of  said  mill 
property  and  do  not  decide  to  abandon  operations 
as  hereinbefore  provided,  by  delivering  to  West 
Coast  one-half  the  entire  output  of  lumber  and 
other  forest  products  from  said  mill  2.Yid  property, 
as  the  same  are  cut  and  acquired  by  the  undersigned 
mitil  the  entire  balance  of  said  purchase  price  to- 
gether with  interest  thereon  shall  have  been  fully 
paid.  Provided,  however,  that  the  monthly  pay- 
ments hereunder,  after  payment  in  full  of  said 
RFC  obligation,  shall  not  be  less  than  the  sum  of 
two  thousand  (2000.00)  dollars  per  month,  and  the 
entire  balance  of  said  purchase  price  shall  be  fully 
paid  to  West  Coast  not  later  than  October  1,  1945. 

It  is  further  understood  that  all  cut  timber  on 
said  premises  may  be  cut  and  manufactured  into 
lumber  by  the  undersigned  pursuant  to  the  terms 
hereof." 

WILLIAM  W.  DENTON. 
WILLIAM  H.  JAMES. 
WEST  COAST  REDWOOD  CORPORATION, 
By  A.  T.  PETTEY 
And  THEODORE  M.  MONELL.  [23] 

EXHIBIT  B 

Memorandum  of  agreement,  made  and  entered 
into  this  28th  day  of  February,  1944,  by  and  be- 
tween DeLancey   Lewis   and   Doris   B.   Lewis„   his 
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wife,  of  San  Mateo  County,  California,  hereinafter 
called  "First  Parties",  and  William  W.  Denton 
and  William  H.  James,  both  of  Oakland,  California, 
hereinafter  called  "Second  Parties", 

WITNESSETH: 

Whereas,  First  Parties  are  the  owners  of  certain 
properties  hereinafter  described,  a  portion  of  which 
is  the  millsite  on  which  the  mill  of  West  Coast  Red- 
wood Corporation  is  presently  situated;  and 

Whereas,  Second  Parties  desire  to  purchase  said 
property  for  the  total  sum  of  forty-three  hundred 
sixty  (4360.00)  dollars,  on  the  terms  and  conditions 
hereinafter  set  forth;  and 

Whereas,  Second  Parties  are,  under  even  date 
herewith,  entering  into  an  option  agreement  cover- 
ing the  purchase  of  certain  mill  equipment  and 
property  of  West  Coast  Redwood  Corporation :  and 

Whereas,  said  DeLancey  Lewis  is  an  insurance 
broker,  and  First  Parties  are  willing  to  sell  said 
property  to  Second  Parties  in  accordance  with  the 
terms  hereof,  including  the  right  to  act  as  exclusi^-e 
insurance  broker  for  Second  Parties  as  herein  pro- 
vided, 

Now,  therefore,  it  is  hereby  understood  and 
agreed,  by  and  between  the  respective  parties  here- 
to, as  follows: 

1.  First  Parties  hereby  agree  to  sell,  assign, 
transfer  and  convey  unto  Second  Parties  the  fol- 
lowing described  property  situated  in  the  County 
of  Mendocino,  State  of  California,  to-wit: 
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Parcel  One:  Lot  2,  Section  30,  Township  19 
North,  Range  14  West,  M.D.B.  &  M. 

Parcel  Two:  Southwest  i/4  of  Southeast  14  of 
Section  10,  Township  19  North,  Range  14  West, 
M.D.B.  &  M. 

Parcel  Three:  All  that  certain  property  de- 
scribed in  a  deed  from  First  Parties  to  Geo.  J. 
Stempel,  et  ux.,  recorded  in  Book  163  of  Official 
Records,  as  an  exception  of  208  acres  not  included 
in  the  granting  clause  of  said  deed. 

2.  First  Parties  agree  to  sell  said  property,  to- 
gether with  all  timber  and  water  rights  owned  by 
First  Parties,  to  Second  Parties  for  the  total  sum 
of  forty-three  hundred  sixty  (4360.00)  dollars,  pay- 
able as  follows: 

Five  Hundred  (500.00)  dollars  upon  the  execu- 
tion hereof,  receipt  whereof  is  hereby  acknowledged 
by  First  Parties,  and  the  balance  in  seventeen  (17) 
equal  monthly  installments  of  two  hundred  twenty- 
seven  and  06/100  (227.06)  dollars,  or  more,  plus 
interest  on  the  unpaid  principal  at  the  rate  of  six 
(6)  per  cent  per  annum,  i^rincipal  and  interest  pay- 
able in  lawful  money  of  the  United  States,  on  the 
1st  day  of  each  and  every  month  commencing  April 
1,  1944,  until  the  full  purchase  price  shall  have 
been  paid.  [24] 

3.  Sellers  agree,  upon  payment  in  full  for  said 
property,  to  transfer  the  same  free  and  clear  of  all 
liens    and   encumbrances,    excepting    easements    of 
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record,   to   Second   Parties,  together  with   all  im- 
provements now  on  said  property. 

4.  Second  Parties  promise  and  agree  to  pay 
said  sums  aforesaid  at  the  times  and  in  the  manner 
above  set  forth,  and  further  agree  to  pay  all  taxes 
and  assessments  charged  against  said  property  until 
Second  Parties  shall  have  paid  in  full  therefor. 

5.  Second  Parties  further  agree  to  keep  the  im- 
provements on  said  property  in  good  order,  condi- 
tion and  repair,  and  to  keep  the  same  insured  for 
the  benefit  of  the  respective  parties  hereto,  as  their 
interests  may  appear,  in  insurance  companies  satis- 
factory to  First  Parties. 

6.  Second  Parties  agree  that  all  improvements 
installed  by  them  on  said  premises,  excepting  mov- 
able fixtures,  shall  immediately  become  part  of  the 
realty  and  belong  to  First  Parties  and  that  Second 
Parties  shall  have  no  interest  therein  or  claim 
thereto,  or  any  part  thereof,  until  payment  in  full 
of  all  sums  due  from  them  hereunder. 

7.  Second  Parties  further  hereby  appoint  said 
DeLancey  Lewis  as  their  exclusive  insurance 
broker,  for  a  period  of  five  years  from  and  after 
the  date  hereof,  to  handle  for  them  the  placing  of 
all  insurance  required  or  carried  in  connection  with 
the  operation  of  said  sawmill  and  property  and 
agree  that  no  other  agent  or  broker  shall  act  for 
them,  or  either  of  them  during  said  period,  and 
that  all  insurance  carried  in  connection  with  said 
business  shall  be  placed  through  said  DeLancey 
Lewis  and  not  otherwise  handled  or  placed.    Pro- 
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vided,  however,  that  said  DeLaneey  Lewis  shall  at 
all  times  use  his  best  efforts  to  effect  such  economies 
in  the  placing  of  such  insurance  as  any  other  pru- 
dent insurance  broker  would  under  like  circum- 
stances. 

8.  First  Parties  further  agree  to  execute  a  deed 
for  the  property  hereinbefore  described  to  Second 
Parties  and  to  deposit  such  deed  with  Title  Insur- 
ance and  Guaranty  Company,  in  San  Francisco, 
with  instructions  to  deliver  same  upon  payment  in 
full  of  all  sums  due  hereunder  to  First  Parties. 

9.  In  the  event  of  any  action  or  proceedings 
being  brought  by  either  party  hereto  to  enforce  any 
of  the  terms  hereof,  it  is  further  agreed  that  the 
prevailing  party  in  such  action  or  proceeding  shall 
be  entitled  to  reasonable  attorney's  fees,  which 
shall  be  fixed  by  the  court  and  taxed  as  costs  of 
suit  in  such  action  or  proceeding. 

In  witness  whereof,  the  parties  hereto  have  exe- 
cuted this  agreement  the  day  and  year  first  herein 
written. 

DeLANCEY  LEWIS, 
DORIS  B.  LEWIS, 

First  Parties. 
WILLIAM  W.  DENTON, 
WILLIAM  H.  JAMES, 
Second  Parties. 

[Endorsed]:  Filed  April  1,  1946.  Burton  J. 
Wyman,  Referee  in  Bankruptcy. 

[Endorsed]:  Filed  July  11,  1946.  C.  W.  Cal- 
breath,  Clerk.  [25] 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AND  SETTING 
DAY  OF  HEARING. 

Upon  consideration  of  the  petition  of  West  Coast 
Redwood  Corporation  and  DeLancey  Lewis  and 
Doris  B.  Lewis  in  reclamation,  tiled  herein,  with 
respect  to  the  sawmill  property  and  land  near  Lay- 
tonville,  in  Mendocino  County,  California,  known 
as  the  "Denton  Sawmill", 

It  is  hereby  ordered  that  Paul  W.  Sampsell,  L, 
Boteler  and  Stewart  McKee,  Trustees  in  bank- 
ruptcy of  the  bankrupt  above  named,  and  said 
Bankrupt,  be,  and  they  are  hereby,  required  to 
appear  before  the  undersigned  Referee  in  Bank- 
ruptcy, at  his  Courtroom  in  the  Grant  Building, 
at  Seventh  and  Market  Streets,  in  San  Francisco, 
California,  on  Monday,  April  15,  1946,  at  the  hour 
of  ten  o'clock  a.  m.,  of  said  day,  then  and  there  to 
show  cause  why  the  said  petition  should  not  be 
granted. 

It  is  f  urther  hereby  ordered  that  service  of  said 
petition  [26]  and  this  order  to  show  cause  shall  be 
sufficient  if  made  by  mail  from  San  Francisco,  on 
or  before. April  5,  1946. 

It  is  further  hereby  ordered  that  any  respondent 
desiring  to  contest  the  said  petition  shall  serve  and 
file  herein  an  answer  or  other  pleading  at  least  five 
days  prior  to  said  April  15,  1946. 
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Dated:     April  3rd,  1946. 

BURTON  J.  WYMAN, 

Referee  in  Bankruptcy. 

I  hereby  certify  that  the  annexed  instrument  is 
a  true  and  correct  copy  of  the  original  on  file  in 
my  office. 

Dated :     April  3,  1946. 

BURTON  J.  WYMAN, 
Referee  in  Bankruptcy. 

[Endorsed]:  Filed  April  4,  1946.  Burton  J. 
Wyman. 

[Endorsed]:  Piled  July  11,  1946.  C.  W.  Cal- 
breath,  Clerk.  [27] 


[Title  of  District  Court  and  Cause.] 

answer  of  trustees  in  bankruptcy 
to  petition  in  reclamation  of 
delancey  lewis,  ET  AL. 

Now  come  Paul  W.  Sampsell,  L.  Boteler  and 
Stewart  McKee,  the  trustees  in  bankruptcy  of  the 
estate  of  the  above  named  bankrupt  corporation, 
and,  for  answer  to  the  petition  in  reclamation  filed 
herein  by  DeLancey  Lewis  and  Doris  B.  Lewis,  his 
wife,  and  West  Coast  Redwood  Corporation,  denies 
each  and  every  allegation  in  the  said  petition  con- 
tained. 

Wherefore,  the  said  trustees  pray  that  the  said 
petition  be  denied  and  for  general  relief. 
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Dated:     Aug.  6,  1946. 

IRVING  M.  WALKER, 
GRAINGER  &  HUNT, 

By  REUBEN  G.  HUNT, 

Attorneys  for  Trustees. 

Verification  of  the   foregoing  answer  is  hereby 
waived  this  8th  day  of  April,  1946. 


Attorney  for 

DeLancey  Lewis,  et  al. 

[Endorsed]:     Filed   April    9,    1946.     Burton    J. 

Wyman,  Referee  in  Bankruptcy. 

[Endorsed] :  .  Filed  July  11,   1946.    C.  W.   Cal- 
breath,  Clerk.  [28] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  WEST  COAST  REDWOOD  COR- 
PORATION AND  DeLANCEY  LEVv^S  AND 
DORIS  B.  LEWIS  TO  PETITION  FOR  AN 
ORDER  OF  SALE  (DENTON  SAWMILL). 

Come  now  West  Coast  Redwood  Corporation,  a 
corporation,  and  DeLancey  Lewis  and  Doris  B. 
Lewis,  his  wife,  and  file  this,  their  answer  to  the 
petition  for  an  order  of  sale  of  the  Denton  Saw- 
mill in  the  above  matter  and  respectfully  represent : 

I. 

That  West  Coast  Redwood  Corporation,  herein- 
after referred  to  as  "corporation,"  was  duly  ere- 


vs.  Theodore  M.  Monell  37 

ated,  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California. 

II. 

That  DeLancey  Lewis  and  Doris  B.  Lewis  are 
husband  and  wife  and  are  hereinafter  referred  to 
as  "sellers."  [29] 

III. 

That  said  corporation  and  said  sellers  did  on 
April  2,  1946,  file  herein  their  petition  in  reclama- 
tion in  which  said  resx3ondents  seek  to  reclaim  the 
property  for  which  an  order  of  sale  is  sought  by 
the  Trustees  in  Bankruptcy  of  the  above  named 
bankrupt.  That  reference  is  hereby  made  to  said 
petition  in  reclamation  and  by  such  reference  said 
X:>etition,  together  with  the  exhibits  thereto,  is 
hereby  incorporated  as  fully  and  to  the  sam.e  ex- 
tent as  though  at  this  point  re-copied  at  length  in 
haec  verba  and  pleaded  in  legal  effect. 

IV. 

That  as  alleged  in  said  petition  in  reclamation 
your  respondents  herein  are  the  owners  of  all  of 
the  properties  for  which  an  order  of  sale  is  herein 
sought  by  virtue  of  the  terms  of  said  agreements 
and  are  entitled  to  possession  of  all  of  said  property 
by  reason  of  the  defaults  of  the  purchasers  under 
said  contract  as  alleged  in  said  petition  in  reclama- 
tion or  in  lieu  of  such  possession  are  entitled  to  full 
payment  of  the  entire  amounts  due  to  them  under 
said  contracts  together  with  advances  made  by  them 
together  with  interest  thereon  and  attorney's  fees 
as  alleged  in  said  petition. 
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Wherefore,  said  respondents  pray: 

1.  For  an  order,  of  restoration  to  them  in  ac- 
cordance with  their  petition  in  reclamation  hereto- 
fore filed  herein;  or 

2.  That  said  bankrupt  and  said  Trustees  in 
Bankruptcy  be  directed  to  pay  to  your  respondents 
the  full  amounts  due  to  them  under  said  contracts 
hereinbefore  mentioned,  together  with  interest 
thereon  and  together  with  the  additional  amounts 
advanced  hj  them  as  alleged  in  said  petition  in 
reclamation;  and 

3.  That  said  bankrupt  and  said  Trustees  in 
Bankruptcy  ])e  directed  to  pay  to  res^^ondents  the 
sum  of  three  thousand  five  [30]  hundred  (3500.00) 
dollars  as  attorney's  fees  herein  to  be  fixed  as  costs 
in  this  proceeding;  or 

4.  If  an  order  of  sale  be  made  herein  that  such 
order  be  made  subject  to  all  of  the  rights  of  your 
respondents  as  hereinbefore  set  forth,  and  alleged 
in  said  petition  in  reclamation  heretofore  filed 
herein,  to  collect  the  balances  due  to  them  together 
with  interest  and  the  advances  made  by  them,  and 
attorney's  fees;  and 

5.  That  said  respondents  be  granted  such  other 
and  further  relief  as  may  be  meet  and  proper  in 
the  premises. 

Dated  this  5th  day  of  April,  1946. 

Attorney  for  Respondents.  [31] 
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Northern  District  of  California, 

City  and  County  of  San  Francisco. — ss 

DeLancey  Lewis,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  respondents  named  in  the 
foregoing  answer;  that  he  has  read  said  answer 
and  knows  the  contents  thereof,  and  that  the  same 
is  true  to  his  own  knowledge,  excepting  as  to  those 
matters  therein  set  forth  upon  information  and 
belief,  and  as  to  those  matters  that  he  believes  it 
to  be  true. 

delancey  lewis. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  April,  1946. 

DOROTHY  H.  McLENNAN, 

Notary  public  in  and  for  the  City  and  County 
of  San  Francisco. 

Receipt  of  a  copy  of  the  foregoing  answer  is  here- 
by admitted  this  6th  day  of  April,  1946. 

IRVING  M.  WALKER, 
GRAINGER  &  HUNT, 

Attorneys  for  Trustees. 

[Endorsed]:  Filed  April  15,  1946.  Burton  J. 
Wyman,  Referee  in  Bankruptcy. 

[Endorsed]:  Filed  July  11,  1946.  C.  W.  Cal- 
breath,  Clerk.  [32] 
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[Title  of  District  Court  and  Cause.] 

RETURN  OF  SALE  OF  REAL  AND 
PERSONAL  PROPERTY 

Paul  W.  Sampsell,  L.  Boteler  and  Stewart  McKee, 
tlie  trustees  in  bankruptcy  of  the  estate  of  the  above 
named  corporation,  respectfully  show: 

On  November  1,  1945,  the  above  entitled  proceed- 
ing was  commenced  in  the  above  entitled  court  by 
the  above  named  corporation  under  Chapter  XI  of 
the  Bankrui)tcy  Act,  as  amended,  for  an  arrange- 
ment between  the  said  corporation  and  its  creditors. 
On  November  15,  1945,  in  the  same  case,  the  said 
corporation  filed  its  voluntary  petition  in  bank- 
ruptcy. Thereafter  and  on  November  19,  1945,  the 
said  corporation  was  duly  adjudicated  a  bankrupt 
upon  [33]  said  petition,  and  further  proceedings  in 
the  case  were  referred  by  the  court  to  Benno  M. 
Brink,  a  Referee  in  Bankruptcy  thereof.  On  No- 
vember 20,  1945,  Paul  W.  Sampsell,  J.  Ray  Files, 
and  Stewart  McKee  were  appointed  and  qualified 
by  the  court  as  primary  receivers  in  bankruptcy 
of  the  estate  of  the  said  corporation.  Thereafter 
they  acted  in  that  capacity  until  January  4,  1946. 
On  January  4,  1946,  Paul  W.  Sampsell,  L.  Boteler, 
and  Stewart  McKee  were  appointed,  with  the  ap- 
proval of  the  court,  and  qualified  by  the  court,  as 
trustees  in  bankruptcy  of  the  estate  of  the  said 
corporation,  and  ever  since  have  been  and  now  are 
the  duly  appointed,  qualified,  and  acting  trustees 
in  bankruptcy  of  the  said  estate.  On  November  26, 
1945,   upon   the   application   of   the   said  primary 
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receivers  in  bankruptcy,  ancillary  proceedings  in 
bankruptcy  Avere  commenced  and  thereafter  prose- 
cuted in  the  United  States  District  for  the  Northern 
District  of  California.  Thereafter  and  on  November 
26,  1945,  the  said  District  Court  for  Northern  Cali- 
fornia appointed  and  qualified  as  ancillary  receivers 
in  bankruptcy  for  the  Northern  District  of  Cali- 
fornia, Paul  W.  Sampsell  of  Los  Angeles  and  Wil- 
liam Gr.  Mikulich  of  San  Francisco.  Thereafter  the 
said  ancillary  receivers  in  bankruptcy  for  the  North- 
ern District  of  California  continued  to  act  as  such 
until  10:30  a.m.  on  Monday,  February  18,  1946, 
when  their  duties  as  such  ancillary  receivers  in 
bankruptcy,  except  to  account  to  said  District  Court 
for  the  Northern  District  of  California  for  their 
administration,  were  terminated,  and  they  were 
superseded  in  office  by  said  trustees  in  bankruptcy. 

Am.ong  the  assets  of  the  bankrupt  estate  is  a 
sawmill  located  about  ten  miles  northwest  of  ¥/il]its, 
Mendocino  County,  California,  comprising  real 
estate,  machinery  and  equipm-cnt,  timber  options, 
and  rolling  stock  and  other  loose  articles  of  per- 
sonal property,  i^urchased  partly  on  contract  from 
DeLancey  Lewis  and  Doris  B.  Levv^is,  his  wife.  West 
Coast  Redwood  Corporation,  a  corporation,  [34] 
and  Stevenson  Farm  Equipment  Co.,  a  partnership. 
The  real  estate  consists  of  six  parcels  of  land  lo- 
cated in  said  Mendocino  County  and  is  described  as 
set  forth  in  ''Exhibit  A"  hereto  attached  and  made 
a  part  hereof. 

The  title   of  the  trustees  in  bankrupsty  to  the 
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sawmill,  real  and  personal  propeiy,  is  equitable. 
At  the  time  of  bankruptcy,  the  bankrupt  corpora- 
tion was  purchasing  the  said  real  estate  and  ma- 
chinery and  equipment  of  the  sawmill  on  contract 
from  said  DoLancey  Lewis  and  Doris  B.  Lewis, 
and  West  Coast  Redwood  Corporation.  Also  at  the 
tim.e  of  bankruptcy,  the  bankrupt  was  purchasing 
certain  rolling  stock  used  at  the  mill  on  contract 
from  said  Stevenson  Farm  Equipment  Co.  The  said 
Stevenson  Farm  Equipment  Co.,  a  partnership,  also 
holds  an  equitable  lien  on  all  the  property.  The 
Stockton  Morris  Plan  Co.,  a  corporation,  held  a 
chattel  mortgage  on  other  rolling  stock.  Parcels  4, 
5  and  6  of  the  real  estate  were  acquired  by  the 
bankrupt  through  tax  deeds,  and  title  companies 
will  not  insure  tax  titles. 

The  above  entitled  court,  acting  through  Burton 
J.  Wyman,  Referee  in  Bankruptcy,  signed,  filed 
and  entered  herein  on  May  24,  1946,  an  order  deter- 
mining the  balances  due  upon  such  conditional  sales 
contracts,  equitable  lien,  and  chattel  mortgage,  as 
follows: 

1.  DeLancey  Lewis  and  Doris  B. 
Lewis,  his  wife,  conditional  sales  contract 
on  real  property,  dated  February  28,  1942, 
plus  interest  upon  the  sum  of  $1,811.61,  at 
the  rate  of  6%  per  annum  from  August  15, 

1945,  until  paid   $3,748.10 

2.  West  Coast  Redwood  Corporation,  a 
corporation,  conditional  sales  contract  on 
machinery  and  equipment  of  sawmill,  dated 
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March  22,  1944,  plus  interest  thereon  at  the 
rate  of  4%  per  annum  from  October  1,  1945, 
until  paid    $27,366.70 

3.  Theodore  Monell,  attorney  for  De- 
Lancey  Lewis  and  Doris  B.  Lewis,  his  wife, 
and  West  Coast  Redwood  Corporation,  a 
corporation,  counsel  fees  in  connection  with 

their  -conditional  sales  contracts   2,500.00 

4.  Stevenson  Farm  Equipment  Co.,  a 
partnership,  conditional  sales  contracts 
upon  rolling  stock,  dated  October  7,  1944 
and  April  15,  1945,  and  equitable  lien  on 

all  the  property  4,274.28 

5.  Bryce  Swartfager,  attorney  for  Ste- 
venson Farm  Equipment  Co.,  a  partner- 
ship, counsel  fees  in  connection  with  its 
conditional  sales  contracts 150.00 

6.  Stockton  Morris  Plan  Company,  a 
corporation,  chattel  mortgage  lien  on  roll- 
ing stock,  dated  April  10,  1945  2,373.57 

Total  $40,412.65 

Industrial  Equipment  Co.  holds  a  conditional 
sales  contract  covering  a  light  plant  in  which  the 
bankrupt  has  an  equitable  interest.  The  bankrupt 
contends  that  there  is  a  balance  due  of  $89.22  but 
the  industrial  Equipment  Co.  asserts  that  $120.22  is 
the   correct   balance.    The   total  amount  due  upon 
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all  these  items,  including  interest  to  date,  amounts 
to  a  little  less  than  $43,000.00. 

An  inventory  of  the  said  personal  property  ex- 
cept timber  options  has  been  filed  herein,  and  a 
copy  thereof  is  hereto  attached  as  "Exhibit  B" 
and  made  a  part  hereof.  The  original  inventory 
figure  was  $90,439.00.  But  certain  third  parties 
claim  title  to,  and  right  to  the  possession  of,  certain 
articles  on  that  list,  adverse  to  the  trustees  in  bank- 
ruptcy. The  inventory  figure  of  these  articles  is 
$4,429.50,  thus  leaving  a  net  figure  of  $86,009.50. 
Such  claim  of  these  third  parties  is  not  conceded 
by  the  trustees  in  bankruptcy. 

The  said  property,  real  and  personal,  has  been 
appraised  herein  at  $42,000.00. 

Pursuant  to  extensive  advertising  through  cir- 
culars sent  to  prospective  bidders  throughout  Cali- 
fornia, (a  copy  of  the  notice  of  sale  is  hereto 
attached  as  Exhibit  C)  bids  for  the  sale  of  the 
said  real  and  personal  property,  free  and  clear 
of  liens  and  claims  thereon,  except  current  county 
taxes  which  are  to  be  prorated  as  of  the  date  of 
the  escrow  [36]  hereinafter  mentioned,  and  any  lien 
arising  out  of  county  taxes  for  the  fiscal  year  1946- 
1947,  and  except  the  following: 

Existing  roads  and  rights  of  way. 

Right  of  Way  for  pipe  line  granted  to  Chas. 
Underbill  by  Luella  Morrell  and  Luella  Morrell, 
Guardian  of  Harriet  Adeline  Davis,  a  minor,  by 
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instrument  dated  Nov.  10,  1922  and  recorded  same 
day  in  Libar  170  of  Deeds,  page  103,  Mendocino 
County  Records,  affects  Parcel  One. 

Water  right  granted  by  DeLancey  Lewis  et  ux, 
to  Geo.  J.  Stempel  et  ux  by  deed  dated  Feb.  19, 
1943,  recorded  in  Liber  163  of  Official  Records, 
page  39,  Mendocino  County  Records.  Aifects  Par- 
cel One. 

were  received  by  the  trustees  before  Referee  in 
Bankruptcy  Burton  J.  A¥yman  in  his  courtroom 
on  May  20,  1946.  After  considerable  competition, 
the  highest  bid  made  was  $66,600.00,  submitted  by 
A.  J.  Barbee  doing  business  under  the  trade  name 
of  California-Pacific  Lumber  Co.  The  trustees  have 
accepted  the  said  bid,  as  the  highest  and  best  bid 
obtainable  and  return  the  same  herewith  for  con- 
firmation. Such  a  sale  will  enable  the  trustees  to 
clear  oif  all  liens  and  claims  upon  the  property  and 
leave  an  equity  for  the  bankrupt  estate  of  over 
$24,000.00. 

The  sale  is  to  be  consummated  through  an  escrov/ 
with  the  Title  Insurance  and  Guaranty  Co.,  of 
San  Francisco.  Current  taxes  are  to  be  prorated 
as  of  the  date  of  the  escrow.  There  are  some  pre- 
vious unpaid  taxes  that  must  be  paid  out  of  the 
escrow  b}^  the  estate.  U.  S.  revenue  stamps,  notary 
and  recording  fees  are  to  be  paid  by  the  estate.  [37] 
The  cost  of  a  policy  of  title  insurance  is  to  be 
borne  by  the  purchases. 

$6660.00,  or  10%  of  the  entire  amount  of  the  bid, 


i6  Paul  W.  Sampsell,  et  al., 

viz.,  $66,600.00,  lias  been  dei)Osited  ^Yith  the  court 
of  the  trustees  in  bankruptcy.  If  for  any  good 
and  sufficient  reason  it  shall  appear  that  it  would 
be  equitable  to  return  to  the  buyer  the  said  i)ur- 
chase  price,  or  any  part  thereof,  by  reason  of 
undue  delay  in  completion  of  the  escrow,  uncurable 
defects  in  title,  etc.,  the  buyer  may  apply  to  the 
above-entitled  court  for  relief  upon  due  notice  to 
the  trustees  in  bankruptcy.  Upon  confirmation  of 
the  sale  by  the  court,  the  purchaser  is  to  be  let 
into  posession  of  the  property,  but  church  members 
upon  the  property  shall  have  fifteen  days  thereafter 
in  which  to  remove  themselves  and  their  effects 
from  the  premises.  In  the  event,  for  any  good  and 
sufficient  reason,  the  said  escrow^  cannot  be  closed, 
or  there  appears  to  be  uncurable  defects  in  the 
titles  to  the  properties,  and  the  purchaser  shall 
ai)ply  to  this  court  for  a  recission  of  the  sale,  an 
equitable  financial  adjustment,  mider,  the  super- 
vision of  the  court,  between  the  purchaser  and  the 
trustees  in  bankruptcy,  shall  be  made  with  respect 
to  the  use  of  the  premises  by  the  purchaser  while 
he  held  possession. 

During  the  course  of  administration  herein  it  is 
necessary  that  such  property  be  liquidated  by  sale; 
and  this  sale  apparently  produces  the  best  price 
obtainable  under  existing  circumstances. 

On  May  10,  1946,  an  order  was  made  by  the 
District  Court  of  the  United  States,  Central  Divi- 
sion,  Northern   District    of    California,   the    court 
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of  primary  jurisdiction,  acting  through  Benno  M. 
Brink,  a  referee  in  bankruptcy  thereof,  authorizing 
the  said  trustees  to  sell  the  said  real  and  personal 
property.  [38]  The  said  order  was  made  after  due 
notice  given  to  creditors  pursuant  to  the  provisions 
of  Sec.  58  of  the  Bankruptcy  Act.  A  certified  copy 
of  said  order  is  hereto  attached  and  made  part 
hereof  as  "Exhibit  D". 

Wherefore,  the  said  trustees  pray  that  the  said 
sale  be  confirmed  as  above  outlined,  and  for  general 
relief. 

Dated:     This  23rd  day  of  May,  1946. 

/s/  PAUL  W.  SAMPSELL,     ■ 
Trustee. 

/s/  L.  BOTELER, 
Trustee. 

/s/  STEWART  McKEE, 
Trustee. 

[Endorsed]:  Filed  May  25,  1946.  Burton  J. 
Wyman,  Referee  in  bankruptcy.  [39] 

State  of  California, 
County  of  Los  Angeles — ss. 

L.  Botler,  being  first  duly  sworn,  deposes  and 
says : 

I  am  one  of  the  trustees  named  in  the  foregoing 
return  of  sale  and  make  this  verification  for  and 
on  behalf  of  all  of  the  trustees.  I  have  read  the 
foregoing   return   of   sale   and  know   the   contents 
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thereof,  and  the  same  is  true  to  the  best  of  my 
knowledge,  information,  and  belief. 

L.  BOTELER, 

Affiant. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  May,  1946. 

[Seal]  BESS  A.  ALDRICH, 

Notary  Public  in  and  for  said 
County  and  State. 

[Endorsed]:     Filed   May   25,    1946.     Burton    J. 
Wyman,  Referee  in  Bankruptcy. 

[Endorsed]:     Filed  July  11,  1946.     C.  W.  Cal- 
breath.  Clerk.  [40] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  WILLITS  SAWMILL 

The  a])ove  entitled  court,  acting  through  Burton 
J.  Wyman,  a  Referee  in  Bankruptcy  therof,  having 
signed,  filed  and  entered  herein  on  May  27,  1946, 
its  order  directing  that  Paul  W.  Sampsell,  L. 
Boteler.  and  Stewart  McKee,  the  Trustees  in  Bank- 
ruptcy herein,  if  they  desire  to  retain  as  assets  of 
the  estate,  certain  properties,  real  and  personal, 
referred  to  in  said  order,  they  shall,  on  or  before 
June  1,  1946,  pay  to  DeLancy  Lewis  and  Doris  E. 
Lewis,  his  wife,  and  to  Westcoast  Redwood  Corpora- 
tion, a  corporation,  and  to  Stevenson  Farm  Equip- 
ment   Company,    a    corporation,    and   to    Stockton 
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Morris  Plan  Company,  a  corporation,  certain  monies 
specified  in  the  said  order;  and 

Whereas,  the  said  Trustees  in  Bankruptcy  are 
engaged  in  endeavoring  to  sell  the  said  property, 
real  and  personal,  for  a  price  in  excess  of  the 
aggregate  amount  of  said  monies  so  to  be  paid, 
and  also  have  in  view  a  refinancing  offer  which 
contemplates  the  paying  off  of  the  said  monies ;  and 

Whereas,  in  the  event  of  a  sale  or  a  refinance, 
an  escrow  with  [41]  a  responsible  title  company 
will  be  necessary,  and  Title  Insurance  and  Guar- 
anty Co.,  of  130  Montgomery  St.,  San  Francisco, 
is  satisfactory  for  that  purpose, 

It  Is  Hereby  Stipulated  and  Agreed  that  the 
said  time  of  June  1,  1946,  is  hereby  extended  to 
June  17,  1946,  or,  if,  in  the  meantime,  an  escrow^ 
is  opened  with  the  said  title  company  for  the  pur- 
pose of  consummating  a  sale  or  a  refinancing  scheme, 
which  escrow  is  satisfactory  to  the  parties,  then 
until  the  completion  of  such  escrow. 

It  Is  Hereby  Further  Stipulated  and  Agreed  that 
all  parties  hereto  will  cooperate  to  the  end  that 
all  necessary  documents  and  papers  shall  be  executed 
and  delivered  into  such  escrow  in  order  that  good 
title  to  the  property  shall  appear. 
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The  approximate  amount  of  the  said  monies  so 
to  be  paid  is  $42,000.00 

PAUL  W.  SAMPSELL, 
L.  BOTELER  and 
STEWART  McKEE, 

Trustees  in  Bankruptcy, 

By  GRAINGER  &  HUNT, 
By  /s/  REUBEN  G.  HUNT, 
Their  Attorneys. 

/s/  THEODORE  M.  MONNELL, 

Attorney  for  DeLancey  Lewis 
and  Doris  B.  Lewis,  his 
wife,  and  West  Coast  Red- 
w^ood  Corporation,  a  corp. 

/s/  BRYCE  SWARTFAGER, 

Attorney  for  Stevenson  Farm 
Equipment  Co. 

/s/  LAFAYETT  J.  SMALLPAGE, 
Attorney  for  Stockton  Morris 
Plan  Co.,  a  corp. 

The  foregoing  stipulation  is  hereby  approved  this 
27th  day  of  May,  1946,  and  it  is  so  ordered. 
/s/  BURTON  J.  WYMAN, 

Referee  in  Bankruptcy. 

[Endorsed]:     Filed    May    27,    1946.     Burton   J, 
Wyman,  Referee  in  Bankruptcy. 

[Endorsed]:     Filed  July   11,  1946.    C.  W.   Cal- 
breath,  Clerk.  [42] 
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[Title  of  District  Court  and  Cause.] 

ORDER  CLEARING  TITLE,  DETERMINING 
AMOUNTS  DUE  UNDER  LIENS,  AND 
OF  SALE 

Paul  W.  Sampsell,  L.  Boteler,  and  Stewart  Mc- 
Kee,  the  Trustees  in  Bankruptcy  of  the  estate  of 
the  above-named  corporation,  having  filed  herein 
their  petition  for  release  of  attachments  and  execu- 
tions, and  having  later  filed  herein  their  petition 
for  an  order  of  sale,  with  relation  to  the  project  of 
the  bankrupt  corporation  known  as  the  Denton 
Sawmill,  near  Willits,  Mendocino  County,  Cali- 
fornia, 

And  an  order  to  show  cause  upon  the  said  peti- 
tions having  been  duly  issued  herein,  and  the  said 
petitions  and  orders  to  show  cause  having  been  duly 
served  upon  the  respondents  named  in  the  said 
petitions. 

And  DeLancey  Lewis  and  Doris  B.  Lewis,  and 
West  Coast  Redwood  Corporation,  a  corporation, 
having  filed  herein  answers  to  the  said  petition 
for  an  order  or  sale,  and  Stevenson  Farm  Equip- 
ment Co.,  a  partnership,  having  filed  herein  an 
answer  to  the  said  petition  for  release  of  attach- 
ments and  executions,  [43] 

And  DeLancey  Lewis  and  Doris  B.  Lewis,  and 
West  Coast  Redwood  Corporation,  a  corporation y 
having  filed  herein  a  petition  in  reclamation  of  the 
real  property,  and  most  of  the  personal  property, 
involved  in  said  sawmill,  and  the  court  having  there- 
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upon  issued  an  order  to  show  cause  upon  said  last 
named  petition,  directed  to  the  Trustees  in  Bank- 
ruptcy, and  the  said  Trustees  in  Bankruptcy  having 
thereafter  filed  herein  an  answer  to  the  said  petition 
in  reclamation, 

And  the  said  petitions  and  answers  coming  on 
regularly  for  hearing  before  the  undersigned  Ref- 
eree in  Bankruptcy  on  March  15  and  April  15, 
1946,  Reuben  G.  Hunt,  of  Grainger  and  Hunt,  ap- 
pearing as  counsel  for  the  Trustees  in  Bankruptcy; 
Theodore  M.  Monell  appearing  as  counsel  for  De- 
Lancey  Lewis  and  Doris  B.  Lewis,  and  West  Coast 
Redwood  Corporation,  a  corporation;  Bryce  Swart- 
fager  aT)pearing  as  counsel  for  Stevenson  Farm 
Equipment  Co. ;  and  William  W.  Denton  appearing 
in  person, 

And  the  Bank  of  Willits,  E.  B.  Johnson,  and  the 
Sheriff  of  Mendocino  County,  California,  respond- 
ents, failing  to  appear  either  in  person  or  by  attor- 
ney. It  Is  Hereby  Ordered  that  the  defaults  of  the 
said  Bank  of  Willits,  Sheriff  of  Mendocino  County, 
and  E,  B.  Johnson  be  and  they  are  hereby  entered, 

And  the  issues  raised  by  the  said  pleadings  hav- 
ing been  heard  before  the  said  Referee  and  sub- 
mitted to  him  for  decision. 

The  said  Referee  hereby  makes  the  following 
FINDINGS  OF  FACT 

I. 

On  November  1,  1945,  the  above-entitled  proceed- 
ing was  commenced  in  the  above-entitled  court  by 
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the  above-named  corporation  under  Chapter  XI  of 
the  Bankruptcy  Act,  as  amended,  for  an  arrange- 
ment between  the  said  corporation  and  its  crditors. 
On  November  15,  1945,  in  the  same  case,  tlie  said 
corporation  [44]  filed  its  voluntary  petition  in  bank- 
ruptcy. Thereafter  and  on  Novembei-  19,  1945,  the 
said  corporation  was  duly  adjudicated  a  bankrupt 
upon  said  petition,  and  further  proceedings  in  the 
case  were  referred  by  the  court  to  Benno  M.  Brink, 
a  Referee  in  Bankruptcy  thereof.   On  November  20, 

1945,  Paul  W.  Sampsell,  J.  Ray  Files,  and  Stewart 
McKee  were  appointed  and  qualified  by  the  court 
as  primary  receivers  in  bankruptcy  of  the  estate 
of  the  said  corporation.  Thereafter  they  acted  in 
that  capacity  until  January  4,  1946.   On  January  4, 

1946,  Paul  W.  Sampsell,  L.  Boteler,  and  Stewart 
McKee  were  appointed,  with  the  approval  of  the 
court,  and  qualified  by  the  court,  as  Trustees  in 
Bankruptcy  of  the  estate  of  the  said  corporation, 
and  ever  since  have  been  and  now  are  the  duly 
appointed,  qualified,  and  acting  Trustees  in  Bank- 
ruptcy of  the  said  estate. 

II. 

On  November  26,  1945,  upon  the  aj^plication  of 
the  said  primary  receivers  in  bankruptcy,  ancillary 
proceedings  in  bankruptcy  were  commenced  and 
thereafter  prosecuted  in  the  United  States  District 
for  the  Northern  District  of  California.  Thereafter 
and  on  November  26,  1945,  the  said  District  Court 
for  Northern  California  appointed  an  qualified  as 
ancillary  receivers  in  bankru]itcy  for  the  Northern 
District  of  California,  Paul  W.  SampseU  of  Los 
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Angeles  and  William  C.  Mikulieh  of  San  Francisco. 
Thereafter  the  said  ancillary  receivers  in  bank- 
rui:>tcy  for  the  Northern  District  of  California  con- 
tinued to  act  as  such  until  10:30  a.m.  on  Monday, 
February  18,  1946,  when  their  duties  as  such  an- 
cillary receivers  in  bankruptcy,  except  to  account 
to  said  District  Court  for  the  Northern  District 
of  California  for  their  administration,  were  ter- 
minated, and  they  were  superseded  in  office  by  said 
Trustees  in  Bankruptcy. 

III. 

Among  the  assets  of  the  bankrupt  estate  is  a 
sawmill  located  about  ten  miles  northwest  of  Willits, 
California,  comprising  [45]  real  estate,  the  ma- 
chinery and  equipment  of  the  said  sawmill,  and 
other  personal  property,  purchased  partly  on  con- 
tract from  DeLancey  Lewis  and  West  Coast  Red- 
wood Corporation,  a  corporation.  Ever  since  July 
27,  1945,  and  up  to  the  time  of  bankruptcy,  the 
bankrupt  corporation  operated  the  said  real  and 
personal  property  as  a  sawmill  through  William 
W.  Denton  as  its  agent.  On  November  1,  1945,  when 
the  bankruptcy  proceedings  were  commenced,  as 
aforesaid,  the  bankrupt  corporation  was  the  owner 
of,  and  in  the  actual  possession  of,  the  said  real 
and  personal  property,  pursuant  to  contracts  of 
sale  from  DeLancey  Lewis  and  Doris  B.  Lewis, 
his  wife,  and  West  Coast  Redwood  Corporation,  a 
corporation.  Since  the  commencement  of  the  bank- 
ruptcy proceeding,  the  said  sawmill  has  been  oper- 
ated under  the  jurisdiction  of  the  bankruptcy  court 
by  the  said  William  W.  Denton  for  the  benefit  of 
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the  bankrupt  estate.  The  said  Stevenson  Farm 
Equipment  Co.,  a  partnership,  furnished  to  the 
said  William  W.  Denton,  prior  to  July  27,  1945, 
and  subsequent  thereto,  materials  and  labor  of  the 
reasonable  value  of  $740.96,  without  actual  knowl- 
edge of  a  transfer  on  July  27,  1945,  by  the  said 
William  W.  Denton  to  the  bankrupt  corporation 
of  all  of  his  right,  title,  and  interest  in  and  to  the 
real  and  personal  property  covered  by  said  saw- 
mill. Such  materials  and  labor  were  so  furnished 
in  sole  reliance  upon  the  credit  of  the  said  William 
W.  Denton  and  without  any  knowledge  that  the 
real  party-in-interest,  after  July  27,  3945,  Avas  the 
said  bankrupt  corporation.  The  said  amount  of 
$740.96  has  never  been  paid.  The  said  transfer  by 
the  said  ¥/illiam  Yf.  Denton  to  the  bankrupt  was 
made  without  a  fair  consideration  and  while  the 
said  William  W.  Denton  was  engaged  in  business 
and  left  the  said  William  W.  Denton  without  any 
capital, 

IV. 
On  April  10,  1945,  and  prior  to  July  27,  1945 
when  the  said  William  W.  Denton  transferred  to 
the  bankrupt  cori)oration  all  of  his  right,  title,  and 
interest  in  and  to  the  real  and  personal  property 
covered  by  said  sawmill,  the  said  William  W.  [46] 
Denton,  with  others,  executed  and  delivered  to  the 
Stockton  Morris  Plan  Company  of  Stockton,  Cali- 
fornia, their  promissory  note  for  $4,346.00.  The 
payment  of  said  note  was  secured  by  a  chattel 
mortgage  executed  and  delivered  by  the  said  Wil- 
liam W.  Denton,  and  others,  to  the  said  Stockton 
Morris  Plan  Company  on  or  about  April  10,  1945, 
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covering  two  logging  trailers  and  two  logging  trucks. 
The  balance  due  and  unpaid  upon  the  said  promis- 
sory note  and  chattel  mortgage  is  the  sum  of  $2,- 
373.57.  The  bankrupt  corporation  took  over  the 
property  covered  by  the  said  chattel  mortgage  sub- 
ject to  the  same. 

V. 

On  October  7,  1944,  the  said  Stevenson  Farm 
Equipment  Co.,  a  partnership,  executed  and  de- 
livered to  the  said  William  W.  Denton  a  conditional 
sales  contract  covering  a  tractor  and  a  bulldozer, 
and  thereupon  delivered  the  said  tractor  and  the  said 
bulldozer  to  the  said  William  W.  Denton,  who  used 
the  same  until  July  27,  1945,  and  thereafter  the 
bankrupt  corporation  has  used  and  is  now  using 
the  same.  The  bankrupt  corporation  took  over  the 
property  covered  by  said  conditional  sale  contract, 
subject  to  the  same,  and  subject  to  the  payment  of 
the  said  sum  of  $740.96.  On  April  15,  1945,  the 
said  Stevenson  Farm  Equipment  Co.,  a  partnership, 
executed  and  delivered  to  the  said  William  W. 
Denton  a  conditional  sale  contract  covering  a  Carco 
winch,  and  thereupon  delivered  the  said  Carco  wincli 
to  the  said  William  W.  Denton,  vdio  used  the  same 
until  July  27,  1945,  and  thereafter  the  bankrupt 
corporation  has  used  and  is  now^  using  the  same.  The 
bankrupt  corporation  took  over  the  property  covered 
bv  said  conditional  sale  contract,  subject  to  the  same, 
r^nd  subject  to  the  payment  of  the  said  sum  of 
$740.96.  The  balance  due  upon  the  said  two  condi- 
tional sale  contracts  is  the  sum  of  $3,533.32.  The  said 
conditional  sale  contracts  provide  for  the  payment  to 
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counsel  for  the  said  Stevenson  Farm  Equipment 
Co.  of  reasonable  attorney's  [47]  fees  incurred  in 
the  collection  of  the  balances  due  upon  said  con- 
tracts. Bryce  Swartfager,  of  Santa  Rosa,  has  acted 
as  counsel  for  the  said  Stevenson  Farm  Equipment 
Co.  in  connection  with  the  collection  of  the  balances 
due  on  the  said  contracts,  and  has  performed  legal 
services  herein  for  the  said  Stevenson  Farm  Equip- 
ment Co.,  the  reasonable  value  of  which  is  $150.00. 
Neither  said  sum  of  $3,533.32,  or  said  sum  off 
$150.00,  has  been  paid. 

VI. 
On  March  22,  1944,  West  Coast  Redwood  Cor- 
poration, a  corporation,  as  seller,  entered  into  a 
conditional  sales  contract  with  the  said  William 
W.  Denton  and  William  H.  James,  as  purchasers, 
covering  the  said  sawmill  and  the  equipment  thereof, 
the  purchase  price  being  $50,000.00.  The  balance 
due  and  unpaid  upon  such  purchase  price  is  the 
sum  of  $27,366.70,  together  with  interest  thereon  at 
the  rate  of  4%  per  annum  from  October  1,  1945, 
until  paid.  The  bankrupt  corporation,  on  July  27, 
1945,  took  over  the  property  covered  by  the  said 
conditional  sales  contract  subject  to  the  same.  On 
February  28,  1942,  DeLancey  Lewis  and  Doris  B. 
Lewis,  his  wife,  executed  and  delivered  to  the  said 
William  W.  Denton  and  William  H.  James,  a  con- 
ditional sales  contract  covering  the  real  property 
upon  which  said  sawmill  is  located.  The  balance  due 
upon  the  said  conditional  sales  contract  is  $3,748.10, 
together  with  interest  on  the  sum  of  $1,811.61  at 
the  rate  of  6%  per  annum  from  August  15,  1945, 


58  Paul  W.  SampselJ,  et  al., 

until  paid.  The  said  William  H.  James  no  longer 
has  any  interest  in  said  contracts,  or  any  of  the 
property  covered  thereby. 

VII. 

The  said  conditional  sales  contracts,  wherein  West 
Coast  Redwood  Corporation,  a  corporation,  and 
DeLancey  Lewis  and  Doris  B.  Lewis  are  the  sellers, 
provide  that,  in  the  event  of  any  action  being- 
brought  to  enforce  any  of  the  terms  of  the  said 
contracts,  the  prevailing  party  in  such  action  shall 
be  entitled  to  [48]  reasonable  attorney's  fees  to  be 
fixed  by  the  court  and  taxes  as  part  of  the  costs 
of  suit  in  such  action.  Theodore  M.  Monell  has 
acted  as  counsel  for  the  said  West  Coast  Redwood 
Corporation,  a  corporation,  and  DeLancey  Lewis 
and  Doris  B.  Lewis  in  commencing  and  prosecuting 
a  proceediiig  herein  for  the  enforcement  of  the 
terms  of  the  said  conditional  sales  contracts  and 
the  reclamation  of  the  property  covered  thereby. 
The  reasonable  value  of  his  legal  services  in  con- 
nection therewith  is  the  sum  of  $2,500.00. 

VIII. 

Ever  since  July  27,  1945,  the  said  William  W. 
Denton  maintained  in  the  Bank  of  Willits,  at 
Willits,  Mendocino  County,  California,  a  bank  ac- 
count in  his  own  name  but  solely  as  agent  for  the 
bankrupt  corporation.  Subsequent  to  the  commence- 
ment of  the  bankruptcy  proceeding,  E.  B.  Johnson 
of  iTkiah,  California,  commenced  and  prosecuted 
in  the  Superior  Court  of  Mendocino  County,  Cali- 
fornia,   an   action   against   the    said   William    W. 
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Denton,  to  recover  a  balance  alleged  to  be  due  for 
goods  sold  and  delivered  to  him.  In  the  said  action, 
the  said  E.  B.  Johnson  caused  to  be  garnisheed  the 
sum  of  $457.14  remaining  on  hand  in  the  said  bank 
account  of  William  W.  Denton  at  the  said  Bank 
of  Willits,  although  the  title  to  the  said  moiiey  was 
in  the  bankrupt  corporation.  Subsequent  to  the 
commencement  of  the  bankrupt  proceeding,  said 
Stevenson  Farm  Equipment  Co.,  a  partnership,  com- 
menced an  action  in  the  said  Superior  Court  against 
the  said  William  W.  Denton  to  recover  a  balance 
alleged  to  be  due  from  him  for  goods  sold  and 
delivered,  and  in  said  action  garnisheed  the  said 
bank  account. 

IX. 
During  the  course  of  the  administration  herein 
it  will  be  necessary  for  the  trustees  in  bankruptcy 
to  dispose  of  the  said  property  by  sale  or  otherwise 
or  provide  some  method  for  the  satisfaction  of  such 
liens  if  the  property  is  to  be  retained  by  the  es- 
tate. [49] 

From  the  foregoing  Findings  of  Fact,  the  Referee 
makes  the  following: 

CONCLUSIONS   OF  LAW 

I. 

If  the  Trustees  in  Bankruptcy  desire  to  retain 
possession  of,  and  acquire  full  title  to  the  said 
logging  trailers  and  trucks,  they  must  pay  the 
Stockton     Morris     Plan     Company     the     sum     of 

$2,373.57. 
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II. 

If  the  said  Trustees  in  Bankruptcj^  desire  to  re- 
tain possession  of,  and  acquire  fvill  title  to  the  said 
tractors  and  bulldozers,  they  must  pay  Stevenson 
Farm  Equipment  Co.,  a  partnership,  the  sum  of 
$3,533.22,  upon  receiving  from  it  a  cancellation  of 
such  conditional  sales  contracts  and  a  bill  of  sale 
to  the  property  covered  thereby,  and  to  Bryce 
Swartfager,  the  attorney  for  the  said  partnership, 
the  sum  of  $150.00.  These  payments  must  be  made 
on  or  before  June  1,  1946,  or  the  said  tractors  and 
bulldozers  returned  to  said  Stevenson  Farm  Equip- 
ment Co.  If  said  tractors  and  bulldozers  are  so 
returned,  the  estate  must  pay  said  Stevenson  Farm 
Equipment  Co.  for  the  use  thereof,  at  the  rate  of 
$315.00  per  month  from  and  after  April  15,  1946. 

III. 

If  the  said  Trustees  in  Bankruptcy  desire  to  re- 
tain possession  of  the  land  and  sawmill  equipment 
involved  in  the  said  conditional  sales  contracts  of 
West  Coast  Redwood  Corporation,  a  corporation, 
and  DeLancey  Lewis  and  Doris  B.  Lewis,  and  ac- 
quire full  title  thereto,  they  must  pay  West  Coast 
Redwood  Corporation,  a  corporation,  on  or  before 
June  1,  1946,  the  sum  of  $27,366.70,  plus  interest 
thereon  at  the  rate  of  4%  per  annum  from  October 
1,  1945,  upon  receiving  a  deed  to  such  real  property; 
and  they  must  also  pay  DeLancey  Lewis  and  Doris 
B.  Lewis,  on  or  [50]  before  June  1,  1946,  the  sum 
of  $3,748.10,  j)lus  interest  on  the  sum  of  $1,811.61, 
at  the  rate  of  Q%  per  annum  frotn  AuGjust  15,  1945, 
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upon  receiving  a  bill  of  sale  of  such  personal  prop- 
erty ;  and  they  must  also  pay  the  said  Theodore  M. 
Monell^  on  or  before  June  1,  1946,  the  sum  of 
$2,500.00  as  attorney's  fees  in  connection  with  his 
legal  services  herein  on  behalf  of  the  said  West 
Coast  Redwood  Corporation,  a  corporation,  and 
DeLancey  Lewis  and  Doris  B.  Lewis. 

IV. 

If  the  said  Trustees  in  Bankruptcy  desire  to  re- 
tain possession  of  the  land  and  sawmill  equipment 
involved  herein,  they  should  pay  to  Stevenson  Farm 
Equipment  Co.,  a  partnership,  the  sum  of  $740.96. 

V. 

Bank  of  Willits,  a  corporation,  has  no  right,  title 
or  interest  in,  or  lien  upon,  the  said  sum  of  $457.14 
now  on  deposit  v/ith  it  in  the  name  of  the  said 
William  W.  Denton,  adverse  to  the  said  Trustee  in 
Bankruptcy,  and  should  forthwith  pa}^  over  the 
said  money  to   the   said   Trustees   in   Bankruptcy. 

VI. 

The  Trustees  in  Bankruptcy  should  be  authorized 
to  sell  such  property  either  subject  to  or  free  and 
clear  of  liens  and  claims  or  free  and  clear  of  some 
liens  and  claims  and  subject  to  others. 

VII. 

The  said  garnishments  are  without  legal  force  or 
effect. 

From  the  foregoing  Findings  of  Fact  and  Conclu- 
sions of  Law  It  Is  Hereby   Ordered,  that  if  the 
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Trustees  in  Bankruptcy  shall  retain  the  respective 
land,  sawmill  equipment  and  rolling  stock  herein 
involved,  they  shall  respectively 

1.  Pay  to  the  Stockton  Morris  Plan  Company, 
a  [51]  coi7X)ration,  the  sum  of  82.373.57,  upon  re- 
cei^'ing  a  release  and  satisfaction  of  the  said  chattel 
mortgage. 

2.  Pay  to  Stevenson  Fa  mi  Equi^jment  Co.,  on 
or  before  June  1.  1946,  the  sum  of  $3,533.32.  upon 
receiving  a  cancellation  of  said  conditional  sales 
contracts  and  a  bill  of  sale  covering  the  personal 
property  included  therein,  and  to  Bryce  Swartfager 
the  sum  of  |150.00,  or  return  to  the  said  Stevenson 
Farm  Equipment  Co.,  a  partnership,  the  tractors 
and  bulldozei"S  above  mentioned,  together  with  rent 
for  the  u.se  of  the  same  in  the  meantime  at  the  rate 
of  $315.00  per  month. 

3.  Pay  to  West  Coast  Eedwood  Corporation,  a 
corporation,  on  or  before  June  1,  1946,  the  surn 
of  $'27,365.70,  together  with  interest  thereon  at  the 
rate  of  4%  per  annum  from  October  1,  1945,  until 
paid,  upon  receiving  a  bill  of  sale  to  the  personal 
property  involved  in  the  sawmill,  or  deliver  to  said 
West  Coast  Redwood  Coi'poration,  a  corporation, 
the  posses-sion  of,  and  a  bill  of  sale  to  the  personal 
property  covered  by  the  conditional  sales  contract 
given  by  West  Coast  Redwood  Corporation,  a  cor- 
poration, as  above  mentioned. 

4.  Pay  to  DeLancey  Lewis  and  Dor-is  B,  Lewis, 
on  or  before  June  1,  1946,  the  sura  of  §3,748.10,  plus 
interest  on  the  sum  of  $1,811.61  at  the  rate  of  6% 
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per  annum  from  August  15,  1945,  until  paid,  upon 
receiving  a  deed  to  the  real  property  involved  in 
the  sawmill,  or  execute  and  deliver  to  the  said 
DeLancey  Lewis  and  Doris  B.  Lewis,  a  quit-claim 
deed  to  the  land  covered  by  the  conditional  sales 
contract  given  by  DeLancey  Lewis  and  Doris  B. 
Lewis,  as  above  mentioned,  together  with  improve- 
ments thereon. 

5.  Pay  to  Theodore  M.  Monell,  on  or  before 
June  1,  1946,  as  attorney's  fees  for  legal  services 
herein  on  behalf  of  said  West  Coast  Redwood  Cor- 
poration, a  corporation,  and  said  DeLancey  Lewis 
and  Doris  B.  Lewis,  the  sum  of  $2,500.00,  if  the 
said  Trustees  in  Bankruptcy  shall,  on  or  before 
that  date,  pay  oft'  the  balances  due  to  said  West 
Coast  Redvrood  Corporation,  a  corporation,  and 
DeLnncey  Lewis  and  Doris  B.  Lew4s. 

6.  Pay  to  Stevenson  Farm  Equipment  Co.,  a 
partnership,  the  sum  of  $740.96. 

It  Is  Hereby  Further  Ordered  That: 

1.  The  Bank  of  Willits  of  Willits,  Mendocino 
County,  California,  shall  disregard  the  said  garnish- 
ments and  forthwith  pay  over  to  the  said  Trustees 
in  Bankruptcy  the  said  sum  of  $457.14  now  on  de- 
posit with  it  in  the  name  of  William  W.  Denton. 

2.  The  said  William  W.  Denton  has  no  right, 
title  or  interest  in,  or  lien  upon,  any  or  all  of  the 
property  covered  by  this  Order. 

3.  The  Trustees  in  Bankruptcy  are  authorized 
to  sell  the  said  property  either  free  and  clear  of 
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liens,  or  subject  thereto,  or  free  and  clear  of  some 
liens  and  subject  to  others,  or  provide  some  method 
for  the  satisfaction  of  such  liens  if  the  property 
is  retained  by  the  estate. 

4.  The  said  payments  shall  be  made  by  the  said 
Trustees  in  Bankruptcy  on  or  before  June  1,  1946, 
in  default  of  which  the  Trustees  in  Bankruptcy 
shall  abandon  the  property  herein  involved  as  assets 
burdensome  to  the  estate. 

Dated:  This  15th  day  of  April,  1946. 

BURTON  J.  WYMAN, 

Referee  in  Bankruptcy.  [53] 

The  foregoing  Order  is  hereby  approved  this 
day  of  April,  1946. 

GRAINGER  AND  HUNT, 
By  REUBEN  G.  HUNT, 

Attorneys  for  Trustees  in 
Bankruptcy. 

/s/    LAFAYETTE  J.  SMALLPAGE, 
Attorney  for  the   Stockton 
Morris   Plan   Company, 
a  Corporation. 

/s/    THEODORE  M.  MONELL, 

Attorney  for  DeLancey  Lewis 
and  Doris  B.  Lewis,  his  wife, 
and  West  Coast  Redwood  Cor- 
poration, a  corporation. 
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/s/    BRYCE  SWARTFAGER, 

Attorney  for  Stevenson  Farm 
Equipment  Co. 

[Endorsed]:    Filed    May    27,    1946.    Burton    J. 
Wyman,  Referee  in  Bankruptcy. 

[Endorsed]  :  Filed  July  11,  1946.  C.  W.  Calbreath, 
Clerk.  [54] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF  REFEREE'S 
ORDER  BY  JUDGE 

The  petition  of  Paul  W.  Sampsell,  L.  Boteler, 
and  Stewart  McKee,  the  trustees  in  bankruptcy  of 
the  estate  of  the  above-named  corporation,  respect- 
fully represents: 

I. 

On  November  1,  1945,  the  above-entitled  proceed- 
ing was  commenced  in  the  above-entitled  court  by 
the  above-named  corporation  under  Chapter  XI  of 
the  Bankruptcy  Act,  as  amended,  for  an  arrange- 
ment between  the  said  corporation  and  its  creditors. 
On  November  15,  1945,  in  the  same  case,  the  said 
corporation  filed  its  voluntary  petition  in  bank- 
ruptcy. Thereafter  and  on  November  19,  1945,  the 
said  corporation  was  duly  adjudicated  a  bankrupt 
upon  said  petition,  and  further  proceedings  in  the 
case  were  referred  by  the  court  to  Benno  M.  Brink, 
a  Referee  in  Bankruptcy  thereof.  On  November 
'20,  1943,  Paul  W.  Sampsell,  J.  Ray  Files,  and 
Stewart  McKee  were  appointed  and  qualified  [55] 
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by  the  court  as  primary  receivers  in  bankruptcy  of 
the  estate  of  the  said  corporation.  Thereafter  they 
acted  in  that  capacity  until  January  4,  1946.  On 
January  4,  1946,  Paul  W.  Sampsell,  L.  Boteler,  and 
Stewart  McKee  were  appointed,  with  the  approval 
of  the  court,  and  qualified  by  the  court,  as  trustees 
in  ])ankruptcy  of  the  estate  of  the  said  corporation, 
and  ever  since  have  been  and  now  are  the  duly 
appointed,  qualified,  and  acting  trustees  in  bank- 
ruptcy of  the  said  estate. 

II. 

On  November  26,  1945,  upon  the  application  of 
the  said  primary  receivers  in  l^ankruptcy,  ancillary 
proceedings  in  bankruptcy  were  commenced  and 
thereafter  prosecuted  in  the  United  States  District 
for  i,he  Northern  District  of  California.  Thereafter 
and  on  November  26,  1945,  the  said  District  Court 
for  Northern  California  appointed  and  qualified  as 
ancillary  receivers  in  bankruptcy  for  the  Northern 
District  of  California,  Paul  W.  Sampsell  of  Los 
Angeles  and  William  C.  Mikulich  of  San  Francisco. 
Thereafter  the  said  ancillary  receivers  in  bank- 
ruptcy for  the  Northern  District  of  California  con- 
tinued to  act  as  such  until  10:30  a.m.  on  Monday, 
February  18,  1946,  when  their  duties  as  such  ancil- 
lary receivers  in  bankruptcy,  except  to  account  to 
said  District  Court  for  the  Northern  District  of 
California  for  their  administration,  were  termin- 
ated, and  they  were  superseded  in  office  by  said 
trustees  in  bankruptcy.  On  November  26,  1945,  the 
above-entitled  court  referred  the  said  ancillary  pro- 
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ceedings  to  Burton  J.  Wyman,  a  Referee  in  Bank- 
ruptcy thereof,  and  ever  since  said  26th  day  of 
November,  1945,  the  administration  of  the  estate 
in  the  said  ancillary  proceedings  has  been  and  now 
is  pending  before  the  said  Burton  J.  Wyman, 
Referee  in  Bankruptcy. 

III. 

On  May  27,  1946  the  said  Burton  J.  Wyman 
signed,  filed,  and  entered  herein  his  order  clearing 
title,  determining  [56]  amounts  due  under  liens,  and 
of  sale,  with  reference  to  assets  of  the  bankrupt 
estate  commonh^  known  as  the  Denton-James  Saw- 
mill or  the  Willits  Sawmill,  located  near  Willits, 
Mendocino  County,  California.  In  the  said  order  of 
May  27,  1946,  it  is  provided  that  on  or  before  a 
specified  time  the  trustees  in  bankruptcy,  if  they 
desire  to  retain  the'  said  property  as  assets  of  the 
bankrupt  estate,  shall  pay  to  West  Coast  Redwood 
Corporation,  a  corporation,  the  sum  of  $27,366.70, 
together  with  interest  thereon  at  the  rate  of  4% 
per  annum  from  October  1,  1945  until  paid,  the 
same  arising  out  of  a  conditional  sales  contract  upon 
the  land  of  the  sawmill  held  by  said  West  Coast 
Redwood  Corporation,  a  corporation.  The  said  order 
of  May  27,  1946,  also  provides  that  on  or  before 
a  specified  time,  the  said  trustees  in  bankruptcy,  if 
they  desire  to  retain  the  said  sawmill  as  an  asset 
of  the  bankrupt  estate,  shall  pay  to  DeLancey  Lewis 
and  Doris  B.  Lewis  the  sum  of  $3,748.10,  plus  in- 
terest on  the  sum  of  $1,811.61  at  the  rate  of  6% 
per  annum  from  August  15,  1945,  until  paid,  the 
same  arising  by  reason  of  a  conditional  sales  con- 
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tract  held  by  the  said  DeLancey  Lewis  and  Doris 
B.  Lewis  upon  the  machinery  and  equipment  of  the 
said  sawmill. 

IV. 
Each  of  the  said  conditional  sales  contracts  con- 
tains the  following  provisions: 

"In  the  event  of  any  action  or  proceeding  being 
brought  by  either  party  hereto  to  enforce  any  of 
the  terms  hereof,  it  is  further  agreed  that  the  pre- 
vailing party  in  such  action  or  proceeding  shall  be 
entitled  to  reasonable  attorney's  fees,  which  shall 
be  fixed  by  the  court  and  taxed  as  costs  of  suit  in 
such  action  or  proceeding." 

In  the  said  order  of  May  27,  1946,  the  said 
Referee  allowed  Theodore  Monell,  as  attorney  for 
said  West  Coast  Redwood  Corporation,  a  corpora- 
tion, and  said  DeLancey  Lewis  and  Doris  B.  Lewis 
th  esum  of  $2,500.00  for  his  services  herein  in  con- 
nection with  said  conditional  sales  contracts.  [57] 

V. 

The  said  portion  of  the  said  order  clearing  title, 
determining  amounts  due  under  liens,  and  of  sale, 
wherein  there  was  allowed  to  the  said  Theodore 
Monell  the  said  sum  of  $2,500.00  for  legal  services, 
is  erroneous  for  the  following  reasons :  The  amount 
allowed  is  excessive  and  an  abuse  of  discretion  on 
the  part  of  the  Referee.  The  record  in  this  case  dis- 
closes that,  at  the  time  of  the  making  of  the  said 
order,  only  the  following  services  had  been  per- 
formed by  the  said  Theodore  Monell  as  such  attor- 
ney for  his  said  clients: 
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1.  Prepared,  served,  and  filed  a  simple  answer 
to  the  trustees'  petition  for  an  order  of  sale  herein. 
There  was  not  any  contest  in  that  proceeding,  the 
order  of   sale  being  made   by   consent. 

2.  Prepared,  and  caused  to  be  served  and  filed, 
a  petition  in  reclamation,  and  prepared  and  caused 
to  be  signed  and  issued  by  the  Referee  an  order 
to  show  cause  against  the  trustees  in  bankruptcy. 
There  v/as  not  any  controversy  over  this  petition. 
The  amounts  claimed  to  be  due  the  West  Coast  Red- 
wood Corporation,  a  corporation,  and  DeLancey 
Lev/is  and  Doris  B.  Lewis  were  conceded  by  the 
trustees  in  bankruptcy.  The  only  question  in  issue 
was  the  amount  to  be  allowed  Theodore  Monell  for 
his  legal  services. 

3.  Theodore  Monell  held  conferences  with  vari- 
ous persons,  including  his  ovv^n  clients  and  counsel 
for  the  trustees  in  bankruptcy,  in  regard  to  these 
matters. 

Under  these  circumstances  it  was  error  and  an 
abuse  of  discretion  of  the  Referee  to  award  to 
Theodore  Monell  for  such  services  any  sum  in 
excess  of  $500.00. 

Wherefore,  petitioners  pray  for  a  review  by  the 
Judge  of  that  portion  of  the  said  Referee's  order 
of  May  27,  1946,  wherein  an  allowance  was  made 
to  the  said  Theodore  Monell  of  the  said  sum  of 
$2,500.00,  and  that  said  order  be  modified  to  the 
extent  that  the  allowance  be  fixed  at  a  sum  not 
to  exceed  the  sum  of  $500.00.  [58] 
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Dated:  This  29th  day  of  May,  1946. 

/s/    PAUL  W.  SAMPSELL, 
/s/    L.  BOTELER, 
/s/    STEWART  McKEE, 
Petitioners. 
IRVING  M.  WALKER, 
GRAINGER  AND  HUNT, 
By  REUBEN  G.  HUNT, 

Attorneys  for  Petitioners. 

State  of  California, 
County  of  Los  Angeles — ss. 

Paul  W.  Sampsell,  being  first  duly  sworn,  de- 
poses and  says: 

I  am  one  of  the  trustees  named  in  the  foregoing 
petition  and  make  this  verification  for  and  on 
behalf  of  all  of  the  trustees.  I  have  read  the  fore- 
going petition  and  know  the  contents  thereof,  and 
the  same  is  true  to  the  best  of  my  knowledge,  in- 
formation, and  belief. 

PAUL  W.  SAMPSELL, 

Affiiant. 

Subscribed  and  Sworn'  to  Before  me  this  29th 
day  of  May,  1946. 

[Seal]  /s/    ESTHER  ANDERSON, 

Notary  Public  in  and  for  said  County  and  State. 

[Endorsed]:  Filed  June  5,  1946.  Burton  J. 
Wyman,   Referee  in  Bankruptcy. 

[Endorsed] :  Filed  July  11,  1946.  C.  W.  Calbreath, 
Clerk.  [60] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  AND  REPORT  OP  REFEREE 
ON  TRUSTEES'  PETITION  FOR  REVIEW 
OF  PORTION  OF  ORDER,  DATED  APRIL 
15,  1946,  CLEARINCI  TITLE,  DETERMIN- 
ING AMOUNTS  DUE  UNDER  LIENS,  AND 
OF  SALE 

To  Honorable  Michael  J.  Roche,  United  States  Dis- 
trict Judge  for  the  Northern  District  of  Cali- 
fornia : 

I,  Burton  J.  Wyman,  one  of  the  referees  in  bank- 
ruptcy of  this  court  and  the  referee  in  charge  of 
this  proceeding,  respectfully  certify  and  report 
that: 

On  March  29,  1946,  Paul  W.  Sampsell,'  L.  Boteler 
and  Stewart  McKee,  the  trustees  of  the  estate  of 
the  above  named  bankrupt  then,  and  now,  pending 
in  the  United  States  District  Court  for  the  South- 
ern District  of  California,  filed  herein,  through  their 
attorneys,  Irving  M.  Walker,  Esq.,  and  Messrs. 
Grainger  and  Hunt,  a  petition  for  the  sale  of  certain 
real  and  personal  properties  known  as  the  "Denton 
Sawmill",  situated  in  Mendocino  County,  Califor- 
nia. Among  the  [61]  allegations,  in  substance,  con- 
tained in  said  petition  were,  and  are: 

That  contained  in  the  assets  of  the  bankrupt  is 
a  sawmill  located  about  ten  miles  northeast  of 
Willits,  California,  comprising  real  estate,  the  ma- 
chinery and  equipment  of  said  sawmill,  and  other 
personal   property,    purchased   partly   on   contract 
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from  BeLancey  Lewis  and  West  Coast  Redwood 
Corporation;  that  ever  since  July  27,  1945,  and  up 
to  tlic  time  of  the  bankruptcy,  the  bankrupt  cor- 
poration operated  said  real  and  personal  properties 
as  a  sawmill,  through  William  W.  Denton,  as  trus- 
tee; tliat  on  November  1,  1945,  when  the  original 
bankrupt  was  commenced  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California, 
as  aforesaid,  the  bankrupt  corporation  was  the 
owner,  and  in  the  actual  possession  of,  said  real  and 
personal  properties,  pursuant  to  contracts  of  sale 
from  DeLancey  Lewis  and  Doris  B.  Lewis,  his  wife, 
and  West  Coast  Redwood  Lumber  Corporation ;  that 
since  the  commencement  of  said  original  bankruptcy 
proceedings,  as  aforesaid,  said  sawmill  has  been 
operated  under  the  jurisdiction  of  the  bankruptcy 
court  by  said  William  W.  Denton  for  the  benefit  of 
the  bankrupt  estate. 

That  the  interest  of  the  bankrupt  estate  in  said 
real  and  personal  properties  has  been  appraised  at 
approximately  $42,000.00;  that  the  balance  due  on 
said  contracts  of  sale  is  a  little  less  than  $30,000.00; 
that  in  order  to  realize  this  apparent  equity  in  said 
properties  it  is  necessary  for  the  trustees  in  bank- 
ruptcy to  sell  said  properties  pursuant  to  the  re- 
quirements of  Section  47a  (1)  of  the  Bankruptcy 
Act, 

That  said  DeLancey  Lewis,  Doris  B.  Lewis,  West 
Coast  Redwood  Corporation  and  William  W.  Den- 
ton, claim  some  right,  title,  or  interest  in,  or  lien 
upon,  the  said  properties,   or  some  part  thereof, 
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adverse  to  said  trustees  in  bankruptcy,  with  respect 
to  tlie  equity  in  said  properties,  but  that  any  such 
claim,  or  claims,  are  without  right,  or  foundation, 
and  are  subordinate  to  the  claims  of  said  trustees 
in  bankruptcy.  [62] 

The  aforesaid  petition  concluded,  and  concludes, 
in  substance,  with  the  prayer: 

(1)  That  an  order  issue  directing  said  DeLan- 
cey  Lewis,  Doris  B.  Lewis,  West  Coast  Redwood 
Corporation  and  William  W.  Denton,  to  appear 
before  the  above  named  District  Court  for  the 
Northern  District  of  California,  to  show  cause  why 
said  properties  should  not  be  sold  free  and  clear 
of  liens  and  claims  thereon,  or  subject  to  liens  and 
claims;  (2)  that  upon  the  hearing  of  said  order 
to  show  cause,  an  order  be  made  herein,  in  con- 
formity there v\rith ;  (3)  that  the  trustees  in  bank- 
ruptcy be  awarded  the  costs  of  this  proceeding,  and 
(4)  that  the  trustees  in  bankruptcy  have  general 
relief. 

Pursuant  to  the  prayer  of  said  petition,  and  in 
compliance  therewith,  said  DeLancey  Lewis,  Doris 
B.  Lewis,  West  Coast  Redwood  Corporation,  and 
William  W.  Denton,  on  March  30,  1946,  were 
ordered  to  appear  before  the  undersigned  referee,  at 
his  courtroom  in  the  Grant  Building,  Seventh  and 
Market  Streets,  San  Francisco,  California,  on  April 
15,  1946,  at  10  a.m.,  then  and  there  to  show  cause, 
why  said  petition  should  not  be  granted  and  that 
any  of  said  respondents  desiring  to  plead,  answer, 
or  respond  to  said  order  to  show  cause,  should  serve 
and  file  such  pleading,  answer,  or  response,  at  least 
five  days  prior  to  the  date  of  the  hearing. 


74  Paul  W.  Samps  ell,  et  al., 

On  April  2,  1946,  West  Coast  Redwood  Corpora- 
tion, DeLancey  Lewis  and  Doris  B.  Lewis,  throiigli 
Theodore  M.  Monell,  Esq.,  their  attorney,  filed  their 
petition  in  reclamation,  in  which,  among  other 
things,  it  was,  and  is,  averred,  in  substance: 

That  said  corporation  at  all  times  mentioned  in 
said  petition  for  sale  was  the  owner  of  said  saw- 
mill and  equipment;  that  on  or  about  March  22, 
1944,  said  corporation,  as  seller,  entered  into  a 
written  agreement  with  William  W.  Denton  and 
William  II.  James,  as  i)urchasers,  fpr  the  sale  and 
purchase  of  said  sawmill  and  equipment  for  the 
total  sum  of  $50,000.00;  that  by  inadvertence  said 
agreement  excluded  a  provision  therefrom  which 
was  understood  and  agreed  between  the  parties 
thereto  providing  for  the  payment  of  the  [63]  bal- 
ance of  the  purchase  price  of  $50,000.00  not  later 
than  October  1,  1945,  and  that  on,  or  about,  April 
6,  1944,  said  corporation  executed  an  addendum  to 
said  agreement  which  was  deposited  with  the  Title 
Insurance  and  Guaranty  Company  in  San  Fran- 
cisco, with  said  original  agreement,  on  March  22, 
1944,  it  being  understood  that  the  terms  of  said 
addendum  were  binding  upon  Iwth  parties  to  said 
agreement;  that  said  corporation  is  informed  and 
believes  that  said  addendum  was  in  fact  executed 
by  said  purchasers,  and  was  accepted  by  them  and 
that  said  addendum  of  April  6  and  said  agTeement 
of  March  22  constitute  the  agreement  between  the 
parties;  that  said  agreement,^  as  so  modified  hj 
said  addendum  was  assigned  by  said  purchasers  to 


^See  copies  of  said  agreement  and  addendum,  at- 
tached hereto  as  "Exhibit  A". 
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Christ's  Church  of  the  Golden  Eiile,  the  above 
named  bankrupt. 

That  said  purchasers  violated  said  agreement, 
and  defaulted  in  the  terms  thereof,  iii  that  said 
purchasers  failed  to  acquire  from  Union  Lumber 
Company,  as  provided  by  Paragraph  12^  of  said 
agreement,  the  parcels  of  timber  land  under  option, 
and  allowed  said  option  to  expire,  thereby  mate- 
rially damaging  said  corporation  and  the  future 
operations  of  said  mill;  that  said  purchasers  failed 
to  make  the  payments  in  accordance  with  said 
agreement  and  the  entire  balance  thereon,  amount- 
ing to  $27,366.70,  together  with  interest  thereon,  at 
the  rate  of  4%  per  annum  from  October  1,  1945, 
is  due,  [64]  owing  and  unpaid;  that  due  demand 
and  notice  of  said  default  were  given  to  said  pur- 
chasers and  said  default  has  lasted  for  a  period  in 
excess  of  tliirty  days  after  said  demand  and  notice. 

That  in,  and  by,  the  terms  and  provisions  of  said 


^Theabove  mentioned  paragraph  12  reads: 
"The  undersigned  (William  W.  Denton  and  Wil- 
liam H.  James)  further  agree  to  acquire  from 
Union  Lumber  Company,  in  accordance  with  the 
terms  of  said  outstanding  option,  the  property 
therein  specified,  provided  that  said  West  Coast 
shall  obtain  an  extension  of  sixty  (60)  days  for  the 
exercise  of  the  option  as  to  the  next  additional  par- 
cel to  be  obtained  thereunder,  in  order  to  have  avail- 
able timber  land  for  tlie  supply  of  timber  to  said 
mill.  All  properties  obtained  under  sueli  option  by 
the  undersigned  shall  be  immediately  assigned  and 
transferred  to  West  Coast,  so  that  West  Coast  may 
in  turn  subject  the  same  to  the  lien  of  the  encum- 
brance held  by  said  RFC  pending  final  consumma- 
tion of  this  agreement,  at  which  ihve  such  property 
shall  be  transferred  to  the  undersigned." 
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agreement,  and  said  purchasers  did  agree  that  in 
the  event  of  any  action  being  brought  to  enforce 
any  of  the  terms  of  said  agreement  by  either  party, 
the  prevailing  party  in  such  action  should  be  en- 
titled to  reasonable  attorney's  fees  to  be  fixed  by 
the  court  and  taxed  as  part  of  the  costs  of  suit  in 
such  action;  that  said  corporation  alleges  that  a 
reasonable  sum  be  allowed  as  attorney's  fees  herein 
in  the  sum  of  $3,000.00. 

That  by  the  terms  of  said  agreement,  the  Lewis 
contract^  later  referred  to  in  said  petition  for  recla- 
mation, should  be  assigned  to  said  corporation  as 
a  part  of  the  consideration  for  the  execution  of  said 
contract  so  that,  in  the  event  of  any  default  of  the 
purchasers  under  the  Lewis  contract,  said  corpora- 
tion could  protect  its  rights  by  paying  the  balance 
due  to  said  DeLancey  Lewis  and  vv'ife,  and  acquire 
the  property  covered  by  said  Lewis  contract;  that 
said  purchasers  assigned  their  interests  under  said 
contract  aforesaid  to  said  Christ's  Church  of  the 
Golden  Rule,  the  bankrupt  herein,  after  the  de- 
faults hereinbefore  mentioned  occurred,  and  said 
bankrupt  took  said  contracts  subject  to  said  de- 
faulted condition  thereof  and  with  knowledge  of 
all  of  the  foregoing  matters  in  said  j^etition  in  rec- 
lamation alleged. 

That  said  agreements  specifically  provided  that 
the  purchaser  should  have  no  title  to  any  of  the 
property  covered  by  said  agreement  until  the  full 
amount   of   the   purchase    price    and    the    interest 


3See  copy  of  said  agreement,  attached  hereto  as 
''Exhibit  B". 
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slioiild  have  been  joaicl;  that  title  was  reserved  in, 
and  retained  by,  said  corporation  until  full  pay- 
ment of  said  purchase  price;  that  all  payments 
made  by  said  purchasers  were,  according  to  [65] 
the  terms  of  said  agreements  deemed  to  have  been 
made  by  them  as  rental  for  said  pioperty  in  the 
event  of  any  default  thereunder;  tlint  demand  has 
heretofore  been  made  on  said  bankrupt  and  the 
trustees  for  said  bankrupt  for  the  payment  of  the 
balance  due  under  said  contract,  or  the  return  of 
said  property,  but  they  have  refused,  and  do  now 
refuse,  to  pay  said  balance,  or  return  said  property, 

That  at  all  times  herein  mentioned,  said  DeLan- 
cey  Lewis  and  Doris  B.  Lewis  (in  said  petition  for 
reclamation  thereafter  referred  to  as  "Sellers") 
were  the  owners  of  certain  parcels  of  land  described 
in  said  contract  (herein  referred  to  as  "Exhibit 
B")  executed  by  said  DeLancey  Lewis  and  Doris  B. 
Lewis,  as  first  parties  and  sellers,  and  Williaju  W. 
Denton  and  William  H.  James,  as  second  parties; 
that  in,  and  by,  the  terms  of  said  agreement,  said 
DeLancey  Lewis  and  Doris  B.  Lewis  did  agree  to 
sell  said  property  to  said  second  parties  named  in 
said  agreement  for  the  sum  of  $4,360.00,  payable 
as  therein  provided^;  that  vsaid  second  parties  de- 


4$500.00  upon  the  execution  of  said  agreement,  on 
February  28,  1944,  the  balance  in  seventeen  (17) 
equal  monthly  installments  of  $227.06,  or  more,  plus 
interest  on  unpaid  principal  at  the  rate  of  6%  per 
annum,  principal  and  interest  payable  in  lawful 
money  of  the  United  States,  the  first  day. of  each 
and  every  month,  commencing  April  1,  1944,  until 
the  full  purchase  price  was  paid." 
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faulted  m  making  the  payments  due  under  said 
contract  and  there  is  now  due,  owing  and  unpaid 
from  said  second  parties  to  DeLancey  Lewis  and 
his  said  wife,  under  said  contract,  and  in  accord- 
ance with  the  terms  thereof,  the  sum  of  $1811.61, 
plus  interest  at  the  rate  of  6%  per  annum  from 
August  15,  1945. 

That  said  contract  further  provided  that  said 
second  parties  should  keep  all  the  property  insured 
for  the  benefit  of  the  respective  parties  in  insurance 
companies  satisfactory  to  the  sellers  named  therein ; 
that  said  second  parties  failed  to  keep  and  [66] 
maintain  such  insurance  and  said  DeLancey  Lewis 
and  his  said  wife,  sellers,  have  been  compelled  to 
pay  insurance  premiums  in  the  sum  of  $1807.61, 
being  necessary  and  reasonable  insurance  on  said 
property,  and  also  have  been  forced  to  pay  taxes 
on  said  property  in  the  sum  of  $128.88  which  said 
second  parties  did  agree  to  pay  and  which  they 
failed  to  pay. 

That  in,  and  by,  the  provisions  of  said  agree- 
ment, it  was  specifically  provided  that  the  title  to 
said  property  was  to  remain  in,  and  be  retained 
and  reserved  in  sellers,  until  full  payment  of  said 
purchase  price,  and  all  sums  due  under  said  con- 
tract, and  all  additions  and  improvements  to  said 
property,  by  second  parties,  immediately  should 
become,  and  be,  the  property  of  said  sellers;  that 
demand  heretofore  has  been  made  on  said  bank- 
rupt and  its  trustees  for  the  payment  of  the  balance 
due  under  said  contract,  or  the  return  of  said  prop- 
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erty,  but  they  have  refused,  and  now  refuse,  to  pay 
said  balance,  or  return  said  property. 

That  it  further  is  provided  by  said  contract  that 
in  tlie  event  of  any  action,  or  proceeding,  being 
brought  by  either  party  to  enforce  any  of  the 
terms  thereof,  the  prevailing  party,  in  such  action, 
should  be  entitled  to  reasonable  attorney's  fees  to 
be  fixed  by  the  court  and  taxed  as  costs  of  suit  in 
such  action,  or  proceeding. 

That  said  petitioners  allege  that  the  sum  of 
$500.00  is  a  reasonable  amount  to  be  allowed  as 
attorney's  fees  herein. 

The  aforesaid  petition  in  reclamation  ends  with 
a  prayer  (1)  that  an  order  be  made  restoring  to 
West  Coast  Redwood  Corporation  full  and  com- 
plete title  of  property  covered  by  said  contract 
aforesaid,  together  with  all  additions  thereto  and 
improvements  thereof,  (2)  for  a  decree  by  the 
Bankruptcy  Court  that  said  bankrupt  has  no  iji- 
terest,  or  estate,  or  claim,  therein,  or  thereto,  or 
any  part  thereof,  or  (3)  that  said  bankrupt  pay 
to  said  petitioners  the  full  amount  due  under  said 
contract,  together  with  interest  thereon,  as  in  said 
petition  for  reclamation  alleged,  and  (4)  for  a 
further  order  [67]  restoring  to  DeLancey  Lewis 
and  his  said  wife,  full  and  complete  tiitle  to  the 
property  referred  to  in  said  real  estate  contract, 
aforesaid,  together  with  all  improvements  and  addi- 
tions thereto,  (5)  that  said  bankrupt  be  directed 
to  pay  to  the  latter  named  petitioners,  said  sum  of 
$1811.61,  plus  interest  at  6%  from  August  15,  1945, 
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together  with  the  sum  of  $1,807.61,  covering  said 
exi)enditures,  (6)  that  said  bankrupt  further  be 
directed  to  pay  the  sum  of  $3,500.00  as  attorney's 
fees  herein  to  be  fixed  as  costs  in  this  proceeding, 
and  (7)  for  such  other  and  further  relief  as  may 
be  meet  and  proper  in  the  jjremises. 

On  April  4,  1946,  an  order  was  issued  that  Paul 
W.  Sampsell,  L.  Boteler  and  Stewart  McKee,  trus- 
tees in  bankruptcy  of  the  above  named  bankrupt, 
appear  before  the  undersigned  referee  in  bank- 
ruptcy, at  his  courtroom  in  the  Grant  Building, 
Seventh  and  Market  Streets,  in  San  Francisco, 
California,  on  April  15,  1946,  at  the  hour  of  10 
a.  m.,  of  said  day,  to  show  cause  why  the  petition 
in  reclamation  should  not  be  granted. 

On  April  9,  1946,  said  trustees  filed  their  answer 
to  said  petition  in  reclamation,  therein  denying  all 
allegations  in  said  petition  contained,  the  verifica- 
tion of  said  answer  having  been  v/aived  by  Theodore 
M.  Monell,  Esq.,  said  attorney  for  said  petitioners 
in  reclamation. 

On  April  15,  1946,  said  West  Coast  Redwood 
Corporation,  DeLancey  Lewis  and  his  said  wife 
filed  their  answer  to  the  trustees'  said  petition  for 
order  of  sale  of  said  "Denton  Sawmill",  said  last 
mentioned  answer,  for  the  most  part  being  a  repe- 
tition of  the  allegations  set  forth  in  said  petition 
for  reclamation,  which  said  allegations  were  incor- 
porated in  said  answer  by  specific  reference  thereto. 

During  the  hearing  held  on  April  15,  1946,  as 
is    shown   by    the   Reporter's    Transcript    of    said 
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hearing,  pages  49  to  54,  thereof,  the  following  oc- 
curred: [68] 

"Mr.  Monell:  I  have  filed  this  morning  the 
Answer  of  the  West  Cost  Redwood  Corporation 
and  DeLancey  Lewis  and  his  \Vife,  to  the  petition 
and  order  to  show  cause  which  was  in  response  to 
our  petition  in  reclamation,  as  a  defense  to  the 
petition  and  order  to  show  cause  in  this  matter. 

"The  Referee:  Where  are  you  going  to  get  on 
this,  Mr.  Hunf? 

"Mr.  Hunt:  Well,  we  have  had  several  propo- 
sitions oifered  to  us.  We  have  a  few  parties  inter- 
ested who  were  to  appear  in  Court  this  morning. 
What  I  would  like  to  do  is  to  have  a  similar  ar- 
rangement made  as  the  one  we  made  with  the 
Stevenson  Farm  Equipment  Company,  to  give  us  a 
certain  period  either  to  pay  the  balance  due,  or 
return  the  property  to  them. 

"The  Referee:  Is  that  satisfactory *? 
"Mr.  Monell:  The  only  thing  is  this  mill  is  ex- 
tremely valuable  and  this  is  the  vital  time  for  it. 
In  other  words,  if  we  get  it  back  we  want  to  be  in 
operation  by  May.  If  they  operate  it,  they  should 
be  able  to  pay  the  balance  without  difficulty.  I  take 
the  position  Mr.  Swartfarger  took.  I  don't  want 
to  hamper  these  people ;  on  the  other  hand,  we  have 
some  stockholders  who  are  concerned. 

"The  Referee:     Suppose  I  allow  the  same  three 
months  for  you. 

"Mr.  Monell:     I  would  think  that  would  be  too 
much  time.  If  they  are  going  to  be  able  to  finance 
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it  at  all,  they  should  be  able  to  do  it,  I  would  say, 
within  forty  days. 

"Mr.  Hunt:     How  about  sixty? 

"Mr.  Monell:  I  think  that  should  be  time 
enough. 

"Mr.  Hunt:     That  is  a  short  time. 

' '  The  Referee :     How  about  fifty  days  ? 

"Mr.  Hunt:     Give  us  sixty  days. 

"The  Referee:     How  about  fifty  days'? 

"Mr.  Monell:  That  is  the  trouble.  From  June 
we  can  only  [69]  operate  until  about  October.  Is 
that  right,  Mr.  Denton? 

"Mr.  Denton:  Year  before  last  we  operated 
until  the  middle  of  November. 

"Mr.  Monell:  If  we  were  sure  of  being  paid 
out,  that  would  be  all  right.  I  think  it  should  be 
easily  disposed  of,  because  people  are  howling  to 
get  their  lumber.  There  was  a  man  here  this  morn- 
ing on  a  proposition  of  advancing  all  the  money 
for  the  claims.  He  was  willing  to  do  so  and  operate 
so  they  would  have  all  the  outj^ut  of  the  mill. 

"Mr.  Hunt:  We  meant  to  have  that  particular 
matter  before  the  Court.    Is  he  here? 

"Mr.  Monell:  He  left.  He  had  an  appointment 
with  Mr.  Roche  at  11:30.  He  said  he  would  come 
this  afternoon  if  you  wanted  him. 

"Mr.  Hunt:  We  can  get  him  back  at  2:00 
o  'clock. 

"Mr.  Monell:     I  cannot  come  back. 

"Mr.  Hunt:  You  don't  have  to  come  back.  We 
are  not  in  disagreement  about  the  amount. 
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i  i' 


Mr.  Monell:     Now,  you  have  agreed  about  the 
amount. 

One  thing  Mr.  Denton  testified  was  that  no  other 
documents  than  the  bill  of  sale  had  been  signed. 
I  have  a  copy  of  an  assignment  given  me  by  the 
title  company.  Do  you  know  whether  or  not  that 
assignment  was  executed'? 

"Mr.  Denton:  That  was  only  in  regard  to  the 
tractor. 

"Mr.  Hunt:  Mr.  Denton  is  referring  to  the  bill 
of  sale.    This  is  another  transaction. 

"Mr.  Monell:  The  bill  of  sale  was  with  reference 
to  one  piece  of  property.  I  don't  know  whether  the 
assignment  was  actually  executed  by  the  parties  in 
interest  or  not.  This  copy  was  given  me  by  the  title 
company.  They  were  not  sure  either.  Do  you  know  ? 
Mr.  Denton:  This  is  not  signed,  no.  [70] 
Mr.  Hunt:  Did  you  sign  it? 
Mr.  Denton:     I  don't  think  so,  no. 

"The  Referee:  I  can  appreciate,  Mr.  Hunt,  the 
position  they  are  in  on  lumber  mills. 

"Mr.  Hunt:  Yes,  I  know.  Well,  what  is  Your 
Honor's  suggestion? 

"The  Referee:  Suppose  you  agree  on  forty 
days. 

"Mr.  Hunt:  That  would  be  before  the  end  of 
May.   Make  it  the  first  of  June;  give  us  a  break. 

"Mr.  Monell:     That  is  satisfactory. 

"Mr.  M.  Dufton:     The  summer  will  be  over. 

"Mr.  Monell:  The  only  thing  is,  if  we  don't 
agree  on  the  first  of  June,  it  can  be  tied  up  in  court 
easily  beyond  that.    It  would  be   more  simple  to 
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agree  on  the  first  of  June  and  hope  it  will  be  liqui- 
dated at  that  time. 

''Mr.  Hunt:  Well,  I  said  the  first  of  June.  That 
is  a  Saturday.   Monday  would  be  the  3rd. 

"The  Referee:  Mr.  Hunt,  we  will  stick  to  the 
first  of  June.    Counsel  is  agreeing  now. 

"Mr.  Hunt:  That  is  all  right,  but  probably  we 
would  want  a  hearing  on  the  matter  on  the  3rd. 

"Mr.  Monell:  That  is  all  right.  Let's  hope  the 
matter  will  be  determined  before  that  time. 

"Mr.  Hunt:  We  hope  to  do  it  before  that.  Are 
you  people  willing  to  make  an  offer  to  buy  the 
place  ? 

"Mr.  Monell:  We  don't  know  what  is  pending. 
There  might  be  at  that  time. 

"Mr.  Hunt:  What  do  you  mean,  you  don't  know 
what  is  pending? 

"Mr.  Monell:     What  other  offers  are  made. 

"Mr.  Hunt:  We  have  not  received  any  offers 
yet.  If  you  want  to  make  an  offer,  the  Court  will 
consider  it,  naturally.  You  don't  have  to  do  that 
now,  of  course. 

"The  Referee:  Now,  if  we  fix  it  at  the  1st  of 
June,  can't  [71]  you  and  Counsel  negotiate  as  to 
the  amount  between  now  and  then? 

"Mr.  Hunt:     Yes. 

"Mr.  Monell:  The  order  will  be  entered  that 
either  the  entire  balance  due  under  both  contracts 
be  jiaid  by  June  1st,  or  possession  surrendered  and 
some  reasonable  amount  of  rental  for  that  period 
of  time  be  paid. 
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"The  Referee:  Can  you  agree  on  the  rental 
right  now? 

"Mr.  Hunt:  Of  course,  there  would  not  be  any 
rental  on  the  real  estate. 

"Mr.  Monell:  Well,  the  interest  probably  would 
be  sufficient  so  far  as  the  real  estate  is  concerned. 
And  the  other,  I  don't  know  what  a  reasonable 
rental  for  a  family  would  be. 

"Mr.  Hunt:  I  am  not  so  sure  about  agreeing  to 
a  thing  like  that,  Your  Honor.  The  property  they 
will  take  over  is  worth  approximately  twice — it  has 
been  appraised  at  $42,000.00. 

"The  Referee:  I  know,  Mr.  Hunt,  but  if  they 
have  rights  there 

"Mr.  Hunt:  But  there  should  not  be  a  large 
rental  on  that  when  they  are  going  to  take  it  back 
June  1st  and  realize  a  large  amount  of  what  their 
contracts  call  for.  There  is  another  equitable  con- 
tract. 

"Mr.  Monell:  I  think  there  is  some  merit  to 
Mr.  Hunt's  statement.  I  had  not  thought  about  the 
idea  that  he  made  here  that  we  will  get  more  than 
the  principal  amount  plus  the  interest  due  by  June 
1st. 

"Mr.  Hunt:     That  is  all  right. 

"Mr.  Monell:  Then  your  Honor  should  fix  at- 
torneys fees  also  in  the  matter. 

"The  Referee:     How  much  are  you  asking? 

"Mr.  Monell:  $3,500,  a  little  over  10%  of  the 
amount  involved. 

"The  Referee:     What  do  you  think  [72] 

"Mr.   Hunt:     I  don't   like   to   oppose   attorneys 
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fees  generally,  Your  Honor.  I  believe  had  he  gone 
through  a  long  litigation  that  would  be  all  right. 
Apparently  there  has  been  little  litigation. 

''Mr.  Monell:  There  have  been  numerous  dis- 
cussions, and  the  responsibility,  of  course,  of  taking 
a  matter  involving  this  amount.  I  am  perfectly 
Willing  to  let  the  Court  fix  it. 

"The  Referee:     $2,500. 

"Mr.  Monell:     That  is  satisfactory.  Your  Honor. 

"Now,  as  I  understand,  the  order  will  read  that 
on  or  before  June  1st,  both  these  properties  will 
be  returned  or  the  entire  amount,  plus  interest  at 
the  contract  rates,  the  West  Coast  Redw^ood  Cor- 
poration's being  4%,  and  the  Lewis  being  6%,  plus 
$2,500  attorneys  fees,  to  be  paid  on  or  before  June 
1st. 

' '  The  Referee :     Submit  your  order  to  Mr.  Hunt. 

"Mr.  Monell:     Yes." 

Thereafter,  on  May  27,  1946,  the  order  clearing 
title,  determining  amounts  due  under  liens,  and  of 
sale,  which  had  been  prepared,  and  was  submitted, 
by  Reuben  G.  Hunt,  Esq.,  one  of  the  attorneys  for 
saJid  trustees,  and  which  said  order  was  "Dated: 
This  15th  day  of  April,  1946,"  was  filed  herein. 
Among  the  findings  of  fact  set  forth  in  the  last 
mentioned  document  was,  and  is,  the  following 
found  on  pages  6  and  7  of  said  order,  being  num- 
bered "VII": 

"The  said  conditional  sales  contracts,  wherein 
West  Coast  Redwood  Corporation,  a  corporation, 
and  DeLancey  Lewis  and  Doris  B.  Lewis  are  the 
sellers,  provide  that,  in  the  event  of  any  action  be- 
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ing  brought  to  enforce  any  of  the  terms  of  the  said 
contracts,  the  prevailing  party  in  such  action  shall 
be  entitled  to  reasonable  attorney's  fees  to  be  fixed 
by  the  court  and  taxes  as  part  of  the  costs  of  suit 
in  such  action.  Theodore  M.  Monell  has  acted  as 
counsel  for  the  said  West  Coast  Redwood  Corpora- 
tion, a  corporation,  and  DeLancey  Lewis  and  Doris 
B.  Lewis  in  commencing  [73]  and  prosecuting  a 
proceeding  herein  for  the  enforcement  of  the  terms 
of  the  said  conditional  sales  contracts  and  the  rec- 
lamation of  the  property  covered  thereby.  The  rea- 
sonable value  of  his  legal  services  in  connection 
therewith  is  the  sum  of  $2,500.00." 

On  pages  8  and  9  of  the  aforesaid  order,  in  para- 
graph "III"  thereof,  and  as  a  part  of  the  "Con- 
clusions of  Law",  the  followng  appears: 

"If  the  said  Trustees  in  Bankruptcy  desire  to 
retain  possession  of  the  land  and  sawmill  equipment 
(involved  in  the  said  conditional  sales  contracts  of 
West  Coast  Redwood  Corporation,  a  corporation, 
and  DeLancey  Lewis  and  Doris  B.  Lewis,  and  ac- 
quire full  title  thereto,  they  must  pay  West  Coast 
Redwood  Corporation,  a  corporation,  on  or  before 
June  1,  1946,  the  sum  of  $27,366.70,  plus  interest 
thereon  at  the  rate  of  4%  per  annum  from  October 
1,  1945,  upon  receiving  a  deed  to  such  real  property ; 
and  they  must  also  pay  DeLancey  Lewis  and  Doris 
B.  Lewis,  on  or  before  June  1,  1946,  the  sum  of 
$3,748.10,  plus  interest  on  the  sum  of  $1,811.61, 
at  the  rate  of  6%  per  annum  from  August  15,  1945, 
upon  receiving  a  bill  of  sale  of  such  personal  prop- 
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erty;  and  they  must  also  pay  the  said  Theodore  M. 
Monell,  on  or  before  June  1,  1946,  the  sum  of 
$2,500.00  as  attorney's  fees  in  connection  with  his 
legal  services  herein  on  behalf  of  the  said  West 
Coast  Redwood  Corporation,  a  corporation,  and  De- 
Lancey  Lewis  and  Doris  B.  Lewis." 

In  the  order  proper,  pages  10  and  11  thereof, 
paragraph  5  reads:  [74] 

"Pay  to  Theodore  M.  Monell,  on  or  before  June 
1,  1946,5  r^g  attorney's  fees  for  legal  services  herein 


^On  May  27,  there  was  tiled  herein  a  ' '  Stipulation 
Re:  Willits  Sawmill",  which,  among  other  things 
in  part,  reads: 

"It  is  hereby  stipulated  and  agreed  that  the  said 
time  of  June  1,  1946,  is  hereby  extended  to  June  17, 
1946,  or,  if,  in  the  meantime,  an  escrow  is  opened 
with  the  said  title  company  for  the  purpose  of  con- 
summating a  sale  or  a  refinancing  scheme,  which 
escrow  is  satisfactory  to  the  parties,  then  until  the 
comi^letion  of  such  escrow. 

"It  is  hereby  further  stipulated  and  agreed  that 
all  parties  hereto  will  cooperate  to  the  end  that  all 
necessary  documents  and  papers  shall  be  executed 
and  delivered  into  such  escrow  in  order  that  good 
title  to  the  property  shall  appear. 

"The  approximate  amoimt  of  the  said  monies  so 
to  ])e  paid  is  $42,000.00. 

"PAUL  W.   SAMPSELL, 
"L.  BOTELER  and 
"STEWART  McKEE, 

"Trustees  in  Bankruptcy, 
"bv  GRAINGER  &  HUNT, 
"by  REUBEN  G.  HUNT, 
"their  attornevs. 
"THEODORE  M.  MONELL, 

"Attorney  for  DeLancey 
Lewis  and  Doris  B.  Lewis, 
his  wife,  and  West  Coast 
Redwood  Corporation,  a 
corporation. ' ' 
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on  behalf  of  said  West  Coast  Redwood  Corporation, 
a  corporation,  and  said  DeLancey  Lewis  and  Doris 
B.  Lewis,  the  sum  of  $2,500.00,  if  the  said  Trustees 
in  Bankruptcy  shall,  on  or  before  that  date,  pay 
off  the  balances  due  to  said  West  Coast  Redwood 
Corporation,  a  corporation,  and  DeLancey  Lewis 
and  Doris  B.  Lewis." 

Attached  to  the  aforesaid  Order  Clearing  Title, 
Determining  Amounts  Due  Under  Liens,  and  of 
Sale,  aforesaid,  is  the  following: 

"The  foregoing  Order  is  hereby  approved  this 
day  of  April,  1946. 

"GRAINGER  AND  HUNT, 
"By  REUBEN  G.  HUNT, 

"Attorneys  for  Trustees  in 
Bankruptcy. 

"THEODORE  M.  MONELL, 

"  Attorney  for  DeLancey 
Lewis  and  Doris  B.  Lewis, 
his  wife,  and  West  Coast 
Redwood  Corporation,  a 
corporation."  [75] 

On  June  5,  1946,  the  following  petition  for  review 
was  filed  with  the  undersjigned  referee: 

"The  petition  of  Paul  W.  Sampsell,  L.  Boteler, 
and  Stewart  McKee,  the  trustees  in  bankruptcy  of 
the  estate  of  the  above-named  corporation,  respect- 
fully represents: 

"L 

"On  November  !>  1945,  the  above-entitled  pro- 
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ceeding  was  commenced  in  the  above-entitled  court 
by  the  above-named  cori)oration  under  Chapter  XI 
of  the  Bankruptcy  Act,  as  amended,  for  an  ar- 
rangement between  the  said  corporation  and  its 
creditors.  On  November  15,  1945,  in  the  same  case, 
the  said  corporation  filed  its  voluntary  petition  in 
bankruptcy.  Thereafter  and  on  November  19,  1945, 
the  said  corporation  was  duly  adjudicated  a  bank- 
rupt upon  said  petition,  and  further  proceedings  in 
the  case  were  referred  by  the  court  to  Benno  M. 
Brink,  a  Referee  in  Bankruptcy  thereof.  On  No- 
vember 20,  1945,  Paul  W.  Sampsell,  J.  Ray  Files, 
and  Stewart  McKee  were  appointed  and  qualified 
by  the  court  as  primary  receivers  in  bankruptcy  of 
the  estate  of  the  said  corporation.  Thereafter  they 
acted  in  that  capacity  until  January  4,  1946.  On 
January  4,  1946,  Paul  W.  Sampsell,  L.  Boteler,  and 
Stewart  McKee  were  appointed,  with  the  approval 
of  the  court,  and  qualified  by  the  court,  as  trustees 
in  bankruptcy  of  the  estate  of  the  said  corporation, 
and  ever  since  have  been  and  now  are  the  duly  ap- 
pointed, qualified,  and  acting  trustees  in  bank- 
ruptcy of  the  said  estate. 

"II. 

"On  November  26,  1945,  upon  the  application  of 
the  said  primary  receivers  in  bankruptcy,  ancillary 
proceedings  in  bankruptcy  were  commenced  and 
thereafter  prosecuted  in  the  United  States  District 
Court  for  the  Northern  District  of  California. 
Thereafter  and  on  November  26,  1945,  the  said  Dis- 
trict Court  for  Northern  California  appointed  and 
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qualified  as  ancillary  receivers  in  bankruptcy  for 
the  Northern  District  of  California,  Paul  W.  [76] 
Sampsell  of  Los  Angeles  and  William  C.  Mikulich 
of  San  Francisco.  Thereafter  the  said  ancillary  re- 
ceivers in  bankruptcy  for  the  Northern  District  of 
California  continued  to  act  as  such  until  10 :30  a.  m. 
on  Monday,  February  18,  1946,  when  their  duties 
as  such  ancillary  receivers  in  bankrutcy,  except  to 
account  to  said  District  Court  for  the  Northern 
District  of  California  for  their  administration, 
were  terminated,  and  they  were  superseded  in  office 
by  said  trustees  in  bankruj^tcy.  On  November  26, 
1945,  the  above-entitled  court  referred  the  said 
ancillary  proceedings  to  Burton  J.  Wyman,  a 
Referee  in  Bankruptcy  thereof,  and  ever  since  said 
26th  day  of  November,  1945,  the  administration  of 
the  estate  in  the  said  ancillary  proceedings  has  been 
and  now  is  pending  before  the  said  Burton  J.  Wy- 
man, Referee  in  Bankruptcy. 

"III. 

"On  May  27,  1946,  the  said  Burton  J.  Wyman 
signed,  filed,  and  entered  herein  his  order  clearing 
title,  determining  amounts  due  under  liens,  and  of 
sale,  with  reference  to  assets  of  the  bankrupt  estate 
commonly  known  as  the  Denton-James  Sawmill  or 
the  Willits  Sawmill,  located  near  Willits,  Mendo- 
cino County,  California.  In  the  said  order  of  May 
27,  1946,  it  is  provided  that  on  or  before  a  specified 
time  the  trustees  in  bankruptcy,  if  they  desire  to 
retain  the  said  property  as  assets  of  the  bankrupt 
estate,  shall  pay  to  West  Coast  Redwood  Corpora- 
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tioii,  a  corporation,  the  sum  of  $27,366.70,  together 
with  interest  thereon  at  the  rate  of  4%  per  annum 
from  October  1,  1945,  until  paid,  the  same  arising 
out  of  a  conditional  sales  contract  upon  the  land 
of  the  sawmill  held  by  said  West  Coast  Redwood 
Corporation,  a  corporation.  The  said  order  of  May 
27,  1946,  also  provides  that  on  or  before  a  specified 
time,  the  said  trustees  in  bankruptcy,  if  they  de- 
sire to  retain  the  said  sawmiill  as  an  asset  of  the 
bankrupt  estate,  shall  pay  to  DeLancey  Lewis  and 
[77]  Doris  B.  Lewis  the  sum  of  $3,748.10,  plus  in- 
terest on  the  sum  of  $1,811.61  at  the  rate  of  6% 
per  annum  from  August  15,  1945,  until  jDaid,  the 
same  arising  by  reason  of  a  conditional  sales  con- 
tract held  by  the  said  DeLancey  Lewis  and  Doris 
B.  Lewis  upon  the  machinery  and  equipment  of  the 
said  sawmill. 

"Each  of  the  said  conditional  sales  contracts  con- 
tains the  following  provisions: 

"  'In  the  event  of  any  action  or  proceeding  being 
brought  by  either  party  hereto  to  enforce  any  of 
the  terms  hereof,  it  is  further  agreed  that  the  pre- 
vailing party  in  such  action  or  proceeding  shall  be 
entitled  to  reasonable  attorney's  fees,  which  shall 
be  fixed  by  the  court  and  taxed  as  costs  of  suit  in 
such  action  or  proceeding.' 

In  the  said  order  of  May  27,  1946,  the  said  Referee 
allowed  Theodore  Monell,  as  attorney  for  said  West 
Coast  Redwood  Corporation,  a  corporation,  and 
said  DeLancey  Lewis  and  Doris  B.  Lewis  the  sum 
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of  $2,500.00  for  Ms  services  herein  in  connection 
with  said  conditional  sales  contracts. 

"The  said  portion  of  the  said  order  clearing  title, 
determining  amounts  due  under  liens,  and  of  sale, 
wherein  there  was  allowed  to  the  said  Theodore 
Monell  the  said  sum  of  $2,500.00  for  legal  services, 
is  erroneous  for  the  following  reasons :  The  amount 
allowed  is  excessive  and  an  abuse  of  discretion  on 
the  part  of  the  Referee.  The  record  in  this  case 
discloses  that,  at  the  time  of  the  making  of  the  said 
order,  only  the  following  services  had  been  per- 
formed by  the  said  Theodore  Monell  as  such  attor- 
ney for  his  said  clients: 

"1.  Prepared,  served,  and  filed  a  simple  ansv/er 
to  the  trustees'  petition  for  an  order  of  sale  herein. 
There  was  not  any  contest  in  that  proceeding,  the 
order  of  sale  being  made  by  consent. 

"2.  Prepared,  and  caused  to  be  served  and  filed, 
a  petition  in  reclamation,  and  prejDared  and  caused 
to  be  signed  and  issued  by  the  Referee  [78]  an 
order  to  show  cause  against  the  trustees  in  bank- 
ruptcy. There  was  not  any  controversy  over  this 
petition.  The  amounts  claimed  to  be  due  the  West 
Coast  Redwood  Corporation,  a  corporation,  and  De- 
Lancey  Lewis  and  Doris  B.  Lewis  were  conceded 
by  the  trustees  in  bankruptcy.  The  only  question 
in  issue  was  the  amount  to  be  allowed  Theodore 
Monell  for  his  legal  services. 

"3.     Theodore    Monell    held    conferences     with 
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various  persons,  including  his  own  clients  and  coun- 
sel for  the  trustees  in  bankruptcy,  in  regard  to 
these  matters. 

Under  these  circumstances  it  was  error  and  an 
abuse  of  discretion  of  the  Referee  to  award  to  Theo- 
dore Monell  for  such  services  any  sum  in  excess  of 
$500.00. 

"Wherefore,  petitioners  pray  for  a  review  by  the 
Judge  of  that  portion  of  the  said  Referee's  order 
of  May  27,  1946,  wherein  an  allowance  was  made 
to  the  said  Theodore  Monell  of  the  said  sum  of 
$2,500.00,  and  that  said  order  be  modified  to  the 
extent  that  the  allowance  be  fixed  at  a  sum  not  to 
exceed  the  sum  of  $500.00. 

"Dated:     This  29th  day  of  May,  1946. 
'7s/  PAUL  W.  SAMPSELL, 
"/s/  L.  BOTELER, 
'Vs/  STEWART  McKEE, 
"Petitioners. 
IRVING  M.  WALKER, 
GRAINGER  AND  HUNT, 
"By  REUBEN  G.  HUNT, 

Attorneys   for   Petitioners." 
(Verification  omitted  for  sake  of  brevity.)   [79] 

DISCUSSION  BY,  AND  OPINION 
OF,  REFEREE 

AVhile  it  seldom  is  possible  for  a  court  to  measure 
the  value  of  an  attorney's  services  with  any  degree 
of  mathematical  certainty,  I  never,  of  late  years, 
have  been  called  upon  to  evaluate  such  services  that 
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I  did  not  recall  the  opinion  of  Woolsey,  District 
Judge,  in  re  Osofsky  (D.C.,  N.Y.)  50  F.  (2d)  925, 
wherein,  at  page  927,  the  learned  judge  declared: 

"The  elements  to  be  considered  in  determining 
an  attorney's  fee  were  once  most  aptly  summarized 
in  evidence  given  on  a  reference  by  Honorable  Wil- 
liam G.  Choate,  formerly  a  judge  of  this  court,  and 
David  B.  Ogden,  Esq.,  a  well-known  lawyer  of  a 
generation  ago. 

"They  laid  down  the  following  elements  as  being 
matters  properly  to  be  considered  when  the  fees  of 
an  attorney  have  not  been  agreed  on  beforehand, 
but  are  to  be  fixed:  (1)  The  time  which  has  fairly 
and  properly  to  be  used  in  dealing  with  the  case; 
because  this  represents  the  amount  of  work  neces- 
sary. (2)  The  quality  of  skill  which  the  situation 
facing  the  attorney  demanded.  (3)  The  skill  em.- 
ployed  in  meeting  that  situation.  (4)  The  amount 
involved;  because  that  determines  the  risk  of  the 
client  and  commensurate  responsibility  of  the  law- 
yer. (5)  The  result  of  the  case,  because  that  deter- 
mines the  real  benefit  to  the  client.  (6)  The  emi- 
nence of  the  lawyer  at  the  bar,  or  in  the  specialty 
in  which  he  may  be  practicing. 

"Each  case,  of  course,  differs  to  some  extent 
from  every  other  case  in  respect  of  the  importance 
of  these  several  elements. 

"In  some  cases  the  time  element  is  dominant; 
in  others  the  skill  used  seems  specially  to  stand 
out;  and  in  others  still,  the  amount  which  a  de- 
fendant has  been  saved,  or  which  a  plaintiff  has 
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recovered,  may  be  the  dominating  consideration  in 
the  charge.  But  if  all  these  elements  are  considered 
together,  and  the  relative  importance  of  each  ele- 
ment is  fairly  weighed  by  an  attorney,  it  is  possible 
to  arrive  at  a  proper  charge  in  almost  any  case 
without  much  [80]  difficulty." 

However,  in  the  case  here  under  consideration, 
I  quickly  came  to  the  conclusion  that  some  of  the 
yard-sticks  suggested  for  use  in  the  Osofsky  and 
other  similar  proceedings  could  be  of  little,  if  any, 
aid  to  me,  because  of  the  peculiar  sets  of  facts  and 
circumstances  involved,  inasmuch  as  the  interested 
attorney  was  not  before  the  court  representing  a 
trustee  in  bankruptcy,  a  bankrupt,  or  any  creditor 
there  of,  but  that  his  position  before  the  court  was 
that  of  a  legal  representative  of  sellers  under  con- 
ditional contracts  of  sale,i  in  connection  with  which 
Gales  the  purchasers  were  in  absolute  default  and 
their  assignee,  the  bankrupt  herein,  at  the  time  of 
bankruptcy,  Avas  without  legal  rights,  in  connection 
with  the  properties  in  controversy. 

"Under  the  law  of  California,"  said  the  United 
States  District  Court  for  the  Northern  District  of 
California,  In  re  Ideal  Laundry  Inc.,  10  F.  Supp. 
719,  720,  "conditional  contracts  of  sale  are  valid. 
They  are  recognized  to  the  fullest  extent,  and  the 
Supreme  Court  has  announced  that  'even  bona  fide 


1".  .  .  in  .  .  .  California  the  relationship  between 
the  buyer  and  seller  under  a  conditional  sales  con- 
tract is  not  that  of  debtor  and  creditor."  Fageol 
Truck  &  Coach  Co.  v.  Pacific  Indeimiity  Co.  (S.'Ct., 
Calif.)  117  P.  (2d)  661,  668,  18  C.   (2d)  731,  745. 
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purchasers  from  the  person  to  whom  personal  pro|)- 
erty  is  delivered  under  an  executory  contract  of 
sale  get  no  valid  claim  to  the  property.'  See  Van 
Allen  V.  Francis,  123  Cal.  474,  at  page  477,  56  P. 
339,  340. 

"It  follows,  therefore,  that  the  property  in  ques- 
tion is  that  of  petitioner ;  it  remains  the  owner,  and 
as  such  it  cannot  without.its  consent  be  deprived  of 
the  property.  It  is  not  a  creditor,  but  it  is,  under 
the  law  of  California,  the  absolute  owner  of  the 
property  under  the  express  reservation  of  title. 
Consequently,  the  provisions  of  the  Bankruj^tcy  Act 
applicable  to  creditors  are  not  pertinent,  but  the 
rights  of  petitioner  are  to  be  determined  by  the 
principles  of  law  governing  the  rights  of  owners 
of  property.  The  [81]  court  cannot,  therefore,  deal 
with  the  petitioner's  property  in  such  manner  as 
to  deprive  it  of  the  same,  and  there  must  be  an 
order  granting  the  petition  and  permitting  peti- 
tioner to  reclaim  its  property." 

In  the  proceeding  under  examination,  the  peti- 
tioners, by  and  through,  the  attorney  whose  allow- 
ance now  is  under  attack,  has  filed  their  petition 
in  reclamation,  but  through  said  attorney,  however, 
and  as  the  result  of  his  advice  and  good  judgment, 
said  petitioners,  from  the  very  beginning  of  the 
litigation,  has  shown  a  disposition  to  cooperate  with 
the  trustees  in  their  efforts  to  create  assets  out  of 
reclaimable  properties  where,  in  law,  no  such  assets, 
up  to  the  time  of  such  co-operation,  existed.  Thus  it 
was  that,  in  fixing  the  amount  of  fees,  as  I  did,  I 
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took  into  consideration  that  if  the  attorney  for  the 
reclamation  petitioners  had  advised  his  clients  to 
"sit  tight",  as  he  well  might  have  done  upon  the 
authority  of  the  Ideal  Laundry  case,  and  to  rest 
entirely  on  their  legal  rights  under  California  law, 
by  which  their  rights  necessarily  would  have  had 
to  be  determined,^  if  the  fine  spirit  of  co-operation 
on  the  part  of  said  attorney  and  his  clients  had 
not  prevailed,  the  court  would  have  had  to  follow 
the  ruling  In  re  Ideal  Laundry,  Inc,  supra.  Had 
the  latter  situation  arisen,  the  bankrupt's  estate 
would  have  been  deprived  of  valuable  properties,  as 
hereinafter  pointed  out.  I,  therefore,  concluded 
that  in  advising  his  clients  to  deal  generously  with 
the  estate  on  a  purely  equitable  basis,  rather  than 
a  strictly  legal  basis,  and  thus  lending  his  aid  toward 
the  creation  of  valuable  assets  where  these  par- 
ticular assets,  so  far  as  this  bankrupt's  estate  is 
concerned,  otherwise,  were  non-existent,  the  legal 
services  rendered  by  said  attorney  was  reasonably 
worth  the  sum  of  $2500.00.  In  other  words,  I  look 
thus  upon  the  situation  presented.  [82] 

Without  the  attorney's  co-operation  and  had  he 
insisted  that  the  court  deal  with  the  properties 
involved  entirely  on  the  hard-and-fast  legal  basis 
of  reclamation,  the  estate,  based  upon  the  appraised 
value,3   would   have   lost   more   than   $40,000.00   in 


2In  re  Hager  (D.C.,  la.)  166  F.  972,  974. 

^Later,  according  to  the  record  to  which  the  court 
has  the  right  to  look,  Dimmick  v.  Tompkins,  194 
U.S.  540,  548,  24  S.  Ct.  780,  782,  48  L.  Ed.  1110, 
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assets,  together  with  a  reasonable  attorney's  fee  for 
carrying  through  the  reclamation  matter.  Inasmuch 
as  the  attorney's  co-operation  so  served  to  enrich 
the  estate,  as  aforesaid,  I  felt  that,  in  justice  to 
all  concerned,  I  should  apply  one  of  the  very  old 
rules  of  jurisprudence,  "He  who  takes  the  benefit 
must  bear  the  burden. " 

The  estate  had  benefited  to  the  extent  of  in  excess 
of  $40,000.00  and  had  so  benefited  because  of  said 
attorney's  efforts.  Surely,  I  reasoned,  that  since 
the  estate  directly  has,  and  those  interested  therein 
indirectly  have,  gained  out  of  nothing  such  a  large 
amount  of  assets,  no  interested  party  justly  can 
complain  if  the  one  who  legally,  and  without  criti- 
cism, could  have  prevented  such  gain,  is  amply  paid 
for  so  using  his  legal  ability  and  good  judgment 
equitably  to  benefit  the  bankrupt's  estate,  without 
equitably  denying  to  his  clients  that  which  is.  due 
them,  considering  the  matter  solely  from  an  equit- 
able standpoint,  as  should  a  court  which — as  does 
a  bankruptcy  court — operates  on  equitable  prin- 
ciples.4  [83] 

1114,  Freshman  v.  Atkins,  269  U.S.  121,  124,  4(3  S. 
Ct.  41,  42,  70,  L.  Ed.  193,  195,  Bowe-Burke  Mining 
Co.  V.  Willcutts  (D.C.,  Minn.)  45  F.  (2d)  394,  395, 
these  properties  were  sold  for  $52,000.00. 

^" .  .  .  the  bankruptcy  court  may  dispose  of  matters 
which  come  before  it,  upon  equitable  principles, 
when  justice  and  equity  require  that  it  should  do 
so."  In  re  Larkey  (B.C.,  N.J.)  214  F.  867,  871,  872. 

Bankruptcy  courts  are  "essentially  courts  of 
equity,  and  their  proceedings  inherently  proceedings 
in  equity."  Local  Loan  v.  Hunt,  292  U.S.  234,  240, 
54  S.  Ct.  695,  78  L.  Ed.  1230;  Pepper  v.  Litton,  308 
U.S.  295,  304,  60  S.  Ct.  238,  84  L.  Ed.  281. 
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PAPERS  HANDED  UP  HEREWITH 
I  hand  up  herewith  the  following  papers: 

1.  Petition  for  an  Order  of  Sale  (Denton  Saw- 
mill) ; 

2.  Order  to  Show  Cause  (Denton  Sawmill)  ; 

3.  Petition  in  Reclamation; 

4.  Order  to   Show  Cause  and   Setting  Day  of 
Hearing ; 

5.  Answer  of  Trustees  in  Bankruptcy  to  Petition 
in  Reclamation  of  DeLancey  Lewis,  et  al. ; 

■  6.  Answer  of  West  Coast  Redwood  Corporation 
and  DeLancey  Lewis  and  Doris  B.  Lewis  to  Peti- 
tion for  an  Order  of  Sale  (Denton  Sawmill); 

7.  Return  of  Sale  of  Real  and  Personal  Prop- 
erty; 

8.  Stipulation  re  Willits  Sawmill ; 

9.  Order  Clearing  Title,  Determining  Amounts 
Due  under  Liens,  and  of  Sale;  and 

10.  Petition  for  Review  of  Referee's  Order  by 
Judge. 

Dated:     July  11,  1946. 

Respectfully  submitted, 
/s/  BURTON  J.  WYMAN, 

Referee  in  Bankruptcy.  [84] 
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EXHIBIT  A 

"The  undersigned,  William  W.  Denton  and  Wil- 
liam H.  James,  both  of  Oakland,  California,  hereby 
offer  to  purchase  from  West  Coast  Redwood  Cor- 
poration, a  corporation,  hereinafter  called  'West 
Coast',  all  of  that  certain  sawmill  equipment,  in- 
cluding all  saws,  machinery  and  other  necessary 
tools  for  use  in  comiection  with  the  operation  of 
said  mill,  more  specifically  set  forth  in  that  inven- 
tory thereof  prepared  by  the  undersigned,  together 
with  those  three  certain  forty  acre  tracts  of  land 
purchased  by  the  undersigned  from  Union  Lumber 
Company,  and  including  the  existing  option  cover- 
ing six  additional  forty  acre  tracts  of  land,  which 
option  is  contained  in  letter  addressed  to  said  West 
Coast  and  dated  May  3,  1943,  and  filed  with  Re- 
construction Finance  Corporation,  hereinafter  called 
'RFC,  in  connection  with  the  loan  of  said  RFC 
to  said  West  Coast. 

"1.  The  undersigned  offer  to  purchase  all  of 
the  foregoing,  being  all  of  the  physical  assets  of 
said  West  Coast,  for  the  total  sum  of  fifty  thousand 
(50,000.00)  dollars.  The  undersigned  agree  to  pay 
said  sum  in  the  following  manner: 

"(a)  By  delivery  to  West  Coast  of  a  bankable 
promissory  note  in  the  sum  of  forty-five  hundred 
(4500.00)  dollars,  jyayahle  on  or  before  six  (6) 
months  from  date,  on  which  note  said  West  Coast 
shall  be  able  to  realize  said  sum  of  forty-five  hun- 
dred dollars  without  discount  in  07der  to  enable 
it  to  pay  said  amount  to  RFC  under  its  aforesaid 
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loan.     Said    note   sliall    be   delivered   on   execution 
hereof. 

"(b)  On  the  same  date,  the  further  sum  of 
eighteen  hundred  twenty-two  and  92/100  (1822.92) 
dollars,  plus  interest  from  December  27,  1943,  to 
the  Collector  of  Internal  Revenue  on  account  of  the 
liability  of  West  Coast  for  withholding  taxes  with- 
held from  employees  of  West  Coast; 

"(c)  The  balance  by  delivering  to  West  Coast 
one-half  the  entire  output  of  lumber  and  other 
forest  products  from  said  mill  and  property  for 
a  period  of  six  months  from  and  after  the  date 
hereof,  provided,  however,  that  the  undersigned 
agree  to  either  pay  in  cash  or  in  such  lumber  and 
forest  products  an  amount  sufficient  to  satisfy  the 
requirements  of  said  RFC  loan  to  said  West  Coast, 
as  a  minimum  monthly  payment  hereunder.  If,  at 
the  expiration  of  said  period  of  six  months,  the 
imdersigned  should  decide  to  abandon  operations, 
there  shall  be  no  obligation  on  them,  or  either  of 
them,  hereunder,  save  and  except  for  one-half  of 
the  output  of  said  mill  and  property  or  said  mini- 
mum requirement  of  said  RFC  to  the  date  of  such 
abandonment  (whichever  amount  may  be  larger), 
and  in  such  event  said  West  Coast  shall  have  full 
and  unimpaired  title  to  all  of  the  property  herein 
agreed  to  be  conveyed,  together  with  such  additions 
and  improvements  as  the  undersigned  may  have 
installed.  The  undersigned  hereby  specifically  agree 
that  all  additions,  replacements  and  improvements 
installed  upon  said  property  shall  immediately  be- 
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come  and  be  the  i^roperty  of  said  West  Coast  sub- 
ject to  the  teniis  hereof.  In  lieu  of  the  delivery 
of  said  one-half  of  said  entire  output,  the  under- 
signed may  pay  in  cash  the  value  thereof  after 
satisfying  said  West  Coast  as  to  such  value.  In 
no  event  shall  the  monthly  payments  hereunder  be 
less  than  the  amount  due  R.F.C.  under  its  loan.  [85] 

"The  decreasing  balance  of  said  purchase  price 
of  fifty  thousand  (50,000.00)  dollars  shall  bear  in- 
terest at  the  rate  of  four  (4)  per  cent  per  annum, 
and  the  payments  shall  be  applied  first  to  interest 
unpaid  and  balance  toward  principal. 

"2.  The  undersigned  further  agree  to  improve 
said  mill,  by  the  addition  of  work,  labor  and  mate- 
rials, in  a  minimum  value  of  three  thousand 
(3000.00)  dollars,  and  to  have  available  sufficient 
operating  capital  in  order  to  properly  carry  on  the 
operations  of  said  mill. 

"3.  The  undersigned  further  agree  that  none  of 
their  rights  hereunder  shall  be  assignable,  except 
to  Christ's  Church  of  the  Golden  Rule  without  the 
written  consent  of  West  Coast  first  had  and  ob- 
tained. 

"4.  The  undersigned  further  agree  to  acquire 
from  DeLancey  Lewis  and  Doris  B.  Lewis,  two 
hundred  eight-six  (286)  acres  of  land  in  Mendocino 
County,  together  with  timber  and  water  rights,  at 
a  price  of  forty-three  hundred  sixty  (4360.00)  dol- 
lars, ten  acres  of  which  shall  consist  of,  the  millsite 
upon  which  the  mill  of  said  West   Coast  is  now 
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located  and  which  is  now  subject  to  a  lease  from 
said  DeLancey  Lewis  and  Doris  B.  Lewis  to  said 
West  Coast.  Said  contract  of  purchase  shall  be 
.assigned  to  said  West  Coast  to  be  held  by  it  as 
security  hereunder  for  the  performance  of  the 
obligations  of  the  undersigned,  with  the  under- 
standing that  said  West  Coast  may  further  assign 
said  contract  of  RFC  as  further  security  for  its 
advances  to  West  Coast.  All  of  said  assignments 
shall  be  held  in  escrow  by  Title  Insurance  &  Guar- 
anty Company  for  the  account  of  all  interested 
parties. 

"5.  In  the  event  of  any  default  hereunder  on 
the  part  of  the  undersigned  in  making  any  pay- 
ment herein  provided,  and  the  continuance  of  such 
default  for  a  period  of  thirty  (30)  days  from  and 
after  written  notice  by  West  Coast  to  the  under- 
signed, the  undersigned  shall  surrender  all  rights 
hereunder  and  all  right,  title  and  interest  of  the 
undersigned  in  and  to  the  property  herein  agreed 
to  be  conveyed,  together  with  the  improvements, 
additions,  betterments  and  replacements  installed 
by  the  undersigned,  to  said  West  Coast  free  of  any 
obligation  hereunder  and  from  any  claim  of  the 
undersigned. 

"6.  In  the  event  of  the  acquisition  of  said  prop- 
erty from  DeLancey  Lewis  and  Doris  B.  Lewis, 
as  hereinbefore  provided,  there  shall  be  no  rental 
charged  against  West  Coast  for  the  use  of  said 
property  so  acquired  or  any  thereof,  and  in  the 
event  of  any  subsequent  default  of  the  undersigned 
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liereimder  such  property  so  acquired  from  DeLancey 
Lewis  and  Doris  B.  Lewis  shall  be  subject  to  the 
lien  of  said  loan  from  said  RFC  to  said  West  Coast 
as  though  said  property  was  owned  by  said  West 
Coast. 

'^7.  The  undersigned  shall  conduct  all  operations 
of  said  mill  property  at  their  own  cost  and  expense 
and  under  their  own  name  or  names,  or  a  name 
selected  by  them  not  similar  to  the  name  of  said 
West  Coast,  and  without  any  obligation  or  respon- 
sibility whatsoever  on  the  part  of  West  Coast,  and 
the  undersigned  agree  to  carry  complete  and  ade- 
quate insurance  to  protect  the  interests  [86]  of  West 
Coast  in  connection  with  the  operation  of  said  mill 
by  the  undersigned. 

'^8.  The  undersigned  further  agree  to  maintain 
and  carry  any  and  all  insurance  required  to  be  kept 
by  the  terms  of  the  loan  to  West  Coast  by  RFC, 
insuring  the  interests  of  all  parties  as  they  may 
appear,  and  all  insurance  premiums  shall  be  pro 
rated  to  the  date  of  the  execution  hereof. 

"9.  It  is  further  understood  that  the  under- 
signed shall  have  no  title  to  any  of  the  property 
hereinbefore  mentioned  until  the  full  amount  of 
said  purchase  price  of  fifty  thousand  (50,000.00) 
dollars  and  interest  shall  have  been  paid  to  West 
Coast  as  herein  provided,  at  which  time  proper 
deeds  and  bills  of  sale  shall  be  delivered  to  the 
undersigned. 

"Deeds  and  bills  of  sale  shall  be  prepared  and 
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executed  by  West  Coast  and  delivered  in  escrow  to 
Title  Insurance  and  Guaranty  Company  in  San 
Francisco,  subject  to  delivery  upon  complete  per- 
formance in  accordance  with  the  terms  hereof. 

"10.  In  the  event  of  any  action  being  brought 
to  enforce  any  of  the  terms  hereof  by  either  party, 
it  is  further  agreed  that  the  prevailing  party  in 
such  action  shall  be  entitled  to  reasonable  attorney's 
fees  to  be  fixed  by  the  court  and  taxed  as  part  of 
the  costs  of  suit  in  such  action. 

"11.  It  is  expressly  understood  that  in  the  event 
of  any  default  of  the  undersigned,  as  herein  before 
provided,  all  payments  thertofore  made  by  them 
hereunder  to  West  Coast  or  for  its  account,  or  in 
the  acquisition  of  or  payment  for  any  improve- 
ments, additions  or  betterments,  shall  be  deemed  to 
be  rental  for  the  use  of  the  property  covered  hereby, 
and  that,  upon  the  termination  of  the  rights  of  the 
undersigned  hereunder  by  reason  of  such  default, 
all  rights  of  the  undersigned  to  any  sums  so  paid 
for  such  additional  property,  improvements  or  bet- 
terments, shall  cease  and  terminate. 

"12.  The  undersigned  further  agree  to  acquire 
from  Union  Lumber  Company,  in  accordance  with 
the  terms  of  said  outstanding  option,  the  property 
therein  specified,  j)rovided  that  said  West  Coast 
shall  obtain  an  extension  of  sixty  (60)  days  for  the 
exercise  of  the  option  as  to  the  next  additional 
parcel  to  be  obtained  thereunder,  in  order  to  have 
available  timber  land  for  the  supply  of  timber 
to  said  mill.    All  properties  obtained  under  such 
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option  by  the  undersigned  shall  be  immediately  as- 
signed and  transferred  to  West  Coast,  so  that  West 
Coast  may  in  turn  subject  the  same  to  the  lien  of 
the  encumbrance  held  by  said  RFC  pending  final 
consummation  of  this  agreement,  at  which  time  such 
property  shall  be  transferred  to  the  undersigned. 

"13.  West  Coast  shall  have  at  all  time  the  right 
to  enter  the  premises  covered  by  this  agreement  to; 
inspect  the  same  and  to  examine  the  books,  papers 
and  records  of  the  undersigned,  relative  to  their 
operation  of  any  business  conducted  by  them, .  on. 
the  premises  covered  hereby.  :   - 

"14.  The  undersigned  agree  to  keep  full,  true 
and  accurate  books  of  account  reflecting  the'  business 
operations  of  said  mill  property,  showing  completely 
and  truly  all  of  the  timber  and  other  products  cut 
or  removed  or  manufactured  from  or  on  said 
premises.   [87] 

"15.  The  imdersigned  agree  that  they  shall  not 
remove  from  the  i3remises  covered  hereby,  or  any 
property  added  hereto,  any  of  the  improvements, 
tools,  equipment  (excluding  motor-vehicles  or  live- 
stock) or  buildings  of  any  kind  or  character,  with- 
out the  written  consent  of  West  Coast  first  had  and 
obtained. 

"16.  Performance  of  all  of  the  terms  hereunder 
is  subject  to  any  delays  caused  by  acts  of  war,  acts 
of  God,  strikes,  lockouts  or  any  other  cause  beyond 
the  control  of  either  of  the  parties  hereto. 

"17.     West  Coast  shall  take  care  of  and  satisfy 


.108  Paul  W.  Sampsell,  et  ah, 

all  of  its  outstanding  obligations  and  indemnify  and 
hold  harmless  the  undersigned  for  all  damages,  loss, 
cost  and  expensed  occasioned  by  reason  of  any  fail- 
ure of  West  Coast  to  pay  any  of  its  obligation, 
subject  to  the  terms  hereof. 

"18.  Any  notice  required  hereunder  to  be  given 
to  the  undersigned  shall  be  mailed  by  United  States 
registered  mail,  with  return  receipt  requested,  ad- 
dressed to  either  or  both  of  the  undersigned,  with 
postage  fully  prepaid  thereon  at  Willits,  California. 
Any  notice  required  hereunder  to  be  given  to  West 
Coast  shall  be  mailed  by  United  States  registered 
mail,  with  return  receipt  requested,  addressed  to 
said  West  Coast  Redwood  Corporation,  in  care  of 
Theodore  M.  Monell,  1085-7  Mills  Building,  San 
Francisco,  4,  California. 

"In  Witness  Whereof,  the  undersigned  have  here- 
unto subscribed  their  names  this  28th  day  of  Feb- 
ruary, 1944. 

"WILLIAM  W.  DENTON, 
"WILLIAM  H.  JAMES. 

"The  foregoing  offer  is  hereby  accepted.  March 
22,  1944. 

"WEST     COAST     REDWOOD 
CORPORATION, 

"By  A.  R.  PETTEY, 

President, 

"And  THEODORE  M.  MONELL, 
Assistant  Secretary."  [88] 
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"This  Agreement,  made  end  entered  into  this  6th 
day  of  April,  1944,  by  and  between  William  W. 
Denton  and  William  H.  James,  both  of  Oakland, 
California,  and  West  Coast  Redwood  Corporation, 
a  corporation, 

Witnesseth 

''Whereas,  said  William  W.  Denton  and  William 
H.  James  did,  under  date  of  February  28,  1944, 
make  a  written  offer  to  said  West  Coast  Redwood 
Corporation,  a  corporation,  to  purchase  its  sawmill, 
which  offer  was  accepted  under  date  of  March  22, 
1944;  and 

''Whereas,  said  offer  and  acceptance  does  not 
express  the  full  intentions  of  the  parties  in  that 
it  omits  any  provision  for  the  payment  of  the  bal- 
ance of  the  purchase  price  in  the  event  that  the 
undersigned  continue  the  operation  of  said  mill; 

"Now,  Therefore,  It  Is  Understood  and  Agreed 
that  said  offer  and  acceptance  may  be  modified  to 
add  thereto  as  sub-paragraph  '  (d) '  of  paragraph  '1', 
the  following: 

'  (d)  The  balance  of  said  purchase  price  of  fifty 
thousand  (50,000.00)  dollars,  in  the  event  the  under- 
signed continue  with  the  operation  of  said  mill 
property  and  do  not  decide  to  abandon  operations 
as  hereinbefore  provided,  by  delivering  to  West 
Coast  one-half  the  entire  output  of  lumber  and  other 
forest  products  from  said  mill  and  property,  as 
the  same  are  cut  and  acquired  by  the  undersigned 
until  the  entire  balance  of  said  purchase  price  to- 
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getber  with  interest  thereon  shall  have  been  fully 
paid.  Provided,  however,  that  the  monthly  pay- 
ments hereunder,  after  payment  in  full  of  said  RFC 
obligation,  shall  not  be  less  than  the  sum  of  two 
thousand  (2000.00)  dollars  per  month,  and  the  entire 
balance  of  said  purchase  price  shall  be  fully  paid 
to  West  Coast  not  later  than  October  1,  1945. 

"It  is  further  understood  that  all  cut  timber  on 
said  premises  may  be  cut  and  manufactured  into 
lumber  by  the  undersigned  pursuant  to  the  terms 
hereof. ' ' 

"WILLIAM  W.  DENTON, 
"WILLIAM  H.  JAMES. 
"WEST      COAST      REDWOOD 
CORPORATION, 

"By  A.  T.  PETTEY, 
"And  THEODORE  M.  MONELL." 


EXHIBIT  B 

"Memorandum  of  Agreement,  made  and  entered 
into  this  28th  day  of  February,  1944,  by  and  between 
DeLancey  Lewis  and  Doris  B.  Lewis,  his  wife,  of 
San  Mateo  County,  California,  hereinafter  called 
'First  Parties',  and  William  W.  Denton  and  AVil- 
liam  H.  James,  both  of  Oakland,  California,  herein- 
after called  'Second  Parties', 

"Witnesseth 

"Whereas,  First  Parties  are  the  owners  of  cer- 
tain properties  hereinafter  described,  a  portion  of 
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which  is  the  millsite  on  which  the  mill  of  West 
Coast  Eedwood  Corporation  is  presently  situated; 
and 

"Whereas,  Second  Parties  desire  to  purchase  said 
property  for  the  total  sum  of  forty-three  hundred 
sixty  (4360.00)  dollars,  on  the  terms  and  conditions 
hereinafter  set  forth;  and 

"Whereas,  Second  Parties  are,  under  even  date 
herewith,  entering  into  an  option  agreement  cover- 
ing the  purchase  of  certain  mill  equipment  and 
property  of  West  Coast  Redwood  Corporation;  and 

"Whereas,  said  DeLancey  Lewis  is  an  insurance 
broker,  and  First  Parties  are  willing  to  sell  said 
property  to  Second  Parties  in  accordance  with  the 
terms  hereof,  including  the  right  to  act  as  exclusive 
insurance  broker  for  Second  Parties  as  herein  pro- 
vided, 

"Now,  Therefore,  It  Is  Hereby  Understood  and 
Agreed,  by  and  between  the  respective  parties  hereto, 
as  follows: 

"1.  First  Parties  hereby  agree  to  sell,  assign, 
transfer  and  convey  unto  Second  Parties  the  follow- 
ing described  property  situated  in  the  County  of 
Mendocino,  State  of  California,  to-wit : 

"Parcel  One:  Lot  2,  Section  30,  Township  19 
North,  Range  14  West,  M.D.B.  &  M. 

"Parcel  Two:  Southwest  %  or  Southeast  1/4  of 
Section  10,  Township  19  North,  Range  14  West, 
M.D.B.  &  M., 
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"Parcel  Three:  All  that  certain  property  de- 
scribed in  a  deed  from  First  Parties  to  Geo.  J. 
Stempel,  et  iix.,  recorded  in  Book  163  of  Official 
Records,  as  an  excej^tion  of  208  acres  not  included 
in  the  granting  clause  of  said  deed. 

''2.  First  Parties  agree  to  sell  said  property, 
together  with  all  timber  and  water  rights  owned  by 
First  Parties,  to  Second  Parties  for  the  total  sum 
of  forty-three  hundred  sixty  (4360.00)  dollars,  pay- 
able as  follows : 

"Five  Hundred  (500.00)  dollars  upon  the  execu- 
tion hereof,  receipt  whereof  is  hereby  acknowledged 
by  First  Parties,  and  the  balance  in  seventeen  (17) 
equal  monthly  installments  of  two  hundred  twenty- 
seven  and  06/100  (227.06)  dollars,  or  more,  plus 
interest  on  the  unpaid  principal  at  the  rate  of  six 
(6)  per  cent  per  annum,  principal  and  interest  pay- 
able in  lawful  money  of  the  United  States,  on  the 
1st  da}"  of  each  and  every  month  commencing  April 
1,  1944,  until  the  full  purchase  price  shall  have  been 
paid.  [90] 

"3.  Sellers  agree,  upon  payment  in  full  for  said 
property,  to  transfer  the  same  free  and  clear  of 
all  liens  and  encumbrances,  excepting  easements  of 
record,  to  Second  Parties,  together  with  all  improve- 
ments now  on  said  property 

"4.  Second  Parties  promise  and  agree  to  pay  said 
sums  aforesaid  at  the  times  and  in  the  manner  above 
set  forth,  and  further  agree  to  pay  all  taxes  and 
assessments  charged  against  said  property  until 
Second  Parties  shall  have  paid  in  full  therefor. 
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"5.  Second  Parties  further  agree  to  keep  the 
improvements  on  said  property  in  good  order,  con- 
dition and  repair,  and  to  keep  the  same  insured  for 
the  benefit  of  the  respective  parties  hereto,  as  their 
interests  may  appear,  in  insurance  companies  satis- 
factory to  First  Parties. 

"6.  Second  Parties  agree  that  all  improvements 
installed  by  them  on  said  premises,  excepting  mov- 
able fixtures,  shall  immediately  become  part  of  the 
realty  and  belong  to  First  Parties  and  that  Second 
Parties  shall  have  no  interest  therein  or  claim 
thereto,  or  any  part  thereof,  until  payment  in  full 
of  all  sums  due  from  them  hereunder. 

"7.  Second  Parties  further  hereby  appoint  said 
DeLancey  Lewis  as  their  exclusive  insurance  broker, 
for  a  period  of  five  years  from  and  after  the  date 
hereof,  to  handle  for  them  the  placing  of  all  in- 
surance required  or  carried  in  connection  with  the 
operation  of  said  saw  mill  and  property  and  agree 
that  no  other  agent  or  broker  shall  act  for  them,, 
or  either  of  them  during  said  period,  and  that  all 
insurance  carried  in  connection  with  said  business 
shall  be  placed  through  said  DeLancey  Lewis  and 
not  otherwise  handled  or  placed.  Provided,  how- 
ever, that  said  DeLancey  Lewis  shall  at  all  times 
use  his  best  efforts  to  effect  such  economies  in  the 
placing  of  such  insurance  as  any  other  prudent 
insurance  broker  would  under  like  circumstances. 

'^8.  First  Parties  further  agree  to  execute  a  deed 
for  the  property  hereinbefore  described  to  Second 
Parties  and  to  deposit  such  deed  with  Title  Insur- 
ance and  Guaranty  Company,  in  San  Francisco,  v/ith 
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instructions  to  deliver  same  upon  payment  in  full 
of  all  sums  due  hereunder  to  First  Parties. 

'*9.  In  the  event  of  any  action  or  proceeding' 
being  brought  by  either  party  hereto  to  enforce  any 
of  the  terms  hereof,  it  is  further  agreed  that  the 
prevailing  party  in  such  action  or  proceeding  shall 
be  entitled  to  reasonable  attorney's  fees,  which  shall 
be  fixed  by  the  court  and  taxed  as  costs  of  suit  in 
such  action  or  ])roceeding. 

''In  Witness  Whereof,  the  parties  heretofore  have 
executed  this  agreement  the  day  and  year  first  herein 
written. 

"DeLANCEY  LEWIS, 
"DORIS  B.  LEWIS, 

First  Parties. 
''WILLIAM  W.  DENTON, 
"WILLIAM  H.  JAMES, 
Second  Pptrties." 
[Endorsed]:     Filed  July  11,   1946.     C.  W.   Cal- 
breath,  Clerk.  [91] 


.  T^aw  Offices  of  Gfrainger  and  Hunt 

Sept.  16,  1946. 
Hon,  Michael  J.  Roche., 
U.  S.  Courthouse  Bldg., 
7th  and  Mission  Sts., 
San  Francisco 
Dear  Judge  Roche: 

in  re  Christ's  Church  of  the  Golden 
Rule,  bankrupt  No.  36,408-R 
Now  that  the  court  has  granted,  by  consent,  the 
trustees'  motion  for  an  order  clarifying  and  dis- 


vs.  Theodore  M.  Moyiell  11'^ 

regarding  an  approval  of  the  order  of  Referee  in 
Bankruptcy  Wyman,  dated  May  27,  1946,  wherein 
he  awarded  the  sum  of  $2500.00  to  attorney  Theo- 
dore Monell  as  attorney's  fees  for  legal  services  in 
connection  with  his  representation  of  the  holders 
of  conditional  sales  contracts  upon  property  of  the 
bankrupt  estate  in  proceedings  before  the  Referee, 
the  only  matter  left  for  determination,  and  on  its 
merits,  is  the  trustees'  petition  for  a  review  of  that 
order.  This  petition  came  on  for  hearing  on  July 
29th  last,  at  which  time  the  court  made  an  order 
submitting  the  matter  upon  briefs.  At  that  time 
the  trustees  filed  their  opening  brief.  Today  Mr. 
Monell  presented  a  reply  to  that  brief  in  the  form 
of  "Consent  to  order  clarifying  approval  of  order 
and  motion  supporting  referee's  order  fixing  attor- 
ney's fee  re  Denton- James  Sawmill".  The  trustees 
will  not  file  any  answer  to  this  reply. 

The  petition  for  review  of  the  referee's  order 
stands  submitted  to  jow  for  decision  upon  the  follow- 
ing papers : 

1.  The  trustees'  petition  for  review. 

2.  The  referee's  certificate  on  review. 

3.  The  trustees'  opening  brief. 

4.  The  reply  thereto  of  Theodore  Monell  (Con- 
sent to  order  clarifying  approval  of  order  and  mo- 
tion supporting  referee's  order  fixing  attorney's 
fee  re  Denton-James  Sawmill. 

5.  This  letter. 

This  morning,  based  upon  information  furnished 
to  me  by  the  title  company  handling  the  escrow  in 
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connection  with  the  sale  of  the  Denton-James  (Wil- 
lits)  Sawmill.  I  stated  to  you  in  open  court  that, 
if  the  $2500  fee  was  allowed  to  Mr.  Monell,  the  bank- 
rupt estate  would  receive  a  net  of  about  $3800  from 
the  transaction.  After  checking  again  with  the  title 
company,  I  tind  that  this  statement  was  erroneous. 
It  left  out  of  consideration  the  original  deposit  of 
$5200.00  with  the  trustees  by  the  purchasers.  If  the 
$2500  fee  is  allowed,  the  estate  will  received  a  total 
of  $8919.19,  instead  of  $3800.00.  In  other  words  the 
maximum  available  from  the  transaction  for  the 
final  amount  allowed  Mr.  Monell,  and  for  the  estate, 
is  al)out  $11,500.00.  In  the  trustees'  brief  it  is  stated 
that  the  maximum  would  be  about  $12,000.00. 
I  am  sending  a  copy  of  this  letter  to  Mr.  Monell. 
Very  truly  yours, 

REUBEN  G.  HUNT. 

(Affidavit  of  Clerk  attached.) 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  ORDER  CLARIFY- 
ING APPROVAL  CONTAINED  IN  REF- 
EREE'S ORDER  NOW  ON  REVIEW  AND 
DIRECTING  THAT  SUCH  APPROVAL 
BE  DISREGARDED  ON  THE  REVIEW 

To.     Theodore  M.  Monell: 

You  Will  Please  Hereby  Take  Notice  that  on 
Monday,  September  16,  1946,  at  10:00  a.m.,  at  the 
court  room  of  the  above  entitled  court,  in  the  United 
States     Courthouse     Building,     7th     and     Mission 
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Streets,  San  Francisco,  California,  Division  of 
Judge  Michael  J.  Roche  thereof,  Paul  W.  Sampsell, 
L.  Boteler,  and  Stewart  McKee,  the  Trustees  in 
Bankruptcy  of  the  Estate  of  the  above  named  bank- 
rupt corporation,  will  move  said  court  for  an  order 
clarifying  and  disregarding  the  stipulation  in  the 
form  of  an  approval  in  writing  by  Reuben  G.  Hunt, 
one  of  the  counsel  for  said  Trustee,  at  the  end  of 
the  order  made  and  entered  herein  on  May  27,  1946, 
by  Burton  J.  Wyman,  a  Referee  in  Bankruptcy  of 
the  court,  entitled:  ''Order  Clearing  Title,  Deter- 
mining Amount  Due  Under  Liens,  and  of  Sales," 
and  relating  to  the  disposition  of  a  sawmill  which 
was  an  asset  of  the  bankrupt  estate  and  located 
near  Willits,  Mendocino  County,  California,  in  so 
far  as  said  order  relates  to  the  award  of  $2500.00 
attorney's  fees  to  Theodore  Monell.  The  purpose  of 
the  motion  is  [93]  to  clarify  the  approval  so  that 
it  will  be  deemed  an  approval  as  to  form  only,  and 
not  an  approval  as  to  substance,  and  not  a  consent 
to  the  award  of  attorney's  fees  or  a  waiver  of  the 
right  to  have  such  award  reviewed  by  a  judge  of 
the  court;  and,  when  so  clarified,  to  have  such  ap- 
proval disregarded  in  connection  with  the  review 
herein  of  the  referee 's  said  order  so  that  such  review 
may  be  considered  on  its  merits  by  the  judge, 
irrespective  of  any  such  approval. 

The  motion  will  be  based  upon  all  the  pleadings, 
papers,  records  and  files  herein,  this  notice  of 
motion,  the  Affidavits  of  Reuben  G.  Hunt  and  the 
three  Trustees  in  Bankruptcy  hereto  attached  and 
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made  a  part  hereof,  and  the  points  and  authorities 
served  and  filed  concurrently  herewitli. 

The  motion  will  be  made  upon  the  following 
grounds : 

1.  If  said  approval  is  to  be  construed  as  the 
consent  by  said  counsel,  on  behalf  of  the  Trustee 
in  Bankruptcy,  of  an  award  to  Theodore  M.  Monell 
of  $2500.00  attorney's  fees,  and  a  waiver  of  the  right 
of  said  Trustees  to  have  said  award  reviewed  by  a 
judge  of  this  court,  then  such  approval  is  void  be- 
cause said  Trustees'  counsel  never  had  express 
authority  to  give  such  consent  on  their  behalf,  and 
any  such  consent  would  l)e  contrary  to,  and  in  viola- 
tion of,  their  express  instructions  to  their  said 
counsel  to  have  said  award  reviewed  by  a  judge 
of  this  court. 

2.  If  said  approval  is  to  be  construed  as  an 
agreement  between  counsel  for  the  award  to  Theo- 
dore Monell  of  the  said  attornej^'s  fees,  such  agree- 
ment is  void  under  the  provisions  of  The  Borah 
Act  of  August  25,  1937,  28  USC,  Sees.  572a  and  531. 

3.  If  said  approval  is  to  be  construed  as  an 
agreement  between  Theodore  Monell  and  the  Trus- 
tees in  Bankruptcy  for  the  award  to  Theodore 
Monell  of  said  attorney's  fees,  such  agreement  is 
void  under  the  provisions  of  The  Borah  Act  of 
August  25,  1937,  28  USC,  Sees.  572a  and  531.  [94] 

4.  The  said  Reuben  G.  Hunt,  in  preparing  and 
signing  said  approval,  never  intended  other  than 
to  approve,  on  behalf  of  the  Trustees,  the  said  order 
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as  reflecting  the  form  which  the  referee  directed 
to  be  prepared,  and  never  intended  to  approve  on 
behalf  of  the  Trustees,  or  otherwise,  the  substance 
of  the  said  order,  or  to  consent  to  the  award  of  said 
attorney's  fees,  or  to  waive  the  right  of  the  Trustees 
to  have  said  award  reviewed  by  a  judge  of  this  court, 
for  the  reason  that  said  Reuben  G.  Hunt  had  pre- 
viously been  expressly  instructed  by  said  Trustees 
to  take  the  proper  steps  at  the  proper  time  to  have 
the  said  award  reviewed  by  a  judge  of  this  court. 

5.  Any  such  consent,  even  though  valid,  would 
not  be  binding  upon  the  judge  of  this  court,  because 
the  judge  may,  at  any  time  before  the  close  of  this 
case,  and  upon  his  own  motion,  and  without  petition, 
review  an  administrative  order  of  a  referee  such 
as  the  allowance  of  compensation. 

6.  The  granting  of  said  motion  will  not  prejudice 
said  Theodore  Monell  and  will  place  him  in  the 
same  position  he  was  before  the  approval  was 
signed. 

7.  In  so  far  as  the  said  approval  does  not  indi- 
cate that  it  is  intended  as  to  form  only,  and  not 
as  to  substance,  and  that  it  was  not  intended  as 
a  consent  to  the  award  of  attorney's  fees,  or  as 
a  waiver  of  the  right  to  a  review  by  the  judge  of 
the  court  of  such  award,  such  uncertainty  is  due 
to  the  mistake,  inadvertence,  surprise  and  excusable 
neglect  of  Trustees'  counsel  from  which  he  and  the 
Trustees  should  be  relieved  in  the  interests  of  justice 
and  the  protection  of  the  interests  of  the  creditors 
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of  the  bankrupt  estate,   since  the   amount  finally 
awarded  must  be  paid  out  of  the  bankrupt  estate. 

Dated  this  5th  day  of  August,  1946. 

IRVING  M.  WALKER, 
GRAINGER  AND  HUNT, 
By  /s/  REUBEN  G.  HUNT, 

Attorneys  for  Trustees.  [95] 

AFFIDAVIT  OF  REUBEN  G.  HUNT 

State  of  California, 
County  of  Los  Angeles — ss. 

Reuben  G.  Hunt,  being  first  duly  sworn,  deposes 
a  nd  says : 

I  am  a  member  of  the  Law  Firm  of  Grainger  & 
Hunt,  of  Los  Angeles,  the  other  member  being  Kyle 
Z.  Grainger.  On  or  about  January  10,  1946,  with 
the  approval  of  the  court,  the  said  firm  was  em- 
ployed as  general  counsel,  together  with  Irving  M. 
Walker,  of  Los  Angeles,  by  Paul  W.  Sampsell,  L. 
Boteler  and  Stewart  McKee,  the  Trustees  in  Bank- 
ruptcy of  the  Estate  of  Christ's  Chuch  of  the  Golden 
Rule,  a  corporation. 

The.  bankruptcy  was  commenced  November  1, 
1945,  in  the  United  States  District  Court  for  the 
Central  Division  of  the  Southern  District  of  Cali- 
fornia, as  the  court  of  primary  jurisdiction.  On 
November  27,  1945,  ancillary  proceedings  in  bank- 
ruptcy in  aid  of  said  court  of  primary  jurisdiction 
were  commenced  in  the  above  entitled  court,  in  the 
above  entitled  case,  and  are  now  pending  by  refer- 
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ence,  before  Burton  J.  Wyman,  a  Referee  in  Bank- 
ruptcy of  the  above  entitled  court.  On  January  5, 
1946,  Paul  W.  Sampsell,  L.  Boteler  and  Stewart 
McKee,  all  of  Los  Angeles,  were  qualified  as  Trus- 
tees in  Bankruptcy  of  the  estate,  and  ever  since 
have  been,  and  now  are  acting  as  such. 

One  of  the  assets  of  the  bankrupt  estate  was  a 
sawmill  located  near  Willits,  Mendocino  County, 
California,  commonly  referred  to  as  the  ''Willits 
Sawmill ' '.  Real  and  personal  property  was  involved 
in  the  sawmill.  The  real  estate,  and  a  portion  of  the 
personal  property,  were  subject  to  conditional  sales 
contracts  upon  which  balances  were  due.  Theodore 
M.  Monell,  an  attorney  of  San  Francisco,  repre- 
sented DeLancey  B.  Lewis,  and  Doris  B.  Lev/is,  [96] 
his  wife,  who  held  a  conditional  sales  contract  on 
the  real  estate,  and  West  Coast  Redwood  Corpora- 
tion, a  corporation,  which  held  a  conditional  sales 
contract  upon  a  portion  of  the  equipment.  Attach- 
ment and  execution  liens  had  been  levied  upon  a 
portion  of  the  personal  property  after  the  com- 
mencement of  bankruptcy  without  the  permission 
of  the  bankruptcy  court.  The  Trustees  filed  a  peti- 
tion for  the  determination  of  these  matters  and  a 
petition  for  an  order  of  sale  of  the  property.  Mr, 
Monell  filed  an  ansvv^er  to  these  petitions  on  behalf 
of  his  clients.  Also  on  liehalf  of  his  clients,  he  filed 
a  petition  in  reclamation  of  the  property  covered 
by  the  said  conditional  sales  contracts,  to  which  the 
Trustees  filed  an  answer. 

The  issues  raised  by  these  pleadings  were  heard 
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before  Referee  Wyinan  on  April  15,  1946,  at  liis 
courtroom  in  San  Francisco.  At  the  conclusion  of 
the  hearing  on  that  day  he  announced  his  decision. 
This  was  to  the  effect  that  the  Trustees  in  Bank- 
ruptcy should  either  sell  the  property  prior*  to 
June  1,  1946,  and  pay  off  these  balances  due  on 
conditional  sales  contracts,  or  return  the  property 
to  the  holders  thereof,  and  that  the  Trustees  should 
pay  out  of  the  bankrupt  estate  to  Mr.  Monell,  as 
attorney  for  the  holders  of  these  contracts,  the  sum 
of  $2500.00  as  attorney's  fees  pursuant  to  the  terms 
of  the  contracts,  instead  of  $3500.00  as  requested  by 
him.  The  referee  directed  that  counsel  prepare  and 
submit  to  him  a  formal  written  order  to  that  effect, 
approved  by  all  counsel  involved.  Other  matters 
were  to  be  taken  care  of  in  the  written  order,  but 
they  do  not  concern  us  here. 

On  or  about  April  18,  1946,  immediately  upon  my 
return  to  Los  Angeles,  I  communicated  orally  to 
the  Trustees  in  Bankruptcy  the  said  directions  of 
the  referee.  They  then  stated  to  me  that  they  were 
satisfied  with  all  portions  of  the  order,  except  that 
portion  awarding  attorney's  fees  in  the  sum  of 
$2500.00  to  Mr.  Monell,  and  that  they  considered 
such  an  award  unreasonable  and  [97]  excessive  and 
desired  me,  on  their  behalf,  to  file  with  the  referee 
and  prosecute  to  a  final  conclusion,  their  petition  to 
review  such  portion  of  the  order  awarding  such 
attorney's  fees.  Their  instructions  to  me  in  this 
respect  have  never  been  altered,  modified,  or  abro- 
gated. On  or  about  June  1,  1946,  I  prepared  on 
their  behalf,  such  a  petition  to  review,  which  they 
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signed  and  verified  and  which  was  filed  with  Referee 
Wyman  on  or  about  June  6,  1946.  Later  the  Referee 
filed  herein  his  certificate  on  review.  The  hearing 
of  the  review  came 'up  before  the  above  entitled 
court  on  July  29,  1946,  Judge  St.  Sure  presiding 
in  the  absence  of  Judge  Roche,  and  an  order  was 
made  whereby  the  Trustees  file  their  opening  brief, 
Mr.  Monell  was  given  20  days  thereafter  in  which 
to  file  an  answering  brief,  and  the  Trustees  were 
given  ten  days  thereafter  in  which  to  file  a  reply 
brief,  the  review  then  to  stand  submitted  for  de- 
cision. :. 

Shortly  after  April  18,  1946,  and  after  I  had 
received  such  instructions  to  review  the  award  of 
counsel  fees,  I  prepared  a  proposed  draft  of  the 
Referee's  order  pursuant  to  his  directions  made 
April  15,  1946,  and  sent  a  copy  thereof  to  Mr. 
Monell  for  his  objections  and  suggestions.  He  wrote 
back  to  me  that  tlie  form  proposed  ^vas  satisfactory 
to  him.  There  wTre  other  counsel  involved  repre- 
senting other  clients,  and  I  sent  them  the  same 
proposed  draft  and  invited  their  comments.  It  was 
not  until  sometime  in  May,  1946,  that  I  completed 
my  canvas  of  the  counsel  involved,  and  started  to 
prepare  the  final  draft.  This  final  draft  carries  the 
following  at  the  end,  after  the  signature  of  the 
referee:  "The  foregoing  order  is  hereby  approved 
this  ....  day  of  April,  1946,  Grainger  &  Hunt, 
by  Reuben  Of.  Hunt,  Attorneys  for  Trustees  in 
Bankruptcy".  Then  follow^s  a  similar  approval  l)y 
the  other  counsel  involved,  including  Theodore  M. 
Monell.  This  final  draft  was  signed,  filed  and  entered 
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by  Referee  W.yman  on  May  27tb,  1946.  The  petition 
for  review  of  that  part  of  the  order  awarding 
attorney's  fees  was  [98]  filed  within  ten  days  there- 
after, as  required  by  Sec.  39c  of  the  Bankruptcy 
Act.  The  preliminary  draft  of  the  order  carried 
with  it  a  form  for  approval  as  of  an  unnamed  date 
in  April,  1946,  but  owing  to  unavoidable  delay,  the 
ap})roval  was  not  signed  by  all  counsel  until  after 
the  middle  of  May,  1946,  and  by  myself  last,  al- 
though no  one  corrected  the  date  of  the  approval. 

When  I  prepared  the  preliminary  draft,  and  the 
final  draft,  of  the  order,  and  when  I  signed  the 
final  draft  on  behalf  of  the  Trustees  in  Bankruptcy, 
I  did  not  have  in  mind,  nor  did  I  intend  to  approve 
in  substance  on  their  behalf,  the  award  of  the  attor- 
ney's fees  to  Mr.  Monell,  or  to  consent  to  the  award 
on  their  behalf  or  to  waive  on  their  behalf,  their 
right  to  a  review  by  the  judge  of  that  portion  of 
the  order  awarding  attorney's  fees.  My  sole  inten- 
tion in  preparing  the  approval  in  the  form  I  did, 
and  in  signing  the  approval  as  prepared,  was  to 
signify  only  that  I  was  satisfied  that  the  order  re- 
flected the  referee's  directions  as  announced  by 
him  on  April  15,  1946,  at  the  time  of  the  hearing. 
I  never  at  any  time,  either  at  the  time  of  signing 
the  said  approval,  or  otherwise,  had  any  intention 
of  consenting,  on  behalf  of  the  Trustees,  to  the 
award  of  attorney's  fees  in  the  sum  of  $2500.00,  or 
any  other  amount,  to  Mr.  Monell,  or  of  waiving, 
on  behalf  of  the  Trustees,  their  right  to  have  such 
award  reviewed  by  the  judge.  My  instructions  from 
the  Trustees,  as  I  have  stated  above,  were  directly 
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to  the  contrary.  There  were  never  any  discussions 
between  myself  and  Mr.  Monell  concerning  whether 
or  not  the  Trustees  objected  to  or  consented  to  the 
award,  or  waived  the  right  to  appeal.  Such  matters 
were  never  mentioned  between  us.  The  failure,  if 
any,  of  the  form  of  said  approval  to  express  my 
intentions  as  above  outlined,  is  due  to  my  mistake, 
inadvertence   and   excusable  neglect. 

After  the  hearing  before  Judge  St.  Sure  on  July 
29,  1946,  Mr.  Monell  intimated  to  me  that  he  re- 
garded the  said  approval  on  my  part  a^  a  bonding 
consent  on  the  part  of  the  Trustees  [99]  to  the 
award  of  attorney's  fees  made  to  him,  and  a  binding 
waiver  of  the  right  to  review  the  award.  I  then 
told  him  that  I  never  had  any  such  intention  in 
signing  the  approval,  and  that  the  Trustees  had, 
from  the  beginning,  instructed  me  to  have  the  award 
reviewed.  That  was  the  first  time  I  became  aware 
of  any  such  contention  on  his  part.  T  immediately 
notified  the  Trustees  of  such  contention,  and  they 
thereupon  instructed  me  to  present  to  the  court  for 
its  consideration  a  motion  for  an  order  clarifying 
the  approval  and  directing  that  such  approval  be 
disregarded  on  the  review,  and  the  petition  for 
review  prosecuted  to  a  final  determination. 

The  clarification  of  said  approval  to  mean  that 
is  only  an  approval  as  to  form,  and  is  not  a  con- 
sent to  the  award  of  attorney's  fees,  and  is  not  a 
waiver  of  the  right  to  have  such  aw^ard  reviewed  by 
a  judge  of  this  court,  will  not  prejudice  Mr.  Monell 
in  any  wa}^,  or  do  him  an  inJTistk'",  pince  the  award 
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stands  and  he  will  receive  the  amount  allowed  by 
the  Referee,  unless  reversed  or  modified  by  the 
judge. 

/s/  REUBEN  G.  HUNT, 
Affiant. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  August,  1946. 

[Seal]        /s/  BESS  A.  ALDRICH. 

Notary  Public  in  and  for  the 
County  of  Los  Angeles, 
State  of  California.  [100] 

AFFIDAVIT  OF  TRUSTEES  IN 
BANKRUPTCY 

State  of  California, 
County  of  Los  Angeles — ss. 

Paul  W.  Sampsell,  L.  Boteler,  and  Stewart  Mc- 
Kee,  the  Trustees  in  Bankruptcy  of  the  estate  of 
the  above  named  corporation,  being  each  duly  sworn, 
each  for  himself,  and  not  one  for  the  other,  deposes 
and  says: 

I  have  read  the  affidavit  presented  herein  by 
Reuben  G.  Hunt,  of  the  Law  Firm  of  Grainger  & 
Hunt,  one  of  our  counsel,  in  connection  with  our 
motion  to  clarify  and  have  disregarded  a  certain 
approval  to  an  order  of  Referee  in  Bankruptc}^ 
Wyman  now  on  review,  and  am  familiar  with  the 
intents  of  said  affidavit.  The  said  affidavit  of 
Reuben  G.  Hunt  is  true  to  the  best  of  my  knowl- 
edge, information  and  belief. 
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I  have  always  felt,  and  do  now  feel,  that  the 
Referee's  aw^ard  of  attorney's  fees  to  Theodore  M. 
Monell  w^as  unreasonable  and  excessive,  and  that,  in 
the  interest  of  the  creditors  of  the  bankrupt  estate, 
who  are  its  beneficiaries,  and  whom  we  represent, 
the  said  award  should  be  reviewed  by  a  judge  of 
this  court  to  the  end  that  justice  xvill  be  done  to 
all  concerned,  including  the  creditors  of  the  estate 
who  are  its  beneficiaries  and  for  Avhom  I  am  Trustee. 

I  have  never  consented  to  such  award,  or  to  the 
entry  of  a  judgment  for  the  amount  awarded  by 
the  Referee,  or  any  other  amount,  nor  have  I  ever 
waived  the  right  to  have  said  award  review  by  a 
judge  of  this  court.  I  have  never  instructed  our 
counsel,  Reuben  G.  Hunt,  to  give  any  such  consent 
or  make  an}^  such  waiver  on  behalf  of  the  Trustees. 
If  the  approval  signed  by  our  counsel  be  construed, 
to  mean  a  consent  to  such  award,  or  a  waiver  of 
the  right  to  review,  or  both,  then  such  approval  is 
hereby  repudiated  and  rejected.  The  fact  of  such 
approval  was  never  brought  to  my  attention  until 
the  date  of  this  affidavit.  [101] 

I  make  this  affidavit  as  a  Trustee  in  Bankruptcy 
of  the  estate  of  the  above  named  corporation. 

/s/  PAUL  W.  SAMPSELL, 
/s/  L.  BOTELER, 
/s/  STEWART  McKEE, 
Trustees  in  Bankruptcy  of  Christ's  Church  of  the 
Golden  Rule,  a  corporation.  Bankrupt. 
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Subscribed  and  swoni  to  before  me  this  5th  day 
of  August,  1946. 

[Seal]        /s/  BESS  A.  ALDRICH, 

Notary  Public  in  and  for  the 
County  of  Los  Angeles, 
State  of  California. 

[Endorsed]:     Filed  Aug.   8,   1946.    C.   W.   Cal- 
breath.  Clerk.  [102] 


[Title  of  District  Court  and  Cause.] 

CONSENT  TO  ORDER  CLARIFYING  AP- 
PROVAL OF  ORDER  AND  MOTION  SUP- 
PORTING REFEREE'S  ORDER  FIXING 
ATTONEY'S  FEE  RE  DENTON- J  AMES 
SAWMILL 

There  is  presently  pending  before  this  Court  a 
petition  for  an  order  to  clarify  the  approval  by 
counsel  of  the  order  which  is  here  sought  to  be 
reviewed.  In  brief  it  is  probably  sufficient  to  state 
that  counsel  for  the  trustees  in  preparing  the  order 
sought  to  be  reviewed  had  added  an  approval  by 
the  various  interested  attorneys.  Such  approval 
might  well  be  considered  an  approval  of  the  amount 
of  the  fee  allowed  to  the  attorney  for  West  Coast 
Redwood  Corporation,  DeLancey  Lewis  and  his 
wife,  and  thus  render  moot  the  question  presented 
for  review.  Counsel  for  the  trustees  seeks  to  limit 
his  approval  and  that  of  all  interested  counsel  to 
the  form  only  of  the  order  and  not  its  substance. 
The  writer  is  the  only  person  who  Avould  be  affected 
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by  the  suggested  clarification,  as  it  is  his  fee  which 
is  sought  to  be  reduced.  The  writer  states  that 
although  he  considered  the  approval  [103]  to  have 
been  given  by  all  parties  as  to  substance  as  v^ell  as 
form,  he  gladly  consents  to  the  proposed  clarifica- 
tion to  permit  this  Honorable  Court  to  consider 
the  matter  of  the  fee  allowed  on  its  merits.  Thus 
any  embarrassment  to  counsel  for  the  trustees  will 
be  obviated.  The  writer  feels  his  position  is  now 
justifiable  for  his  clients  have  in  the  last  few  days 
received  all  of  the  proceeds  of  the  sale,  including 
interest,  to  which  they  were  entitled  under  the  pro- 
ceedings instituted  by  them. 

Accordingly,  there  is  only  left  for  the  determi- 
nation by  this  Honorable  Court  the  reasonableness 
of  the  fee  of  $2500  awarded  by  the  Referee  to  the 
writer  for  his  services. 

In  considering  the  question  presented  we  feel 
that  it  is  so  clearly  a  matter  within  the  discretion 
of  the  Court  that  the  citation  of  authorities  upon 
the  proposition  is  unnecessary,  for  the  basis  of  fees 
is  one  clearly  within  the  knowledge  of  the  Court 
and  it  is  conceded  that  the  authorities  have  uni- 
mously  decided  that  a  Court  may  award  fees  based 
upon  his  knowledge  and  general  experience.  This 
Court  is,  of  course,  very  amph^  qualified  in  this 
respect. 

It  is  therefore  proper  to  examine  the  record  to 
analyze  the  service  performed  and  the  decision  of 
the  Referee.  First,  there  was  a  lengthy  petition 
in  reclamation  filed  in  behalf  of  West  Coast  Red- 
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wood  Corporation  covering  the  mill  equipment,  etc., 
and  on  behalf  of  DeLancey  Lewis  and  his  wife 
covering  the  real  property  and  improvements,  both 
claimants  appearing  by  one  petition.  The  amount 
involved  was  in  excess  of  $31,000,  plus  interest. 
Next,  a  simple  answer  to  the  trustees'  petition  for 
an  order  of  sale  was  prepared  and  filed.  An  order 
to  show  cause  was  issued  in  connection  with  the 
reclamation  petition,  and  a  hearing  was  held  and 
numerous  conferences  were  had.  It  is  to  be  noted 
that  the  period  of  time  consumed  commenced  from 
the  default  of  the  [104]  vendees  in  October  1945 
and  extended  through  the  time  of  the  hearing  in 
April  1946  and  thereafter.  This  period  may  not  be 
ignored  in  considering  the  time  and  effort  devoted 
to  protecting  the  rights  of  the  writer's  clients 
herein.  Also,  it  would  be  noted  that  the  proceeding 
was  entirely  successful,  and  although  realization 
and  collection  of  the  amounts  due  was  delayed  until 
September  12,  nevertheless  the  claimants  recovered 
interest  to  the  time  of  payment  as  well  as  principal 
due. 

Counsel  for  the  trustees  points  out  the  simplicity 
of  the  situation.  This  contention,  however,  is  belied 
by  his  opposition  to  the  certificate  and  report  of 
the  Referee  below.  This  report  states  that  the  claim- 
ants had  the  absolute  right  to  the  property  in  view 
of  the  terms  of  the  executed  contracts;  counsel  for 
the  trustees  objects  vehemently  to  this  statement, 
claiming  otherwise  under  different  decisions.  These 
are  matters  which  the  writer  had  to  determine  be- 
fore proceeding.    It  might  be  stated  that  serious 
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consideration  was  given  to  the  alternative  situations 
presented,  and  the  writer  deemed  it  expedient  to 
file  the  claim  as  presented,  with  the  result  that  his 
clients  have  collected  in  full  over  $32,000  under 
their  agreements.  It  was  appreciated  that  a  differ- 
ent procedure  might  have  been  followed,  but  the 
speculative  possibilities  of  facing  complex  litigation 
and  also  a  change  in  market  conditions  later  on 
should  such  litigation  be  unsuccessful  were  out- 
weighed by  the  prospects  of  a  speedy  adjustment 
and  collection  of  cash  immediately. 

We  find  further  disagreement  between  counsel 
and  the  Referee,  also  belying  the  simplicity  of  the 
problem  presented,  in  the  measurement  of  .the  fee 
itself.  The  Referee  stated  that  he  based  same  par- 
tially upon  the  recovery  to  the  bankrupt  of  a  net 
asset  to  which  it  otherwise  would  not  have  been 
entitled.  Counsel  for  the  trustees  states  that  the  fee 
should  be  measured  by  the  [105]  benefit  to  the  par- 
ticular clients  of  the  vvn-iter.  With  this  contention 
we  agree,  inasmuch  as  the  contracts  provided  for 
reasonable  fees  to  be  allowed  in  any  action  or  pro- 
ceeding by  either  party  to  enforce  any  of  the  terms 
of  the  agreements.  We  feel  that  the  proper  basis 
of  the  allowance  is  the  services  rendered  to  the 
claimants  who  were,  after  all,  the  clients  of  the 
writer. 

The  petition  prayed  for  a  total  fee  of  $3500  and 
the  Referee,  without  any  discussion  and  upon  the 
simple  submission  of  the  matter  (see  page  13  of 
the  certificate  of  Referee)  allowed  a  fee  of  $2500. 
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There  was  no  objection  thereto  or  even  slight  sug- 
gestion of  opposition  to  this  amount  at  that  time. 
We  feel  that  an  allowance  of  $2500  on  a  total  col- 
lection of  over  $32,000,  slightly  under  8%  is  a  very 
modest  charge  to  be  allowed  on  a  matter  of  such 
importance.  Counsel  for  the  trustees  makes  much 
of  the  simplicity  of  the  matter  presented.  It  must 
not  be  overlooked  that  this  simplicity  was  created 
by  the  fact  that  no  objections  could  be  interposed 
to  claimants'  petition.  Had  claimants  been  im- 
properly or  inadequately  represented,  a  different 
situation  would  naturally  have  been  presented.  The 
writer  feels,  in  all  modesty,  that  his  experience  in 
over  twenty-five  years  of  practice  added  at  least 
partially  to  the  success  of  the  proceeding  and  to 
the  fact  that  the  matter  was  amicably  adjudicated. 
The  authorities  cited  by  counsel  for  the  trustees, 
as  well  as  by  the  Referee  in  his  certificate,  clearly 
hold  that  the  amount  involved  and  results  achieved 
should  be  considered  in  fixing  fees  in  these  matters. 
It  is  clear  that  the  Referee  had  a  complete  grasp 
of  the  situation  and  his  order  is  not  being  attacked 
on  any  basis  of  lack  of  integrity  but  purely  because 
of  a  claimed  abuse  of  discretion.  We  feel  that  the 
Referee's  order  was  fair  and  reasonable  and  should 
be  sustained. 

Respectfully  submitted, 

/s/  THEODORE  M.  MONELL. 

[Endorsed]:     Filed   Sep.    16,   1946.   C.   W.    Cal- 
breath.  Clerk.  [106] 


vs.  Theodore  M.  Monell  133 

District    Court    of    the    United    States,    Northern 
District  of  California,  Southern  Division 

At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Mon- 
day the  16tli  day  of  September,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-six. 

Present:  The  Honorable  Michael  J.  Roche,  District 
Judge. 

No.  30217 
In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE, 

Debtor. 

ORDER  GRANTING  MOTION  TO  CLARIFY 
REFEREE'S  ORDER 

This  matter  came  on  regularly  tliis  day  for  hear- 
ing on  motion  to  clarify  Referee's  order.  After  hear- 
ing Reuben  Hunt,  Esq.,  attorney  for  trustee,  and 
Theodore  Monell,  Esq.,  it  is,  b}^  stipulation,  Ordered 
that  said  motion  be  and  the  same  is  hereby  granted. 
On  motion  of  Mr.  Hunt,  Ordered  that  the  petition 
for  review  of  fee  awarded  Theodore  Monell  be  sub- 
mitted. [107] 


[Title  of  District  Court  and  Cause.] 

The  petition  of  Paul  W.  Sampsell,  L.  Boteler 
and  Stewart  McKee,  Trustees  for  review  of  the 
Referee's  order  of  May  27,  1946,  insofar  as  said 
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order  allowed  to  Theodore  M.  Monell  counsel  fees 
in  the  sum  of  $2500.00,  having  been  heretofore  heard 
and  submitted  and  being  now  fully  considered,  it 
is  by  the  Court 

Ordered  that  said  order  allowing  counsel  fees  in 
the  sum  of  $2500.00  be  and  the  same  is  hereby  con- 
firmed. 

Dated:     September  24th,  1946. 

MICHAEL  J.  ROCHE, 

U.  S.  District  Judge. 

[Endorsed]:  Filed  Sept.  24,  1946.  C.  W.  Cal- 
breath,  Clerk.  [108] 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California. 

No.  36,408-R 
In  Bankruptcy 

In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE, 
a  corporation, 

Bankrupt. 

NOTICE  OF  APPEx\L 

To  Thodore  M.  Monell: 

You  will  please  hereby  take  notice  that  Paul  W. 
Sampsell,  L.  Boteler  and  Stewart  McKee,  the 
trustees  in  bankruptcy  of  the  estate  of  the  above 
named   corporation,   hereby  appeal  to   the  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  order  made  and  entered  herein  on 
September  24,  1946,  confirming  the  order  of  Referee 
in  Bankruptcy  Burton  J.  Wyman,  made  and  en- 
tered on  May  27,  1946,  allowing  to  Theodore  M. 
Monell  the  sum  of  Twenty-Five  Hundred  ($2500.00) 
Dollars  as  counsel  fees. 

Dated  October  14,  1946. 

/s/  PAUL  W.  SAMPSELL, 

/s/  L.  BOTELER, 

/s/  STEWART  McKEE, 

Trustees  in  Bankruptcy. 
IRVING  M.  WALKER, 
GRAINCER  AND  HUNT, 
By  /s/  REUBEN  G.  HUNT, 

Attorneys  for  Trustees  in 
Bankruptcy. 

[Endorsed]:     Filed   Oct.   14,   1946.    C.   W.    Cal- 
breath,  Clerk.  [109] 


[Title  of  District  Court  and  Cause.] 

CONCISE  STATEMENT  OF  THE  POINTS  ON 
WHICH  THE  TRUSTEES  IN  BANK- 
RUPCY  INTEND  TO  RELY  ON  THE 
APPEAL. 

Paul  W.  Sampsell,  L.  Boteler  and  Stewart  Mc- 
Kee,  the  Trustees  in  Bankruptcy  of  the  Estate  of 
the  above-named  corporation,  present  herewith  their 
concise  statement  of  points  on  which  they  intend 
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to  rely  on  their  appeal  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  order  of 
the  above  entitled  court  made  and  entered  herein 
on  September  24,  1946,  confirming  an  order  of 
Referee  in  Bankruptcy  Wyman  made  and  entered 
on  May  27,  1946,  awarding  counsel  fees  in  the  sum 
of  $2500.00  to  Theodore  M.  Monell,  as  follows : 

1.  The  award  was  made  pursuant  to  the  terms 
of  two  conditional  sales  contracts  entered  into  with 
the  bankrupt  corporation  prior  to  bankruptcy, 
which  provided  for  a  "reasonable  fee"  to  be  paid 
to  the  counsel  for  the  holders  of  the  contracts.  Mr. 
Monell  was  such  counsel,  but  the  award  made  to 
him  by  the  Referee,  and  confirmed  by  the  District 
Court,  was  unreasonable  and  excessive,  in  view  of 
the  nature  of  the  services  performed,  and  was  an 
abuse  of  the  discretion  vested  in  such  matters  in 
the  Referee  and  the  [110]  District  Judge. 

2.  The  award  made  by  the  Referee,  confirmed 
by  the  District  Judge,  was  based  upon  the  premise 
that  the  Trustees  in  Bankruptcy  were  without  legal 
rights  under  said  conditional  sales  contracts  in  con- 
nection with  the  properties  covered  thereby,  and 
Theodore  M.  Monell  benefited  the  bankrupt  estate 
by  cooperation  and  non-insistence  upon  the  enforce- 
ment of  his  clients'  legal  rights  to  take  back  the 
property  because  of  default,  whereas,  under  the 
California  law,  which  federal  courts  will  follow  in 
matters  of  this  kind,  the  holders  of  the  conditional 
sales  contracts  held  title  for  security  only  to  assure 
the  payment  of  the  purchase  price,  and  the  Trustees 
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in  Bankruptcy,  as  successors  to  the  bankrupt  cor- 
poration, had  the  right  to  the  possession  and  use 
of  the  property,  subject  only  to  the  seller's  remedies 
in  case  of  default,  and  were,  in  a  practical  and  a 
legal  sense,  the  beneficial  owners  of  the  properties. 
The  properties  were  in  the  actual  possession  of  the 
bankruptcy  court,  through  its  officers  the  Trustees 
in  Bankruptcy,  and  the  bankruptcy  court  had  ample 
power  to  protect  the  interests  of  the  bankrupt  estate 
therein,  by  restraining  the  holders  of  the  contracts 
from  taking  any  untoward  action  and  by  giving 
the  Trustees  a  reasonable  time  in  which,  either  to 
pay  off  the  balance  due  under  the  contracts  by  sale 
or  otherwise,  or  to  return  the  properties  to  such 
holders.  Any  such  co-operation  or  non-insistence  on 
the  part  of  Mr.  Monell  did  not  contribute  to  the 
bankrupt  estate  anything  the  Trustees  did  not  have 
the  right  to  insist  upon  even  in  the  face  of  oppo- 
sition on  his  part. 

3.  The  award  made  by  the  Referee,  confirmed 
by  the  District  Judge,  was  based  upon  the  premise 
that  the  bankrupt  estate,  through  the  co-operation 
of  Mr.  Monell  and  his  non-insistence  upon  the  en- 
forcement of  his  clients'  legal  rights  to  take  back 
the  property  because  of  default,  benefited  to  the 
extent  of  in  excess  of  $40,000.00,  whereas  the  fact  is 
that  the  only  benefit  the  bankrupt  [111]  estate  de- 
rived out  of  the  transaction  was  the  realization  of 
an  equity  of  some  $11,500.00,  out  of  which  is  to  be 
paid  the  fee  finally  awarded  to  Mr.  Monell,  and 
this  equity  was  realized  through  the  efforts  of  the 
counsel  for  the  Trustees  and  such  counsel  are  en- 
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titled  to  be  paid  a  reasonable  fee  for  their  services 
out  of  such  equity. 

4.  The  award  of  $2500.00  to  Mr.  Monell  was 
unreasonable  and  excessive  in  that  the  record  shows 
that  the  legal  services  performed  by  him  were  simple 
in  character,  little  time  was  spent,  were  only  those 
required  to  establish  admitted  claims  in  court  by 
appropriate  pleadings  without  contest.  No  litiga- 
tion or  controversy  was  involved,  claims  of  such 
clients  being  conceded  without  contest.  The  reason- 
able value  of  such  services  is  not  to  exceed  $500.00. 

5.  The  Referee,  and  the  District  Judge,  erred  in 
basing  the  award  upon  the  benefit  principle  to  the 
bankrupt  estate.  The  award  should  have  been  based 
upon  the  benefit  to  Mr.  Monell's  clients,  the  value 
of  his  services  to  them,  so  that  they  would  not  be 
required  to  pay  themselves.  Such  was  the  purpose 
of  the  provisions  in  the  conditional  sales  contracts 
providing  for  such  counsel  fees.  The  reasonable 
value  of  the  services  of  Mr.  Monell  to  his  clients 
was  not  in  excess  of  $500.00,  since  such  services 
w^ere  simple  in  character,  did  not  require  much 
time,  were  only  those  required  to  establish  admitted 
claims  in  court  by  appropriate  pleadings,  no  liti- 
gation or  controversy  was  involved,  and  the  money 
claims  of  such  clients  were  conceded  without  contest 
and  provided  for  by  the  court.  The  reasonable  value 
of  such  services  to  said  clients  is  not  in  excess  of 
$500.00. 

6.  The  Referee  and  the  District  Judge  erred  in 
giving  very  large  weight,  in  fixing  the  fee,  to  the 
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amount  involved  for  Mr.  Monell's  clients,  viz.,  some 
$30,000.00,  whereas  otlier  factors  should  have  been 
given  equal  weight,  such  as  the  facts  that  little  [112] 
time  was  spent,  no  litigation  or  controversy  was 
involved,  and  the  services  performed  were  only 
those  required  to  establilsh  admitted  claims  in  court 
by  appropriate  pleadings  without  contest.  Taking 
into  consideration  all  these  factors,  the  reasonable 
value  of  Mr.  Monell's  services  is  not  to  exceed 
$500.00. 

Dated:     October  14,  1946. 

IRVING  M.  WALKER, 
GRAINGER  &  HUNT, 
By  /s/  REUBEN  G.  HUNT, 

Attorneys  for  Trustees  in 
Bankruptcy. 

[Endorsed]:     Filed   Oct.   14,   1946.    C.   W.   Cal- 
breath.  Clerk.  [113] 


In   the   Circuit   Court   of   Appeals   for   the   Ninth 

Circuit 
[Title  of  Cause.] 

CONCISE  STATEMENT  OF  POINTS  ON 
APPEAL  AND  DESIGNATION  OF  REC- 
ORD NECESSARY  FOR  CONSIDERA- 
TION THEREOF  AND  TO  BE  PRINTED. 

For  their  concise  statement  of  points  on  appeal 
on  which  the  appellants  intend  to  rely,  the  appel- 
lants adopt  the  Statement  of  Points  heretofore  filed 
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with  the  Clerk  of  the  United  States  District  Court 
for  the  Southern  Division  of  the  Northern  District 
of  California,  and  designate  the  same  as  their 
assignments  of  error. 

The  appellants  hereby  designate  the  entire  record 
on  appeal  cei-tified  by  the  Clerk  of  the  said  District 
Court  as  necessary  for  the  consideration  of  the 
appeal  and  to  be  printed.  This  particular  document 
is  to  be  printed  as  part  of  the  record,  in  addition 
to  those  items  already  designated.  All  filing  stamps 
shall  appear  in  the  printed  record,  but  the  titles 
of  court  and  cause,  and  the  names  and  addresses 
of  attorneys  appearing  above  the  captions  shall  be 
omitted  in  printing. 

Dated:     October  14,  1946. 

IRVING  M.  WALKER, 
GRAINGER  &  HUNT, 
By   /s/  REUBEN  G.  HUNT, 

Attorneys  for  Appellants. 

Filed:  Oct.  14,  1946, 

C.  W.  CALBREATH, 
Clerk.  [114] 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California. 

No.  36,408-R 
In  Bankruptcy 

In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE, 
a  corporation, 

Bankrupt. 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  Theodore  M.  Monell: 

You  are  hereby  notified  that  the  following  is  a 
designation  of  the  portions  of  the  record,  proceed- 
ings and  evidence  to  be  considered  in  the  record 
on  appeal  by  the  trustees  in  bankruptcy  here- 
in to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  that  certain  order  of  the  above  en- 
titled court  made  and  entered  herein  September 
24,  1946,  confirming  the  order  of  Referee  in  Bank- 
ruptcy, Burton  J.  Wyman,  made  and  entered  May 
27,  1946,  allowing  to  Theodore  M.  Monell  counsel 
fees  in  the  sum  of  Twenty-five  Hundred  Dollars 
($2500.00)  : 

1.  Certificate  of  Clerk  of  the  United  States  Dis- 
trict Court,  Central  Division  of  the  Southern  Dis- 
trict of  California,  filed  herein. 

2.  Order  of  Adjudication  made  and  entered  by 
the  United  States  District  Court  for  the  Central 
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Division   of   the   Southern   District   of   California, 
filed  herein. 

3.  Order  of  the  United  States  District  Court  for 
the  Central  Division  of  the  Southern  District  of 
California  approving  the  trustees'  bond,  filed  herein. 

4.  Order  of  the  above-entitled  court  made  and 
entered  May  26,  1946,  authorizing  ancillary  pro- 
ceedings in  the  above  entitled  case  and  referring 
the  administration  of  the  ancillary  estate  to  Burton 
J.  Wyman,  a  Referee  in  Bankruptcy. 

5.  Petition  of  the  trustees  in  bankruptcy  for 
an  order  of  sale  of  the  Denton- James  (Willits) 
sawmill,  filed  with  Referee  Wyman. 

6.  Order  to  show  cause  issued  b}^  Referee 
Wyman  upon  the  filing  of  said  petition. 

7.  Petition  in  reclamation  filed  with  Referee 
Wyman  by  De  Lancey  Lewis  and  Doris  B.  Lewis, 
his  wife,  and  West  Coast  Redwood  Corporation,  a 
corporation. 

8.  Order  to  show  cause  issued  by  Referee  Wy- 
man upon  the  filing  of  the  said  petition  of  reclama- 
tion. 

9.  Answer  of  trustees  in  bankruptcy  to  petition 
in  reclamation  of  De  Lancey  Lewis  et  al,  filed  with 
Referee  Wyman. 

10.  Answer  of  West  Coast  Redwood  Corporation, 
a  corporation,  De  Lancey  Lewis  and  Doris  B.  Lewis, 
to  the  trustees'  petition  for  an  order  of  sale  of  the 
Denton- James  (Willits)  sawmill,  filed  with  Referee 
Wyman. 
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11.  Trustees'  return  of  sale  of  real  and  personal 
property,  filed  with  Referee  Wyman. 

12.  Stipulation  re  Willits  sawmill,  filed  with 
Referee  Wyman. 

13.  Order  of  Referee  Wyman  clearing  title  and 
determining'  amounts  due  under  liens  and  sale. 

14.  Petition  of  trustees  for  review  of  Referee's 
order  by  the  Judge,  filed  with  Referee  Wyman. 

15.  Referee  Wyman 's  certificate  on  review  pur- 
suant to  such  petition. 

16.  Letter  dated  September  16,  1946,  from  Reuben 
G.  Hunt,  attorney  for  Trustees  in  Bankruptcy,  to 
Judge  Michael  J.  Roche  of  the  above  entitled  court. 

17.  Order  of  District  Judge  made  and  entered 
September  24,  1946,  confirming  order  of  Referee 
Wyman  and  awarding  $2500.00  counsel  fees  to 
Theodore  M.  Monell. 

18.  Trustees'  notice  of  appeal. 

19.  Trustees'  statement  of  points  on  which  they 
intend  to  rely  on  appeal. 

20.  This  designation  of  the  record  to  be  used  on 
appeal. 

Dated:  October  14,  1946. 

IRVING  M.  WALKER, 
GRAINGER  AND  HUNT, 

By  /s/  REUBEN  G.  HUNT, 

Attorneys  for  Trustees. 

[Endorsed]:  Filed  Oct.  14,  1946.  C.  W.  Cal- 
breath,  Clerk.  [116] 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  DESIGNATION  OF 
CONTENTS  OF  RECORD  ON  APPEAL 

To  Theodore  M.  Monell: 

You  Are  Hereby  Notified  that  this  is  an  amend- 
ment to  the  designation  of  the  portions  of  the  rec- 
ord, proceedings  and  evidence  to  be  considered  in 
the  record  on  appeal  by  the  Trustees  in  Bankruptcy 
herein  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  heretofore  filed  herein,  from  that  certain 
order  of  the  above  entitled  court  made  and  entered 
herein  Sept.  24,  1946,  confirming  the  order  of 
Referee  in  Bankruptcy  Burton  J.  Wyman  made 
and  entered  May  27,  1946,  allowing  to  Theodore  M. 
Monell  counsel  fees  in  the  smn  of  $2500.00,  setting 
up  three  additional  portions  of  the  record  to  be  in- 
cluded which  were  inadvertently  omitted  from  the 
original  designation : 

15-a.  Notice  of  motion  for  order  clarifying  ap- 
proval contained  in  Referee's  order  now  on  review 
and  directing  that  such  approval  be  disregarded  on 
the  review. 

15-b.  Consent  to  order  clarifying  approval  of 
order  and  motion  supporting  Referee's  order  fixing 
attorney's  fee  re  Denton- James  Sawmill. 

15-c.  Minute  order  of  Court,  Sept.  16,  1946, 
granting  the  above  motion  so  consented  to. 
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Dated:  Oct.  14,  1946. 

IRVING  M.  WALKER, 
GRAINGER  &  HUNT, 
By    /s/  REUBEN  G.  HUNT, 

Attorneys  for  Trustees. 

[Endorsed]:     Filed  Oct.  14,  1946.     C.  W.   Cal- 
breath,  Clerk.  [117] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  44,128- WM 
In  Bankruptcy 

In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE, 
a  Corporation, 

Bankrupt. 

CERTIFICATE  OF  CLERK 

I,  the  undersigned,  Edmund  L.  Smith,  Clerk  of 
the  above-entitled  Court,  hereby  certify  as  follows: 

On  November  1,  1945,  the  above-entitled  corpora- 
tion filed  herein  its  original  Petition  for  an  arrange- 
ment with  its  creditors  under  the  provision  of  Chap- 
ter XI  of  the  National  Bankruptcy  Act  of  1898,  as 
amended;  and  thereafter,  and  in  the  said  proceed- 
ing, on  November  15,  1945,  filed  its  Petition  for 
adjudication  as  an  ordinary  bankrupt,  and  there- 
after and  on  November  19,  1945,  the  said  corpora- 
tion was  duly  adjudicated  a  bankrupt  upon  said 
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Petition  so  filed  November  15,  1945,  and  fnrtlier 
proceedings  in  the  case  were  referred  to  Benno  M. 
Brink,  a  Eeferee  in  Bankruptcy  of  the  Court,  and 
such  proceedings  are  now  pending  in  said  Court. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  official  seal  of  the  above-entitled 
Court  this  26th  day  of  February,  1946. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 
By    /s/    WM.  E.  COOK, 
Deputy  Clerk. 

[Endorsed]:  Filed  Oct.  14,  1946.  C.  W.  Cal- 
breath.  Clerk.  [118] 


[Title  of  District  Court  and  Cause.] 

ORDERS  OF  ADJUDICATION  AND 
GENERAL  REFERENCE 

At  Los  Angeles,  in  said  District,  on  November 
19,  1945, 

The  respective  petitions  of  each  of  the  petitioners 
in  the  proceedings  hereinafter  mentioned,  filed  on 
the  respective  dates  hereinafter  indicated,  that  he 
be  adjudged  a  bankrupt  under  the  Act  of  Congress 
relating  to  bankruptcy,  having  been  heard  and  duly 
considered;  and 

It  having  been  adjudged  that  each  of  said  peti- 
tioners is  a  bankrupt  under  the  Act  of  Congress 
relating  to  bankruptcy;  and 
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It  is  thereupon  ordered  that  said  proceedings  be, 
and  they  hereby  are,  referred  generally  to  the 
referees  in  bankruptcy  of  this  Court,  whose  names 
appear  opposite  the  respective  proceedings  herein- 
after mentioned,  to  take  such  further  proceedings 
therein  as  are  required  and  permitted  by  said  Act, 
and  that  each  of  the  said  bankrupts  shall  hence- 
forth attend  before  said  referee  and  submit  to  such 
orders  as  may  be  made  by  him  or  by  a  Judge  of 
this  Court  relating  to  said  bankruptcy. 

Number :  44,128- WM. 

Title  of  Proceedings:  Christ's  Church  of  the 
Golden  Rule,  a  Corporation. 

Filed:  11-15-45. 

Referee:  JBenno  M.  Brink,  Esq.,  Los  Angeles, 
Calif. 

[Endorsed] :     Filed  Nov.  19,  1945. 

[Seal]  WM.  C.  MATHES, 

U.   S.  District  Judge. 

A  true  copy,  attest,  etc.,  Mar.  19,  1946. 
EDMUND  L.  SMITH, 
Clerk. 
By    /s/  R.  BETZ, 
Deputy. 

[Endorsed]:     Filed  Oct.  14,  1946. 

C.  W.  CALBREATH, 
Clerk.  [119] 
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[Title  of  District  Court  and  Cause.] 

CERTIFIED  COPY  OF  ORDER  APPROVING 
TRUSTEES' BOND 

At  a  Court  of  Bankruptcy,  held  in  and  for  the 
Southern  District  of  California  at  Los  Angeles  this 
5th  day  of  January,  A.D.  1946. 

Before  Benno  M.  Brink,  Referee  in  Bankruptcy. 

It  appearing  to  the  Court  that  Paul  W.  Sampsell, 
L.  Boteler  and  Stewart  McKee  of  Los  Angeles  and 
in  said  District  have  been  duly  appointed  Trustees 
of  the  estate  of  the  above  naraed  Bankrupt,  and 
have  given  a  bond  with  sureties  for  the  faithful 
performance  of  their  official  duties,  in  the  amount 
fixed  by  the  creditors  (or  by  order  of  the  Court), 
to  wit  in  the  sum  of  One  Hundred  Fifty  Thousand 
and  no/100  ($150,000.00)  Dollars,  It  Is  Ordered 
that  the  said  bond  be,  and  the  same  is  hereby  ap- 
proved. 

BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed]:  Filed  Jan.  5,  1946,  at  31  minutes 
past  9  o'clock  a.m.  Benno  M-  Brink,  Referee, 
Florence  Robinson,  Clerk. 

United  States  of  America, 
Southern  District  of  California, 
Central  Division — ss. 

I  do  hereby  certify  that  the  within  instrument  is 
a  true  and  correct  copy  of  the  original  thereof  as 
the  same  appears  of  record  in  my  office. 
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In  witness  whereof,  I  hereunto  set  my  hand  this 
7th  day  of  Jan.,  1946. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed]:     Filed  Oct.  14,  1946.     C.  W.   Cal- 
breath,  Clerk.  [120] 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  36,408-R 
In  Bankruptcy 

In  the  Matter  of 

CHRIST'S  CHURCH  OF  THE  GOLDEN  RULE, 
a  Corporation, 

Bankrupt. 

WAIVER  OF  RIGHT  TO  DESIGNATE  FUR- 
THER PORTIONS  OF  RECORD  ON  APPEAL 

The  undersigned  attorney  for  respondent  in  the 
above  matter,  being  the  appeal  by  the  trustees  in 
bankruptcy  herein  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  that  certain  order  of 
the  above  entitled  court  duly  given,  made  and 
entered  herein  on  September  24,  1946,  confirming 
the  order  of  referee  in  bankruptcy  allowing  counsel 
fees,  hereby  adopts  the  designation  of  contents  of 
record  on  appeal  and  amendment  to  designation  of 
contents  of  record  on  appeal  as  filed  herein  by 
Irving  M.  Walker  and  Grainger  and  Hunt,  attor- 
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neys  for  the  trustees,  as  the  record  on  appeal  in  the 
above  matter  for  respondent,  and  waives  the  right 
to  designate  any  further  portions  of  the  record  to 
be  considered  on  said  appeal. 

Dated:  October  15,  1946. 

/s/  THEODORE  M.  MONELL, 
Attorney  for  Respondent. 

[Endorsed]:     Filed  Oct.   15,   1946.     0.   W.   Cal- 
breath.  Clerk.  [121] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  121 
pages,  numbered  from  1  to  121,  inclusive,  contain 
a  full,  true,  and  correct  transcript  of  the  records 
and  proceedings  in  the  matter  of  Christ's  Church 
of  the  Golden  Rule,  a  Corporation,  Bankrupt,  No. 
36408-R,  as  the  same  now  remain  on  file  and  of 
record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $15.40  and  that  the  said 
amount  has  been  paid  to  me  by  the  Attorney  for 
the  appellant  herein. 
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In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  ....  day  of  October, 
A.D.  1946. 

C.  W.  CALBREATH, 
Clerk.  [122] 


[Endorsed]:  No.  11458.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Paul  W. 
Sampsell,  L.  Boteler  and  Stewart  McKee,  Trustees 
of  the  Estate  of  Christ's  Church  of  the  Golden  Rule, 
a  Corporation,  Bankrupt,  Appellants,  vs.  Theodore 
M.  Monell,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  Southern 
Division. 

Filed  October  28,  1946. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


No.  11458 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Paul  W.  Sampsell,  L.  Boteler  and  Stewart  McKee, 
Trustees  of  the  Estate  of  Christ's  Church  of  the  Golden 
Rule,  a  corporation,  bankrupt, 

Appellants, 

vs. 

Theodore  M.  Monell, 

Appellee. 


APPELLANTS'    OPENING   BRIEF. 


Irving  M.  Walker, 
Grainger  &  Hunt, 
354  South  Spring  Street,  Los  Angeles  13, 
Attorneys  for  Appellants. 

FEB  11  1947 

Parker  &  Company,  Law  Printers,  Los  Angelel^^AWifi  'ff^S^gp'.jgjpgjgJ'J 

OLERK 


TOPICAL  INDEX 


PAGE 


I. 

Statement  of  the  case 1 

II. 

Statement  of  pleadings  and  facts  showing  jurisdiction 2 

III. 
Opinion  of  the  court  below 3 

IV. 
Statement  of   facts 3 

V. 
Questions  presented  7 

VI. 
Specification    of    error 7 

VII. 
Summary  of  the  argument 7 

VIII. 
Argument 8 

A.  Attorneys'  fees  allowed  in  bankruptcy  proceedings  must 
always   be   reasonable 8 

B.  The  factors  which  make  up  a  reasonable  fee  show  that 
the  fee  allowed  was  unreasonable 10 

C.  The  amount  of  the  fee  should  be  based  upon  what  Mr. 
Monell's  services  were  worth  to  his  clients  and  not  upon 
the  cooperation  he  gave  the  trustees 14 


PAGE 

D.  Mr.  Monell's  clients  did  not  have  absolute  title  and  the 
trustees  had  the  right  to  sell  the  property  and  pay  them 
off  even  if  he  had  not  coo]:)erated  by  extending  by  stipula- 
tion the  time  for  such  sale 14 

E.  The  bankrupt  estate  benefitted  by  the  transaction  to  the 
extent  of  a  gross  of  $11,500.00  instead  of  $40,000  as  set 

up  by  the  referee  in  his  certificate  on  review 17 

F.  The  amount  collected  by  Mr.  Mondell  for  his  clients 
should  not  be  given  much  weight  in  determining  a  reason- 
able   fee    17 

G.  The  amount  awarded  Mr.  Mondell  by  the  lower  court 
was  never  approved  by  the  trustees  or  their  counsel 18 

IX. 
Conclusion    18 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Barceloux.  In  re.  74  F.  (2d)  288.  27  A.  B.  R.  (N.  S.)  686 10 

Barth  v.  Pearlstein.  49  A.  B.  R.  (N.  S.)  411,  128  F.  (2d)  253..  16 
Burgemeister   Brewing   Co.,   In   re,   31   A.   B.   R.    (N.   S.)    446, 

84  F.   (2d)    388 16 

County  of  San  Diego  v.  Davis,  1  Cal.  (2d)   145 15 

Detroit  International   Bridge  Co.,   In  re,   HI   F.    (2d)   235,  42 

A.  B.  R.  (N.  S.)  856 10 

Herald-Post,  In  re,  21  F.  Supp.  231,  35  A.  B.  R.  (N.  S.)  94....  10 

Hoffman,  In  re.  2Z  A.  B.  R.  19.  173  Fed.  234 8 

Ideal  Laundry.  In  re.  10  F.  Supp.  719 15 

Lakes  Laundry.  In  re,  29  A.  B.  R.  498.  79  F.   (2d)  326 15 

Lincoln  Alliance  Trust  Co.  v.  Dye,  41  A.  B.  R.   (N.  S.)   475, 

108  F.    (2d)    38 16 

Owl  Drug  Co..  In  re.  31   A.  B.  R.   (N.  S.)   763,  16  F.  Supp. 

139   8,  9 

Pfister  V.  Northern  Illinois,  317  U.  S.  144,  51  A.  B.  R.  (N.  S.) 

99,  63  S.  Ct.  133,  87  L.  Ed.  146 16 

Schnader  v.  Reading  Hotel  Co.,  105  F.   (2d)   572,  48  A.  B.  R. 

( N.   S. )    69 10 

Steere  v.  Baldwin  Locomotive  Works.  98  F.  (2d)  889,  38  A.  B. 

R.    (N.   S.)    37 10 

White  Plains  Ice  Service,  In  re,  42  A.  B.  R.  (N.  S.)  55.  109  F. 

(2d)   913 15 

Statutes 

Bankruptcy  Act.  Chap.  XI 2 

Bankruptcy  Act,    Sec.   2(20) 2 

Bankruptcy  Act,   Sec.   24a 3 

Bankruptcy  Act,    Sec.    77b 15 

Probate  Code,  Sec.  901 9 

Probate  Code.  Sec.  910 9 


No.   11458 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Paul  W.  Sampsell,  L.  Boteler  and  Stewart  McKee, 
Trustees  of  the  Estate  of  Christ's  Church  of  the  Golden 
Rule,  a  corporation,  bankrupt, 

Appellants, 

us. 

Theodore  M.  Monell, 

Appellee. 


APPELLANTS'    OPENING    BRIEF. 


I. 

Statement  of  the  Case. 

This  is  an  appeal  from  an  order  of  a  District  Judge 
of  the  Northern  District  of  California,  affirming  an 
order  of  a  Referee  in  Bankruptcy  awarding  to  the  ap- 
pellee, as  counsel  for  certain  conditional  sales  contract 
claimants,  an  attorney's  fee  in  the  sum  of  $2500.00  to 
be  paid  out  of  the  bankrupt  estate  for  legal  services  in  the 
bankruptcy  proceedings  of  Christ's  Church  of  the  Golden 
Rule,  a  corporation,  pursuant  to  the  terms  of  such  con- 
tracts. 
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11. 

Statement  of  Pleadings  and  Facts  Showing 

Jurisdiction. 

The  bankruptcy  was  coninienced  on  November  1,  1945, 
in  the  District  Court  of  the  United  States,  Southern 
District  of  California.  Central  Division,  as  the  court  of 
bankruptcy  of  primary  jurisdiction,  by  the  filin,8^  by  the 
corporation  of  an  original  petition  under  Chapter  XI 
of  the  National  Bankruptcy  Act  of  1898,  as  amended, 
for  an  arrangement  between  the  corporation  and  its 
creditors.  |Tr.  p.  150.]  Thereafter  and  on  November 
19,  1945,  upon  its  voluntary  petition  filed  in  the  same 
case,  the  corporation  was  adjudicated  a  bankrupt  and  the 
case  was  referred  to  a  referee  in  bankruptcy  for  further 
proceedings.  [Tr.  p.  146. J  On  January  4,  1946  the 
appellants  were  appointed  trustees  in  bankruptcy  of  the 
estate  and  qualified  as  such  on  January  5,  1946.  [Tr. 
p.  148.)  On  November  26,  1945,  ancillary  proceedings 
in  bankruptcy  in  aid  of  the  said  primary  court  were  com- 
menced and  thereafter  prosecuted  in  the  District  Court 
of  the  United  States  for  the  Southern  Division  of  the 
Northern  District  of  California,  as  an  ancillary  court  of 
bankruptcy,  by  the  fihng  of  a  petition  by  the  primary 
receivers  in  bankruptcy  app(jinted  by  the  primary  court 
and  the  making  of  an  order  by  the  ancillary  court  ap- 
pointing ancillary  receivers  for  last  named  district,  and 
referring  further  proceedings  to  Hon.  Burton  J.  Wyman, 
a  Referee  in  Bankru])tcy  of  said  ancilkiry  court.  |Tr.  p. 
2.  J      Sec.   2    (20)    of   the   Bankruptcy   Act  provides   for 
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ancillary  proceeding's  in  courts  of  bankruptcy  in  aid  of 
a  receiver  or  trustee  appointed  in  any  other  court  of  bank- 
ruptcy. Sec.  24a  of  the  Bankruptcy  Act  invests  in 
circuit  courts  of  appeal  appellate  jurisdiction  from  courts 
of  bankruptcy  from  proceedings  in  bankruptcy. 

III. 
Opinion  of  the  Court  Below. 

The  District  Judge  did  not  render  any  opinion.  The 
Referee  in  Bankrui)tcy,  as  a  part  of  his  certificate  on 
review  from  the  order  of  allowance,  rendered  an  opinion. 
[Tr.  p.  94.] 

IV. 

Statement  of  Facts. 

•  At  the  time  of  the  commencement  of  the  bankruptcy 
proceedings  on  November  1,  1945,  the  bankrupt  was  in 
possession  of,  and  operating  through  its  agent,  William 
W.  Denton,  a  sawmill  located  about  ten  (10)  miles 
Northwest  of  Willitts,  Mendicino  County,  California. 
The  bankrupt's  title  to  the  real  estate  and  to  some  of 
the  equipment,  w^as  subject  to  two  conditional  sales  con- 
tracts, upon  which  there  were  balances  due,  one  cover- 
ing the  real  estate  and  held  by  Delancy  Lewis  and  Doris 
B.  Lewis,  his  wife,  and  the  other  covering  certain  equip- 
ment and  held  by  West  Coast  Redwood  Corporation,  a 
corporation.  The  attorney  for  the  holders  of  these  con- 
ditional sales  contracts  was  Theodore  Monell. 

The  Trustees  in  Bankruptcy,  on  March  29,  1946,  filed 
with  the  referee  a  petition  for  the  sale  of  the  sawmill. 
[Tr.  ]).  4.]  The  said  conditional  sales  contracts  were 
described    in   the    said    petition.      The    referee    thereupon 


issued  an  order  directing  the  holders  of  the  said  con- 
ditional sales  contracts  to  appear  before  him  and  show 
cause  at  a  time  and  place  specified,  why  the  said  sawmill 
should  not  be  sold,  cither  free  and  clear  of  claims,  or 
subject  to  liens  and  claims.  [Tr.  p.  11.]  Thereafter  and 
on  April  15,  1946,  the  said  conditional  sales  contract- 
holders  filed  their  answer  to  such  petition.   [Tr.  p.  36.] 

Thereafter,  on  April  2,  1946,  the  said  conditional  sales 
contract-holders,  through  their  said  attorney,  filed  with 
the  referee  their  petition  in  reclamation  of  the  property 
covered  by  said  conditional  sales  contracts.  [Tr.  p.  12.] 
The  prayer  of  such  petition  was  that  the  property  should 
either  be  returned  to  said  conditional  sales  contract- 
holders,  or  the  Trustees  in  Bankruptcy  should  pay  to 
them  the  balances  due  under  the  contracts.  It  was  also 
prayed  in  said  petition  in  reclamation  that  $3500.00  be 
awarded  to  Theodore  Monell  as  attorneys'  fees,  in  line 
with  a  provision  in  the  said  contracts  to  the  effect  that 
in  the  event  any  action  was  brought  by  the  holders  of 
the  contracts  to  enforce  the  terms  thereof  and  they  should 
prevail  in  such  action,  they  should  be  entitled  to  reason- 
able attorneys'  fees  to  be  fixed  by  the  court  and  taxed 
as  a  part  of  the  course  of  suit.  Of  this  amount,  $500.00 
was  claimed  under  the  Lewis  contract,  and  $3000.00  under 
the  West  Goast  Redwood  Corporation  contract.  On 
April  4,  1946,  the  Referee  issued,  pursuant  to  said 
petition  in  reclamation,  an  order  to  show  cause  directed 
against  the  Trustees  in  Bankruptcy.  [Tr.  p.  34.]  On 
April  9,  1946,  the  Trustees  in  Bankruptcy  filed  their 
answer  to  said  petition  in  reclamation.   [Tr.  p.  35.] 

The  said  Trustees'  petition  for  leave  to  sell,  and  the  said 
petition  in  reclamation,  and  the  respective  answers  thereto, 
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were  heard  before  the  Referee  on  April  15,  1946.  [Tr. 
p.  80.]  At  that  time,  the  balances  claimed  by  said 
conditional  sales  contracts  holders  to  be  due  under  their 
contracts  were  agreed  to  by  the  Trustees  in  Bankruptcy. 
The  Referee  fixed  June  1,  1946,  as  the  time  limit  within 
which  the  properties  should  either  be  sold  by  the  Trustees 
in  Bankruptcy  and  these  balances  and  other  liens  paid 
out  of  the  proceeds,  or  the  properties  should  be  returned 
to  the  holders  of  the  conditional  sales  contracts.  There 
was  some  rolling  stock  involved  in  the  sale  upon  which 
others  held  unpaid  conditional  sales  contracts.  [Tr.  p. 
62.]  Some  time  was  required  thereafter  by  appel- 
lants' counsel  in  which  to  prepare  a  written  order 
that  in  form  satisfied  all  the  parties.  Such  an  order 
was  finally  prepared  and  presented  to  the  Referee 
on  May  27,  1946,  at  which  time  he  signed  and 
entered  the  order  above  mentioned,  clearing  title,  and 
determining  amounts  due  under  liens  and  of  sale.  In 
such  order  he  fixed  $2500.00  as  the  compensation  of 
Theodore  Monell,  as  attorney  for  Delancy  Lewis  and 
Doris  B.  Lewis,  his  wife,  and  West  Coast  Redwood 
Corporation,  a  corporation,  for  legal  services  rendered  to 
them  herein.   [Tr.  p.  5L] 

Thereafter  the  June  1st  time  limit  was  extended  by 
stipulation  of  these  parties  to  June  17,  1946.  [Tr.  p.  48.] 
In  the  meantime,  the  Trustees  in  Bankruptcy  effected  a 
final  sale  of  the  sawmill  for  a  gross  price  of  $52,000.00. 
[Tr.  pp.  98-99.  Note  No.  3.]  An  escrow  for  the  com- 
pletion of  the  sale  and  the  payment  of  the  balances 
due  these  conditional  sales  contract-holders  was  opened 
with  Title  Insurance  and  Cuaranty  Co.,  of  San  Fran- 
cisco, and  was  finally  compk'ted  and  closed  with  the  pay- 
ment of  the  balances  due  Mr.  Monell's  clients. 


Note:  The  Referee  inadvertently  included  in  his 
certificate  on  review  a  return  of  sale  of  real  and  personal 
property  [Tr.  p.  71,  40]  that  does  not  have  any  bearing 
upon  the  controversy  here.  The  sale  therein  referred  to 
collapsed  and  was  never  confirmed  for  reasons  that  are 
unimportant  here.  TJie  property  was  finally  sold,  and 
the  sale  confirmed  for  $52,000.00,  as  appears  from  Note 
No.  3  in  the  Referees  Certificate  [Tr.  p.  98'\  and  the 
letter  of  Reuben  G.  Hunt  to  Judge  Roche  of  September 
15,  1946.  |Tr.  p.  114.]  The  said  return  of  sale  should, 
therefore,  be  disregarded,  in  determining  the  net  amount 
received  by  the  bankrupt  estate  from  the  transaction. 
This  net  amount  was  about  $11,500.00  before  the  pay- 
ment of  any  fee  to  Mr.  Monell,  as  appears  from  the  said 
letter.  [Tr.  p.  114. J  The  pertinent  portion  of  the  letter 
reads  as  follows: 

"This  morning,  based  upon  information  furnished 
to  me  by  the  title  company  handling  the  escrow  in 
connection  with  the  sale  of  the  Denton-James  (Wil- 
lits)  Sawmill,  I  stated  to  you  in  open  court  that,  if  the 
$2500  fee  was  allowed  to  Mr.  Monell,  the  bankrupt 
estate  would  receive  a  net  of  about  $3800  from  the 
transaction.  After  checking  again  with  the  title  com- 
pany I  find  that  this  statement  was  erroneous.  It  left 
out  of  consideration  the  original  deposit  of  $5200  with 
the  trustees  by  the  purchasers.  If  the  $2500  fee  is 
allowed,  the  estate  will  receive  a  total  of  $8919.19, 
instead  of  $3800.00.  In  other  words  the  maximum 
available  from  the  transaction  for  the  final  amount 
allowed  Mr.  Monell,  and  for  the  estate,  is  about 
$11,500.00.  In  the  trustee's  brief  it  is  stated  that 
the  maximum  would  be  about  $12,000.00." 
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V. 
Questions  Presented. 

The  sole  question  presented  is  whether  or  not,  under 
all  the  circumstances  of  this  case,  the  award  of  $25(X).(X) 
to  Theodore  Monell  was  unreasonable,  excessive,  and 
an  abuse  of  discretion  on  the  part  of  the  lower  court; 
and,  if  so,  to  what  extent  the  award  should  be  modified 
to  provide  a  reasonable  fee. 

VI. 

Specification  of  Error. 

The  lower  court  erred  in  allowing  Mr.  Monell  $2500.00; 
and  a  reasonable  allowance,  if  all  the  factors  which  go 
to  make  up  a  reasonable  fee  are  taken  into  consideration, 
would  have  been  not  less  than  $500.00  and  not  more 
than  $1000.00. 

VII. 
Summary  of  the  Argument. 

A.  Attorney's  Fees  Alloived  in  Bankruptcy  Proceed- 
ings Must  Alzvays  he  Reasonable. 

B.  The  Factors  Which  Make  Up  a  Reasonable  Fee 
Show  That  the  Fee  Allowed  Was  Unreasonable. 

C.  The  Amount  of  the  Fee  Should  be  Based  Upon 
What  Mr.  Monell's  Sendees  Were  Worth  to  His  Clients 
and  Not  Upon  the  Cooperation  He  Gave  the  Trustees. 

D.  Mr.  Monell's  Clients  Did  Not  Have  Absolute  Title 
and  the  Trustees  Had  the  Right  to  Sell  the  Property  and 
Pay  Them  Off  Even  if  He  Flad  Not  Cooperated  by 
Extending  by  Stipulation  the  Time  For  Such  Sale. 


E.  The  Bankrupt  Estate  Benefited  by  tlve  Transaction 
to  the  Extent  of  a  Gross  of  $11,500.00  Instead  of 
$40,000.00  as  Set  Up  by  tlw  Referee  in  His  Certification 
on  Review. 

F.  The  Amount  Collected  by  Mr.  Monell  For  His 
Clients  Should  Not  Be  Given  Much  Weight  in  Determin- 
ing a  Reasonable  Pee. 

G.  Tlie  Amount  Azvarded  Mr.  Monell  Was  Never 
Approved  by  the  Trustees  or  Their  Counsel. 

Will. 
ARGUMENT. 

A.     Attorneys'  Fees  Allowed  in  Bankruptcy  Proceed- 
ings Must  Always  Be  Reasonable. 

An  attorney's  fee  allowed  in  bankruptcy  must  always 
be  reasonable.  In  re  Ozvl  Drug  Co.,  D.  C,  Nev.  31, 
A.  B.  R.,  N.  S.,  763,  16  F.  Supp.  139.  The  results 
achieved  constitute  the  factor  of  greatest  determinative 
weight.  In  re  Hoffman,  D.  C,  Wis.  23  A.  B.  R.,  19, 
173  F.  234.  The  results  achieved  here  by  Attorney  Monell 
in  protecting  his  clients,  consisted  of  securing  for  his 
clients  the  admitted  balances  due  them  under  their  con- 
ditional sales  contracts  without  contest,  instead  of  their 
being  required  to  take  the  properties  back.  What,  then, 
is  a  reasonable  fee  to  be  allowed  him  for  such  services? 
Under  the  circumstances,  we  submit  that  any  allowance 
in  excess  of  from  $500.00  to  $1000.00  would  be  ex- 
cessive. 

It  is  true  that  the  Referee  is  vested  with  a  wide  dis- 
cretion in  making  allowances  of  attorney's  fees,  but  such 
discretion  can  be  abused  and  wc  contend  that  here  it  has 


been  abused.  Appellate  courts  will  reduce  the  allow- 
ances where  such  discretion  has  been  abused.  While 
the  amount  is  left  to  the  sound  discretion  of  the  referee, 
this  power  is  not  discretionary  in  the  sense  that  the 
Referee  is  at  liberty  to  award  more  than  a  fair  and  rea- 
sonable compensation.    In  re  Owl  Drug  Co.,  supra. 

The  Act  of  Congress  of  June  7,  1934,  Section  3, 
provides  that  the  compensation  allowed  a  receiver  or 
trustee,  or  an  attorney  for  a  receiver  or  trustee,  shall 
in  no  case  be  excessive  or  exorbitant,  and  the  court, 
in  fixing  such  compensation,  shall  have  in  mind  the  con- 
servation and  preservation  of  the  estate  of  the  bankrupt 
and  the  interests  of  the  creditors  therein.  We  think 
this  principle  should  be  applied  here  with  respect  to  the 
final  amount  to  be  allowed  to  Mr.  Monell. 

We  contend  that  a  reasonable  fee  here  for  Mr.  Monell 
would  be  not  less  than  $500.00  and  not  more  than 
$1000.00.  By  way  of  analogy,  we  refer  to  probate  fees 
in  California.  The  services  performed  by  Mr.  Monell 
were  ordinary.  None  of  them  were  extraordinary.  The 
amount  claimed  by  his  clients  was  conceded  and  the 
collection  of  the  money  was  certain.  It  only  remained 
for  Mr.  Monell  to  prepare  and  file  in  court  the  papers 
necessary  to  secure  the  money.  The  amount  of  money 
involved  was  about  $32,000.00.  In  a  California  probate 
estate,  where  the  amount  of  ordinary  services  of  an  at- 
torney for  an  executor  or  an  administrator  would  be  at 
least  twice  the  amount  required  of  Mr.  Monell  here, 
the  fee  for  such  ordinary  services  in  an  estate  of  that  size 
would  be  $1020.00.  Cal.  Prob.  Code,  Sees.  901,  910. 
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B.     The  Factors  Which  Make  Up  a  Reasonable  Fee 
Show  That  the  Fee  Allowed  Was  Unreasonable. 

In  the  determination  of  the  amount  to  be  allowed  out 
of  a  bankrupt  estate  to  an  attorney  for  services,  the 
following  factors  may  be  taken  into  consideration: 

(1)  The  labor,  trouble  and  time  involved. 

(2)  The  intricacy  of  the  questions  involved. 

(3)  The  character  and  importance  of  the  matter. 

(4)  The  learning,  skill  and  experience  exercised. 

(5)  The  opposition  encountered. 

(6)  The  results  achieved. 

(7)  The  size  of  the  estate  and  its  ability  to  pay. 

(8)  The  opinion  evidence  touching  the  reasonableness 
of  the  fee  requested. 

(9)  Whether  a  fee  was  certain  or  contingent. 

(10)  The  economical  spirit  of  the  bankruptcy  act 
itself. 

In   re   Detroit   International   Bridge    Co.,    CCA. 

6,  111  F.  (2d)  235,  42  A.B.R.,  N.S.,  856; 

'  In  re  Barcelonx,  CCA.,  9,  74  F.    (2d)   288,  27 
A.B.R.,  N.S.,  686; 

Steere  v.  Baldwin   Locomotive  Works,  CCA.  3, 
98  F.  (2d)  889,  38  A.B.R.,  N.S.,  2>7 ; 

Schnader   v.    Reading   Hotel   Co.,    CCA.    3,    105 
F.  (2d)  572,  48  A.B.R.,  N.S.,  69; 

In   re   Herald-Post,   DC,   Ky.,   21    F.    Supp.    231, 
35  A.B.R.,  N.S.,  94. 
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The  transcript  of  record  in  the  case  discloses  the  na- 
ture of  the  services  performed  by  Mr.  Monell.  These 
consist  of  four  classes:  (1)  conferences;  (2)  appear- 
ances in  court;  (3)  preparation  and  tiling  of  papers; 
and  (4)  and  examination  by  Mr.  Monell  of  papers  served 
and  filed  by  the  trustees. 

(1)  Conferences:  The  only  evidence  upon  this  sub- 
ject is  the  statement  of  Mr.  Monell  "There  have  been 
numerous  discussions."  [Tr.  p.  86.]  There  is  nothing 
to  indicate  how  many  discussions,  or  of  what  nature,  or 
of  what  importance,  or  how  much  time  was  spent. 

(2)  Appearances  in  court:  One,  that  of  April  15, 
1946.  [Tr.  p.  80.] 

(3)  Preparation  of  papers:    A  list  follows: 

1.  Answer  of  West  Coast  Redwood  Corporation 
and  De  Lancey  Lewis  and  Doris  B.  Lewis 
to  Petition  for  an  Order  of  Sale  (Denton 
Sawmill).  [Tr.  p.  36.] 

2.  Petition  in  Reclamation.  [Tr.  p.  12.] 

3.  Order   to    Show    Cause   and    Setting   Day   of 
Hearing.     [Tr.  p.  34.] 

(4)  , Papers  Examined: 

1.  Petition  for  an  Order  of  Sale   (Denton  Saw- 

mill).    [Tr.  p.  4.] 

2.  Order  to  Show  Cause  (Denton  Sawmill). 
[Tr.  p.  11.] 

3.  Answer  of  Trustees  to  Petition  in  Reclamation. 
[Tr.  p.  35.] 

4.  Order  Clearing  Title,  Determining  Amounts 
Due  Under  Liens,  and  of  Sale.  [Tr.  pp.  51, 
86.] 

5.  Stipulation  re  Willits  Sawmill.    [Tr.  p.   149.] 
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When  we  examine  the  facts  to  be  taken  into  considera- 
tion in  determining  a  reasonable  fee  for  Mr.  Monell  under 
such  factors,  we  find: 

1.  The  labor,  trouble  and  time  involved.  The  labor 
and  trouble  was  little,  as  appears  from  the  record.  The 
procedure  was  merely  routine.  No  contest  or  litigation 
was  involved.  The  amount  sought  by  Mr.  Monell's 
clients  was  agreed  to  by  the  Trustees.  The  situation  was 
akin  to  the  preparation  and  filing  of  the  necessary  papers 
to  establish  an  admitted  claim  against  a  bankrupt  or  a 
probate  estate.  The  time  involved  is  not  disclosed  by 
the  record,  but  it  could  not  have  been  much  under  the 
circumstances. 

2.  The  intricacy  of  the  questions  involved.  None  of 
the  questions  involved  were  intricate,  complex  or  vexatious. 
They  were  all  simple. 

3.  The  character  and  importance  of  the  matter  in  hand. 
This  was  either  the  reclaiming  of  property  or  the  securing 
of  a  balance  due  thereon  of  about  $32,000.00,  without 
contest,  and  with  certainty  of  success  in  either  event.    . 

4.  The  learning  skill  and  experience  involved.  The 
ordinary  intelligence  of  a  lawyer  who  has  had  experience 
in  bankruptcy  practice  was  all  that  was  required. 

5.  The  opposition  encountered.     None. 

6.  The  results  achieved.  The  collection  of  about  $32,- 
000.00  upon  an  admitted  claim  from  a  solvent  debtor, 
ready,  able  and  willing  to  pay. 

7.  The  sise  of  the  estate  and  its  ability  to  pay.  There 
inadvertently  appears  in  the  record,  in  connection  with 
the  certificate  on  review  of  the  Referee  [Tr.  p.  71]  a 
return   of   sale   of   real   and   personal   property   to   A.   J. 
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Barbee  for  $66,600.00.  [Tr.  p.  40.  J  This  sale  was  never 
confirmed  for  reasons  which  are  unimportant  here.  At 
a  new  sale  the  property  was  sold  for  a  gross  of  $52,000.00, 
and  the  new  sale  was  confirmed,  as  appears  from  the 
Referee's  Certificate  on  Review  written  by  Reuben  G. 
Hunt,  counsel  for  the  trustees,  to  Judge  Roche  of  the 
lower  court  on  September  16,  1946  [Tr.  p.  114  and  'TV 
Statement  of  Facts"  above].  The  maximum  amount  left 
over  for  the  bankrupt  estate  after  the  payment  of  all  liens, 
including  those  of  Mr.  Monell's  clients,  and  before  the  pay- 
ment of  any  fee  to  Mr.  Monell,  was  about  $11,500.00. 
There  were  other  liens  besides  those  of  Mr.  Monell's  clients 
to  be  satisfied  out  of  the  gross  purchase  price  of  $52,- 
000.00,  as  appears  from  the  Referee's  order  of  May  27 , 
1946.  [Tr.  p.  51. 1  It  seems  to  us  that  a  charge  of  $2500.00 
out  of  $11,500.00  to  take  care  of  Mr.  Monell's  fee  is  all 
out  of  proportion  to  the  ability  of  the  bankrupt  estate 
to  pay  especially  since  the  trustees  and  their  counsel 
are  entitled  to  be  paid  out  of  this  fund  for  their  services 
in  creating  it. 

8.  Opinion  evidence  touching  the  reasonableness  of 
the  fee  requested.    None  was  offered. 

9.  Whether  the  fee  was  certain  or  contingent.  The  fee 
was  certain  and  not  contingent.  Mr.  Monell  would  be 
paid  by  the  bankrupt  estate  if  it  kept  and  sold  the  prop- 
erty; and  by  his  clients  if  it  was  returned  to  them. 

10.  The  economical  spirit  of  the  bankruptcy  act.  A 
charge  of  $2500.00  against  a  fund  of  $11,500.00,  partic- 
ularly in  view  of  the  fact  that  the  trustees  and  their 
counsel  are  entitled  to  be  paid  out  of  this  fund  for  their 
services  in  connection  with  its  creation,  would  violently 
upset  any  economical  spirit. 
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C.  The  Amount  of  the  Fee  Should  be  Based  Upon 
What  Mr.  Monell's  Services  Were  Worth  to  His 
CHents  and  Not  Upon  the  Cooperation  He  Gave 
the  Trustees. 

We  contend  that  any  award  to  iMr.  JMoncU  must  be 
based  upon  what  his  services  were  worth  to  his  clients, 
and  cannot  be  based  upon  the  indirect  benefit  the  bankrupt 
estate  may  have  received  as  a  result  of  his  cooperative 
attitude.  The  theory  of  the  provision  in  the  conditional 
sales  contracts  for  the  payment  of  a  fee  is  that  the  holders 
of  the  contracts  will  be  reimbursed  for  the  money  they 
would  otherwise  be  reasonably  required  to  pay  him  for 
his  services.  This  was  not  a  case  where  the  result 
hinged  upon  the  collection  of  money.  Mr.  Monell's  clients 
were  safe  in  any  event.  If  they  did  not  get  their  money 
they  got  back  their  property  of  equivalent  value.  In  a 
simple  collection  of  an  agreed  amount  of  $32,000.00, 
without  contest,  from  a  solvent  debtor  it  seems  to  us 
inconceivable  that  Mr.  Monell's  services  to  his  clients 
were  worth  $2500.00.  or  any  more  than  between  $500.00 
and  $1000.00. 

D.  Mr.  Monell's  Clients  Did  Not  Have  Absolute  Title 
and  the  Trustees  Had  the  Right  to  Sell  the  Prop- 
erty and  Pay  Them  Off  Even  if  He  Had  Not 
Cooperated  by  Extending  by  Stipulation  the  Time 
for  Such  Sale. 

The  Referee  apparently  took  the  view  that  Mr.  Monell's 
clients  had  absolute  title  to  the  properties  involved,  that 
the  Trustees  in  Bankruptcy  had  no  interest  therein,  and 
that  Mr.  ^^lonell's  clients  could  have  insisted  upon  its 
return  tt)  them,  but  out  of  good  grace  and  in  a  spirit  of 
cooperation  they  permitted  the  properties  to  be   sold  by 
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913,  wherein  the  court  held  that  the  bankrupt  court  had 
the  power  to  give  trustees  in  bankruptcy  a  reasonable  time 
to  elect  whether  to  pay  up  the  balance  due  on  a  conditional 
sales  contract,  or  return  to  the  vendor  the  property  covered 
thereby.  To  the  same  effect:  In  re  Biiryemeister  Brew- 
ing Co.,  C.  C  A.  7,  31  A.  B.  R,  N.  S.,  446,  84  F. 
(2d)  388;  Lincoln  Alliance  Trust  Co.  v.  Dye.,  C.  C.  A. 
(2d),  41  A.  B.  R.,  N.  S.,  475,  108  F.  (2d)  38;  Earth  v. 
Pearlstein,  C  C.  A.  (2d),  49  A.  B.  R.,  N.  S.,  411,  128 
F.   (2d)  253. 

Even  if  Mr.  Monell  had  not  cooperated  by  extending 
the  time  limit  and  had  insisted  upon  compliance  with  the 
court  order  limit  of  June  1,  1946,  the  bankruptcy  court 
had  ample  power,  in  view  of  the  authorities  we  have 
cited,  to  have  extended  the  limit  for  a  reasonable  time 
under  the  circumstances  presented.  It  is  settled  that  a 
referee  in  bankruptcy  may  reconsider  and  vacate  his 
previous  orders.  Pfister  v.  Northern  Illinois,  317  U.  S. 
144,  51  A.  B.  R.,  N.  S.,  99,  63  S.  Ct.  133,  87  L.  Ed. 
146.  Mr.  Monell's  clients  benefitted  by  the  extension 
of  the  time  limit  to  June  17,  1946  because  a  sale  was 
pending  on  June  1st  that  would  result  in  the  payment  to 
them  of  the  balances  due.  If  they  had  opposed  the 
extension  they  would  have  been  subject  to  a  long  and  ex- 
pensive litigation  that  would  probably  have  resulted  only 
in  their  receiving  money  and  not  property.  Furthermore, 
the  Referee's  order  of  May  27,  1946  [Tr.  p.  51]  provided 
for  the  payment  of  interest  on  the  balances  due  up  to  the 
time  of  payment.  Any  cooperation  of  Mr.  Monell,  there- 
fore, was  for  the  interests  of  his  clients. 
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E.  The  Bankrupt  Estate  Benefitted  by  the  Trans- 
action to  the  Extent  of  a  Gross  of  $11,500.00  In- 
stead of  $40,000  as  Set  Up  by  the  Referee  in  His 
Certificate  on  Review. 

We  do  not  know  from  where  the  Referee  secured  the 
$40,000.00  figure  [Tr.  p.  98-99],  unless  from  the  ap- 
praisement of  $42,000.00.  [Tr.  pp.  72,  85.]  At  all 
events,  he  assumes  that  the  gross  value  of  the  property, 
subject  to  liens,  was  the  total  value  to  the  bankrupt  estate 
instead  of  the  value  of  the  equity,  which  is  the  true  value. 
And  this  true  value,  as  we  have  seen,  was  but  $11,500.00, 
after  paying  oh'  all  conditional  sales  contracts  including 
those  held  by  persons  other  than  Mr.  Monell's  clients 
upon  other  property  included  in  the  sale.  This  $11,500.00 
figure  is  disclosed  by  the  letter  of  Reuben  G.  Hunt  to 
Judge  Roche  of  the  lower  court  dated  September  16, 
1946  [Tr.  p.  114,  and  above  under  ''IV.  Statement 
of  Facts".] 

F.  The  Amount  Collected  by  Mr.  Monell  for  His 
Clients  Should  Not  Be  Given  Much  Weight  in 
Determining  a  Reasonable  Fee. 

The  Referee,  and  Mr.  Monell,  stress  the  amount  in- 
volved as  the  most  important  of  all  of  the  factors  in 
the  determination  of  the  allowance  to  be  made.  The  al- 
lowance of  $2500.00  was  a  little  less  than  8%  of  the 
amount  collected  upon  an  admitted  claim  with  a  certainty 
of  payment.  Suppose,  with  the  same  amount  of  work  and 
under  the  same  conditions,  the  amount  involved  were 
$100,000.00,  would  a  fee  of  8%  of  that  amount,  or 
$8,000.00,  be  reasonable?  The  amount  involved  is  only 
one  of  the  factors  that  goes  to  make  up  a  reasonable  fee; 
and,  as  we  have  seen  above  in  Point  A  of  this  argument, 
is  only  one  of  a  number  of  factors. 
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G.  The  Amount  Awarded  Mr.  Monell  by  the  Lower 
Court  Was  Never  Approved  by  the  Trustees  or 
Their  Counsel. 

Some  question  arose  in  the  lower  court  whether  or 
not,  by  reason  of  an  inadvertent  wording  of  the  approval 
of  the  order  of  the  Referee  signed  by  counsel  for  the 
Trustees  at  the  end  of  the  order  of  the  Referee  making 
the  award  [Tr.  p.  64],  the  Trustees  had  consented  to 
the  allowance.  This  was  cleared  up  by  a  motion  made 
before  the  lower  court  by  the  Trustees  for  an  order 
clarifying  this  approval  and  directing  that  it  be  disre- 
garded. [Tr.  p.  116.]  The  motion  was  granted  [Tr.  p. 
133]  with  the  consent  of  Mr.  Monell.  [Tr.  p.  128.] 

IX. 
Conclusion. 

We  submit  that  under  all  the  circumstances  of  this 
case  the  award  of  $2500.00  was  excessive,  unreasonable, 
and  an  abuse  of  the  discretion  invested  in  lower  courts 
in  matters  of  this  kind  and  that  the  award  should  be 
reduced  to  a  figure  somewhere  between  $500.00  and 
$1000.00. 

Dated:  January  22,  1947. 

Irving  M.  Walker, 
Grainger  &  Hunt, 
By  Reuben  G.  Hunt, 

Attorneys  for  Appellants. 


